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PREFACE  TO  YOLUME  XXV. 


This  twenty-fifth  volume  completes  the  series  of  "  Ruling 
Cases  "  as  projected. 

Each  volume  has  been  brought  up  to  the  date  of  going 
to  press,  but  in  order  to  bring  the  whole  work  up  to  date 
of  its  completion,  it  is  necessary  to  supplement  the  twenty- 
five  volumes  by  an  "  Addendum."  This,  with  a  consoli- 
dated table  of  cases  and  an  index  of  subject-matters,  is  in 
course  of  preparation  and  will  be  published  shortly. 

The  series  thus  completed  and  supplemented  will,  it  is 
hoped,  furnish  the  practitioner  with  a  library  of  case  law 
sufficient  for  his  current  use ;  and  with  the  help  of  the 
table  of  cases  and  index  he  will  readily  find  the  authori- 
ties upon  the  point  in  question,  or  at  least  enough  to 
facilitate  his  further  research  in  a  larger  library. 

The  acknowledgment  is  here  repeated  of  the  kindness 
of  those  who  have  allowed  the  use  for  this  work  of  copy- 
right reports.  To  the  Council  of  Law  Reporting  our 
thanks  are  especially  due  for  the  permission  to  use  their 
reports,  without  which  the  choice  of  reports  of  ruling  cases 
would  have  been  inconveniently  restricted. 

R.  CAMPBELL. 
October,  1901. 
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RULING   CASES. 


TENANT  AT  SUFFERANCE,  AT  WILL,  ETC. 

-     • 

No  L  — ALLEN  v.  HILL. 

(33  Euz.)  '  • .    •  . 

No.  2.  —  EICHAEDSON  v.  LANGEEDGE. 

(isn.) 

RULE. 

Where  a  person  having  an  estate  upon  condition,  con- 
tinues to  hold  after  the  condition  is  broken,  he  is,  until  the 
remainderman  enters,  a  tenant  at  sufferance ;  if  he  is  in 
possession  by  agreement  with  the  owner  so  long  as  both  he 
and  the  owner  please,  he  is  a  tenant  at  will,  strictly  so 
called :  but  if  he  is  a  tenant  at  a  yearly  rent,  with  no  ex- 
press stipulation  as  to  terms  of  tenancy,  he  is  a  tenant  from 
year  to  year. 

Allen  T.  HiU. 

Cro.  Eliz.  238-239. 

Detrise.  —  Ceuer  of  Estate.  —  Tenant  by  Sufferance,  [238] 

If  a  hooae  be  devised  to  A.  for  life,  *<  proviso,  if  she  departs  therefrom  she 
shall  have  a  rent,"  the  life  estate  is  determined  by  her  departure,  and  till  the 
entry  of  him  in  remainder  she  continnes  tenant  at  sufferance  only. 

Ejectione  Jirmce,  for  a  house  in  Comhill,  London.  Upon  a  spe- 
cial verdict  the  case  was,  Fr.  Benson  being  seised  of  the  house  in 
fee,  4  Eliz.,  devised  it  to  Agnes  his  wife  for  life ;  and  after  to  the 
heirs  of  his  body,  the  remainder  to  Th.  Benson  his  brother  in  fee : 
"Proviso,  that  if  the  said  Agnes  clearly  departs  out  of  London, 
and  dwell  in  the  country,  that  then  she  shall  have  a  rent  out  of 
the  said  house,  &a  "     And  found  further,  that  Francis  died  with- 
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out  issue,  and  that  Th.  Benson  died,  and  that  R  is  his  heir ;  and 
that  afterwards,  15  Eliz.,  Agnes  totaliter  departed  from  London, 
and  went  to  Milton  in  Suffolk.  And*  after  the  said  R  before  entry 
made  by  him  and  the  executor  of'Ffaacis  released  to  Agnes ;  and 
afterwards  entered,  and  let, to  vie  plaintiff;  and  that  Agnes  mar- 
ried one  Huggins;  and  <t^e '/defendant  entered  by  his  command- 
ment —  The  substaQoi^  gf  the  matter  was,  If  this  proviso  doth 
determine  the  estate- T)ef ore  entry?  for  if  so,  she  was  tenant  at 
sufferance,  and  the' release  could  not  enure  to  her  estate;  for  it 
was  a^7^<l/.it  t^as  a  good  proviso  to  make  her  estate  to  determine ; 
altboUgh'-tfiere  be  no  words  **  to  cease, "  or  "  that  it  shall  be  void ; ' 

3]it  ^ing  in  a  will,  it  is  implied  in  the  words,  "  that  then  she 
sdiail  have  a  rent ; "  which  cannot  be,  if  her  estate  be  not  deter- 

'  mined.  —  The  Justices  said,  she  is  but  tenant  at  sufferance ;  for  if 
the  devise  had  been  express,  that  if  she  doth  such  an  act  her  estate 
shall  cease ;  after  such  an  act  done,  though  she  continue  in  pos- 
session, and  dieth,  this  is  no  freehold  in  her ;  and  here  is  as  much 
in  substance.  And  Wray  said,  it  was  held  at  an  assembly  of  all 
the  Justices,  that  if  tenant  jmr  auter  vie  continue  in  possession 
after  the  death  of  cestuy  que  vie,  he  is  but  tenant  at  sufferance, 
and  his  dissent  shall  not  take  away  an  entiy;  which  Gawdy 
agreed,  and  that  18  Edw.  IV.  pi.  25,  is  not  law. 

But  there  was  a  default  in  the  verdict;  for  it  was  found  that 
she  totaliter  departed  from  London,  and  went  to  Milton  in  Suffolk ; 
but  it  was  not  found  that  she  dwelt  out  of  London ;  and  this  is 
part  of  the  condition :  and  this  not  being  found,  it  is  not  found 
that  the  condition  is  broken:  and  then,  notwithstanding  any 
matter  found,  the  entry  of  the  defendant  is  lawful  And  it  was 
moved,  that  as  to  it  a  venire  facias  de  novo  should  issue  to  exam- 
ine this  point  better,  if  she  dwelt  in  the  country ;  for  it  was  said 
in  this  point,  the  verdict  was  not  well  examined.  —  But  the  Court 
held,  that  the  verdict  is  full,  upon  which  a  judgment  might  be 
given,  and  then  no  venire  facias  de  tiovo  is  to  be  awarded ;  for  it 
is  found  for  the  defendant,  when  it  is  not  found  that  the 
[*239]  condition  is  broken:  *and  for  this  cause  only  it  was 
adjudged  for  the  defendant 
But  then  it  was  objected,  that  the  life  of  Agnes  was  not  found, 
and  then  the  defendant  cannot  enjber.  Fenner  said,  it  shall  be 
intended  she  is  living ;  for  the  jury  did  not  doubt  of  it ;  for  they 
find,  that  if  his  entry  upon  the  matter  found  is  lawful,  that  he 
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is  not  guilty :  so  they  doubted  of  nothing  but  that  point ;  and  so 
it  was  adjudged  in  28  Eliz.  in  this  Court  And  judgment  was, 
gubd  querens  nihil  capiat  per  billam. 

Biohardson  v.  Langridge. 

4  Taunt.  128-132  (13  R.  R.  570). 

Agreement  to  let  so  long  as  both  parties  please.  -^  Tenancy  at  wiU.      [128] 

If  an  agreement  be  made  to  let  premises  so  long  as  both  parties  please,  and 
reserving  a  compensation,  accruing  de  die  in  diem,  and  not  referable  to  a  year, 
or  any  aliquot  part  of  a  year,  it  does  not  create  a  holding  from  year  to  year, 
but  a  tenancy  at  will,  strictly  so  called. 

And  though  the  tenant  has  expended  money  on  the  improvement  of  the 
premises,  that  does  not  give  him  a  term  to  hold  until  he  is  indemnified. 

Trespass  for  breaking  and  entering  a  stable  of  the  plaintiff,  and 
breaking  to  pieces  the  doors  and  locks,  and  tearing  down,  damag- 
ing, and  destroying  the  bins,  troughs,  and  mangers  of  the  plain- 
tiff, and  locking  up  the  stable,  and  expelling  the  defendant  from 
his  possession.  The  defendant  pleaded,  first,  not  guilty;  sec- 
ondly, that,  R  Crossley,  being  seised  in  fee  of  the  premises  by 
indenture  demised  to  the  defendant,  among  other  things,  the 
stable,  for  a  term  of  twenty-one  years  yet  unexpired,  by  virtue 
whereof  the  defendant  entered  and  was  possessed,  and  by  reason 
of  such  possession  justified  the  acts  complained  of  in  the  declara- 
tion. The  plaintiff  confessing  the  seisin  of  Crossley,  and  the 
lease  to  the  defendant,  replied,  that  the  defendant  afterwards,  and 
during  the  said  term  of  twenty-one  years,  demised  to  the  plaintiff 
the  said  stable  with  the  appurtenances,  to  hold  to  the  plaintiff 
during  a  certain  term,  that  is  to  say,  for  so  long  a  time  as  they, 
the  plaintiff  and  the  defendant,  should  respectively  please,  the 
plaintiff  rendering  to  the  defendant  a  certain  compensation  be- 
tween them  in  that  behalf  agreed  upon  for  the  same,  by  virtue  of 
which  demise  the  plaintiff  entered  and  was  possessed,  until  the 
defendant  afterwards  and  during  the  continuance  of  the  said  term, 
and  interest  of  the  plaintiff  therein  of  his  own  wrong  committed 
the  said  several  trespasses.  The  defendant  apprehending  that  the 
demise  laid  in  the  plea  was  descriptive  of  a  holding  from 
year  to  year,  instead  of  rejoining  *  that  he  had  determined  [*  129] 
his  will,  rejoined,  that  he  did  not  demise  the  said  stable  to 
the  plaintiff  in  manner  and  form  as  the  plaintiff  had  alleged,  and 
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tendered  issue  thereon,  in  which  the  plaintiff  joined.  Upon  the 
trial  of  this  cause,  at  the  Maidstone  Sonuner  Assizes,  1811,  before 
Lord  Ellekbobocgh,  Ch.  J.,  the  evidence  was,  that  the  defendant 
having  taken  a  lease  of  a  close  of  land,  and  built  a  shed  therein, 
in  August,  1810,  let  the  same  by  parol  to  the  plaintiff,  who  was 
a  carrier,  upon  an  agreement  made  without  any  reference  to  time, 
that  the  plaintiff  should  convert  it  into  a  stable,  and  that  the 
defendant  should  have  all  the  dung  made  by  the  plaintiff*s  horses. 
The  plaintiff,  after  having  for  some  time  occupied  it  in  its  origi- 
nal state,  laid  out  about  six  pounds  in  putting  up  a  rack  and 
manger,  and  converting  the  building  to  a  stable:  about  the  end 
of  the  following  April  the  defendant  requested  him  to  leave  the 
premises,  and  upon  his  refusing  to  do  it  till  he  could  suit  himself 
elsewhere,  the  defendant,  in  the  plaintiff's  absence,  and  without 
having  given  him  any  written  notice  to  quit,  forced  open  the  door, 
took  down  the  rack  and  manger,  and  carried  it  out  of  the  stable, 
and  took  and  used  the  manure  which  had  been  made  upon  the 
premises  during  the  plaintiff's  occupation  of  them,  and  which  was 
of  considerable  value.  The  defendant's  counsel  contended,  that 
the  evidence  proved  a  strict  tenancy  at  will  (which,  though  it 
made  good  the  defendant's  case,  the  plaintiff  by  his  replication 
himself  alleged,  and  the  defendant  by  his  rejoinder  denied),  and 
that  tlierefore  the  defendant  was  entitled  at  any  time  to  deter- 
mine his  will,  and  to  enter  upon  the  premises  and  resume  the 
possession  when  he  pleased,  without  any  notice  to  quit  The 
counsel  for  the  plaintiff  contended  that  this  must  be  a  yearly 
holding,  or  that  at  all  events  the  defendant,  having  put  the 
plaintiff  into  possession,  and  suffered  him  to  contract  an  expense, 
by  erecting  a  rack  and  manger,  could  not  countermand  the  permis- 
sion at  his  pleasure ;  upon  the  same  principle  on  which,  in 
[•  130]  the  case  of  WirUer  •v.  Brockwdl  8  East,  308 (9  R  R  454), 
it  was  held,  that  a  licence  once  executed,  if  it  be  to  a  thing 
whereby  the  party  incurs  expense,  cannot  be  revoked,  unless  the 
iimntor  tenders  to  the  grantee  all  the  expense  which  he  has  in- 
ourrt)a  in  executing  the  licence.  Lord  Ellenborough,  CL  J., 
Uiouirht  Uiat  Uie  demise  being,  so  long  as  each  party  should  re- 
HiHH't  ivoly  please,  warranted  the  defendant  in  putting  an  end  to  the 
hohUnir  when  he  pleased,  and  in  evicting  the  tenant  without  any 
lu(H^- whonnipon  the  plaintiff,  either  not  adverting  to  the  terms 
H»  i^^uo  or  probably  fearing  that  though  he  had  literally  proved 
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his  issue,  and  was  entitled  to  a  verdict  thereon,  the  defendant 
would  be  entitled  to  judgment  non  obstante  veredicto,  submitted  to 
a  nonsuit 

Best,  Seijt,  on  this  day  moved  for  a  rule  nisi  to  set  aside  the 
nonsuit  and  have  a  new  trial.  He  first  contended  that  there  was  at 
this  day  no  such  estate  possible  in  law  as  a  strict  tenancy  at  will ; 
where  no  longer  term  was  defined,  all  was  tenancy  from  year 
to  year.  At  all  events  the  taking  of  the  dung  was  equivdent 
to  an  acceptance  of  rent;  and  after  an  acceptance  of  rent,  a  half- 
year's  notice  to  quit  was  necessary.  Doe  ex  dem.  Shore  v.  Porter^ 
3  T.  R  16  (1  R  R  627),  Lord  Kenyon,  Ch.  J.,  says,  "  The  ten- 
ancy from  year  to  year  succeeded  to  the  old  tenancy  at  will,  which 
was  attended  with  many  inconveniences.  And  in  order  to  obviate 
them  the  Courts  very  early  raised  an  implied  contract  for  a  year, 
and  added  that  the  tenant  could  not  be  removed  at  the  end  of  the 
year,  without  receiving  six  months'  previous  notice. '  Right,  on 
the  Demise  of  Cutting  v.  Darby,  1  T.  R  163  (1  R  R  171),  Buller, 
J. ,  "  The  reason  is  (of  the  rule  of  law,  which  construes  what  was 
formerly  a  tenancy  at  will  of  lands  into  a  tenancy  from  year  to  year) 
that  the  agreement  is  a  letting  for  a  year  at  an  annual  rent :  then  if 
the  parties  consent  to  go  on  after  that  time,  it  is  a  letting 
from  year  to  year. "  And  again,  "  the  *  moment  the  year  [*  131] 
began,  the  defendant  had  a  right  to  hold  to  the  end  of 
that  year;  therefore  there  should  have  been  half  a  year's  notice 
to  quit  before  the  end  of  the  term.  *  He  also  referred  to  the  case 
of  Winter  v.  Brochwell,  and  urged  that  at  least,  the  tenant  having 
erected  the  rack  and  manger  at  a  considerable  expense,  was  entitled 
to  a  term  long  enough  to  indemnify  him. 

Mansfield,  Ch.  J.  ; — That  case  has  not  the  slightest  resem- 
blance to  the  present  case.  You  must  find  some  Act  of  Parlia- 
ment, or  some  decision  of  the  Courts,  that  two  persons  cannot 
agree  to  make  a  tenancy  at  will.  But  it  is  a  maxim,  that  modus 
et  eonventio  vinctmt  legem.  Have  you  any  case  where  the  Courts 
have  declared  that  there  must  be  a  tenancy  from  year  to  year,  the 
parties  having  expressly  agreed  that  the  holding  shall  be  so  long 
as  both  parties  please?  and  of  that  there  is  evidence  here:  you 
say  that  Lord  Ellenbobough  was  of  opinion  that  the  evidence  did 
not  prove  a  tenancy  for  a  year :  the  nonsuit  then  must  have  pro- 
ceeded on  the  ground  that  there  was  such  an  agreement  as  the 
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plaintiff  has  himself  stated.  Here  you  speak,  all  along,  of  an 
indefinite  agreement  If  there  were  a  general  letting  at  a  yearly 
rent,  though  payable  half-yearly,  or  quarterly,  and  though  noth- 
ing were  said  about  the  duration  of  the  term,  it  is  an  implied 
letting  from  year  to  year.  But  if  two  parties  agree  that  the  one 
shall  let,  and  the  other  shall  hold,  so  long  as  both  parties  please, 
that  is  a  holding  at  will,  and  there  is  nothing  to  hinder  parties 
from  making  such  an  agreement 

Heath,  J.  —  I  am  of  the  same  opinion.  It  is  said  that  an  in- 
definite hiring  of  a  servant  is  an  hiring  for  a  year,  but  those  cases 

do  not  apply.  That  presumption  is  founded  upon  the  uni- 
[•132]  versal  custom  of  hiring  servants  at  *statute  fairs,  which  is 

usually  for  a  year.^  There  is  no  custom  that  if  a  man  lets 
premises  to  another  he  shall  let  them  for  a  year. 

Chahbre,  J. ,  denied  the  proposition,  that  at  this  day  there  is 
no  such  thing  as  a  tenancy  at  will :  the  taking  of  the  dung  by  the 
landlord  gave  the  tenant  no  term  in  the  premises.  Surely  the 
distinction  has  been  a  thousand  times  taken ;  a  mere  general  let- 
ting is  a  letting  at  will :  if  the  lessor  accepts  yearly  rent,  or  rent 
measured  by  any  aliquot  part  of  a  year,  the  Courts  have  said,  that 
is  evidence  of  a  taking  for  a  year.  That  is  the  old  law,  and  I 
know  not  how  it  has  ever  come  to  be  changed.  The  Courts  have 
a  great  inclination  to  make  every  tenancy  a  holding  from  year  to 
year,  if  they  can  find  any  foundation  for  it,  but  in  this  case  there 
is  none  such.  ^^  Oourt  refjised  the  nUe. 

ENGLISH  NOTES. 

Tenancy  by  sufferance  may  also  be  constituted  by  the  tenant  of  a 
p«r»m  who  has  a  particular  estate  holding  over  without  agreement 
After  that  estate  is  ended.  Doe  d.  MaHin  v.  WatU  (1797),  7  T.  R. 
83,  4  K.  B.  387. 

Brjt  where  there  is  a  lease  for  a  year  which  is  renewed  by  tacit 
*^/#:-jmfrrit,  that  is  a  tenancy  from  year  to  year  requiring  six  months' 
f.i*.^M  U,  quit.    Bii^ht  V.  Darby  (1786),  1 T.  R.  159,  1 R.  R.  169.    Such 

^  Hr  0Mt  »  EUi.  c.  4,  B.  3,  "No  per-  or  already  employed  in  trade,  are  compel- 

Mn  «'.^4  v^.  fi^Md  or  hired  to  work  for  lable  to  be  retained  to  serre  in  hnabandry 

^,.  ^  ...^  Khzn  %  year,"  in  any  one  of  by  the  year:  probably  the  practice  which 

'..:,'-  .  vwuw  U,4^B  mentioned;  and  by  is  weU-fonnded  m  physical  cansee, depend- 

^.;   '    '.^  y..wA.n  therein  d€«!ribed,  being  ing  on  the  reTolntion  of  eeaaons,  was  cor- 

♦^^.-    ♦.,  ..v.*<ftfvH  either  independent,  rent  long  before  this  statnte. 
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a  tenancy  is  sometimes  called  a  tenancy  at  will,  as  it  formerly  was;  but 
it  differs  from  such  a  tenancy  at  will,  strictly  so  called,  as  was  consti- 
tuted in  Btchardson  y.  Langridge  (supra).  The  half -yearns  notice  neces- 
sary by  implication  of  law  as  decided  in  Bight  y.  Darby  (supra)  was  ex- 
tended by  the  33rd  section  of  the  Agricultural  Holdings  Act,  1883  (46 
&  47  Vict.  c.  61),  into  a  year's  notice.  The  section  does  not  apply  to 
a  tenancy  under  an  agreement  expressly  stipulating  for  a  shorter  notice. 
Barlow  v.  Teal  (C.  A.  1885),  16  Q.  B.  D.  501,  54  L.  J.  Q.  B.  664, 
54  L.  T.  63,  34  W.  R.  54. 

AMERICAN  NOTES. 

A  tenant  at  sufferance  being  one  who  comes  lawfully  into  the  possession  of 
land,  but  holds  over  after  his  interest  is  ended,  the  landlord,  if  he  pays  no 
rent,  has  the  option  to  treat  him  as  a  tenant  or  as  a  trespasser.  Schuyler  y. 
Smith,  51  New  York,  809 ;  Cram  ▼.  Springer  Liihographing  Co.,  31  New  York 
Supplement,  679 ;  Frost  y.  Akron  Iron  Co.,  33  id.  654;  Williams  y.  Ladew,  171 
Pennsylvania  State,  369 ;  School  District  y.  Batsche,  106  Michigan,  330 ;  Voss 
y.  King,  38  West  Yirginia,  607;  Mayo  ▼.  Fletcher,  14  Pickering  (Mass.),  525, 
631 ;  Merrill  y.  Bullock,  105  Massachusetts,  486 ;  Kimbrough  ▼.  Kimbrough,  99 
Georgia,  134 ;  Wolffe  y.  Wolffe,  69  Alabama,  549  ;  Kaier  y.  Leahy,  15  Pennsyl- 
vania County  Court,  243 ;  Poole  v.  Engelke,  61  New  Jersey  Law,  124 ;  Moore 
V.  Smith,  56  id.  446.  In  order  to  make  him  a  trespasser,  the  landlord  must 
first  make  an  entry  upon  the  premises,  or  give  him  notice  to  quit.  Danforth  v. 
Sargeant,  14  Massachusetts,  491 ;  Keayy.  Goodwin,  16  id.  1,  4;  Rising  y.  Stan- 
nard,  17  id.  282;  Sampson  v.  Henry,  13  Pickering  (Mass.),  36;  Low  v.  Elwell, 
121  Massachusetts,  309 ;  Dorrelly.  Johnson,  17  Pickering  (Mass.),  263 ;  see  State 
y.  Latimer,  26  South  Carolina,  208.  The  terms  of  the  original  letting  presum- 
ably continue  when  his  occupation  is  with  the  landlord's  consent.  Brewer  v. 
Knapp,  1  Pickering  (Mass.),  332;  Vossy.  King,  supra;  Wheat  v.  Brown,  3 
Kansas  Appeals,  431;  Hall  v.  Myers,  43  Maryland,  446;  Goldshrough  v.  Gable, 
132  Illinois,  594 ;  Roleyy.  Crahtree,  72  Illinois  Appeals,  581 ;  Belinski  v.  Brand, 
76  id.  404 ;  Allen  v.  Bartlett,  20  West  Virginia,  46;  Johnson  v.  Doll,  32  New 
York  Supplement,  132 ;  Gardner  v.  County  Commissioners,  21  Minnesota,  33. 
If  the  landlord  does  not  consent,  such  a  tenant  does  not  become  a  tenant  for 
years  or  at  will.  Condon  v.  Brockway,  157  Illinois,  90 ;  Meno  v.  Hoeffel,  46 
Wisconsin,  282 ;  Ferine  v.  Teague,  66  California,  446 ;  Kuihn  v.  Smith,  125  id. 
615;  Usher  v.  Moss,  50  Mississippi,  208.  He  is  liable  for  rent  if  biB  sub-lessee 
holds  over  beyond  his  own  term.  HaU  Steam-Power  Co,  v.  Campbell  Printing- 
Press  (r  Manuf.  Co.,  28  New  York  Supplement,  662 ;  Manheim  v.  Seitz,  47  id. 
282;  Berkowsky  v.  Cahill,  72  Illinois  Appeals,  101.  In  each  case  the  sub- 
lessee becomes  a  tenant  at  sufferance  under  the  original  lessor.  Eoans  v. 
Reed,  5  Gray  (Mass.),  308 ;  Lyebrook  v.  Hall,  73  Mississippi,  509 ;  Campau  v. 
Michell,  103  Michigan,  617.  And  when  a  tenantry  at  will  is  terminated  by  the 
landlord  making  a  conveyance  or  written  lease  of  the  demised  premises,  the 
tenant  at  will  becomes  a  tenant  at  sufferance  under  the  grantee  or  new  lessee. 
Benedict  v.  Morse,  10  Metcalf  (Mass.),  223 ;  Hildreth  v.  Conant,  id.  298 ;  Kelly 
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V.  Waite,  12  id.  300  ;  Curtis  ▼.  GcUvin,  1  Allen  (Mass.)*  216 ;  Pratt  v.  Farrar, 
10  id.  519 ;  Emmes  v.  Feeley,  182  Massachusetts,  346 ;  Hooton  y.  Holi^  139  id. 
54 ;  Streeter  v.  /&%,  147  id.  141 ;  Lash  v.  il»we«,  171  id.  487 ;  Tayhr  ▼. 
O'Brien,  19  Rhode  Island,  429 ;  see  German  State  Bank  ▼.  Herron  (Iowa),  82 
Northwestern  Bep.  430.  A  lessee  under  a  lessor  who  has  a  mere  life  estate  is 
charged  with  notice  of  his  landlord's  title,  and,  upon  the  latter's  death,  he  be- 
comes at  once  a  tenant  at  sufferance.  Peters  v.  Balke,  170  Illinois,  304 ;  Guth- 
mann  v.  Vallery,  51  Nebraska,  824. 

A  tenant  is  sometimes  justified  in  holding  over  after  his  term  has  ex- 
pired, as  where  the  landlord  has  agreed  to  buy  his  erections  on  the  land,  in 
which  case  he  can  hold  lawfully,  by  paying  the  rent,  until  that  agreement  is 
performed.  Franklin  Land  Co.  v.  Card,  84  Maine,  528.  A  tenant  who  con- 
tinues to  occupy  the  land,  with  an  agreement,  express  or  implied,  for  a  new 
lease,  is  a  tenant  at  will  until  the  lease  is  executed.  Emmons  v.  Scudder,  115 
Massachusetts,  367 ;  Utah  Optical  Co,  y.  Keith,  18  Utah,  464.  If  one,  enter- 
ing upon  land  under  a  void  verbal  lease,  pays  rent  at  regular  intervals,  he  is  a 
tenant  from  year  to  year  or  from  month  to  month.  Brotonell  v.  Welch,  91 
Illinois,  523;  Marry,  Ray,  151  id.  340 ;  Tuttle  v.  Langley,  68  New  Hampshire, 
464;  Mcintosh  v.  Hodges,  110  Michigan,  319;  Barrett  v.  Cox,  112  id.  220; 
Vernon  v.  Gilbert,  61  New  York  Supplement,  896 ;  KopliUr.  (rtwtopitf,  48  Wis- 
consin, 48;  Williams  v.  Ackerman,  8  Oregon,  405;  see  McMaster  v.  New 
York  Life  Ins.  Co.,  90  Federal  Rep.  40.  One  who  enters  upon  the  occupa- 
tion of  land  under  a  contract  of  purchase  which  contains  no  stipulation  for 
rent,  does  not  become  the  owner's  tenant  or  liable  for  rent,  without  a  new 
agreement  to  that  effect,  if  it  turns  out  that  such  owner  cannot  give  him  a 
good  title.  Ankeny  v.  Clark,  148  United  States,  345;  Moore  v.  Smith,  66  New 
Jersey  Law,  446;  Dean  v.  Comstock,  32  Illinois,  173 ;  Foley  v.  Wyeth,  2  Allen 
(Mass.),  131;  Dunham  v.  Townsend,  110  Massachusetts,  440;  Barton  v.  Smith, 
66  Iowa,  75 ;  Davis  v.  Phmnix  Ins.  Co.,  Ill  California,  490.  If  the  owner  of 
land  and  another  occupy  it  jointly  by  agreement,  the  latter  is  not  a  tenant  at 
sufferance.  Johnson  v.  Carter,  16  Massachusetts,  443,  446  ;  see  Kimbrough  v. 
Kimbrough,  99  Georgia,  134.  The  tenant  is  none  the  less  a  tenant  at  suffer- 
ance  because  in  the  written  lease  under  which  he  entered,  he  agreed  to  peace- 
ably yield  up  the  premises  at  the  expiration  of  his  term,  and  beyond  such 
term,  so  long  as  he  should  hold  the  premises,  to  continue  to  pay  the  stipu- 
lated rent  Edwards  v.  Hale,  9  Allen  (Mass.),  462.  In  New  York,  it  is  held 
that  a  holding  over  by  one  of  several  partners  under  a  lease  made  to  the  firm, 
the  other  partners  retiring,  does  not  so  renew  or  continue  the  tenancy  after 
the  expiration  of  the  original  term  as  to  entitle  such  partner  to  the  benefit  of 
a  covenant  for  renewal  in  the  lease.  James  v.  Pope,  19  New  York,  324  ;  Bth 
chanan  v.  Whitman,  151  id.  253,  257.  A  mortgagor,  who  by  agreement  holds 
the  property  until  condition  broken,  is  a  tenant  at  sufferance  to  the  mort- 
gagee, if  he  holds  over  after  condition  broken.  Mayo  v.  Fletcher,  14  Pickering 
(Mass.),  525,  531;  Kinsley  v.  Ames,  2  Metcalf  (Mass.),  29;  HoUis  v.  Pool, 
3  id.  350 ;  Woodside  v.  Ridgeway,  126  Massachusetts,  292. 

One  important  distinction  between  a  tenancy  at  will  and  a  tenancy  at  suf- 
ferance is  that  in  the  former  the  tenant  is  entitled  to  notice  to  quit  or  demand 
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for  possession,  and  in  the  latter  not.  Ellis  v.  Paige,  1  Pickering  (Mass.)*  48 ; 
Howard  v.  Metriam,  5  Cnshing  (Mass.),  563,  571 ;  Whitney  y.  Gordorij  1  id. 
266;  Kinsley  r.  AmeSy  2  Metcalf  (Mass.),  29;  Evans  v.  Reed^  5  Gray,  308; 
Gladtoell  v.  Holcomb,  60  Ohio  State,  427 ;  KUngenstein  v.  GMwasser,  58  New 
York  Supplement,  842 ;  Blanchard  v.  Bowers^  67  Vermont,  403 ;  Chapman  y. 
Tiffany  (N.  H.),  47  Atlantic  Rep.  603;  Peters  y.  Balke,  170  Illinois,  804; 
Belinskiy.  Brandy  76  Illinois  Appeals,  404 ;  Paget  v.  Electrical  Engineering  Co. 
(Minn.),  84  Northwestern  Rep.  800;  Corby  y.  McSpadden^  63  Missouri  Ap- 
peals, 648 ;  Howard  y.  Blanton  (Ey.),  40  Southwestern  Rep.  461 ;  Davis  y. 
Carewy  1  Richardson  (S.  C),  275 ;  Stewart  y.  Murrell,  65  Arkansas,  471. 

At  common  law  a  tenant  at  sufferance  is  not  liable  to  pay  rent,  though  the 
landlord  may  recoyer  damages  in  tort  for  the  detention  of  the  premises.  Flood 
y.  Flood,  1  Allen  (Mass.),  217;  Sargent  y.  Smith,  12  Gray  (Mass.),  426 ;  Hog- 
sett  y.  EUis,  17  Michigan,  351,  368.  But  now,  by  statute,  he  is  liable  to  pay 
rent  in  Massachusetts,  and  in  New  York,  South  Carolina,  and  Georgia,  double 
rent,  if  he  does  not  deliyer  up  the  premises  according  to  a  notice  to  quit  giyen 
to  him.  Public  Statutes  of  Massachusetts,  c.  121,  s.  3  ;  1  Reyised  Statutes  of 
South  Carolina,  s.  1940 ;  2  Code  of  Georgia  (1895),  s.  3124.  See  Bunton  y. 
Richardson,  10  Allen  (Mass.),  260 ;  Weston  y.  Weston,  102  Massachusetts,  514 ; 
Pettis  y.  Brewster,  94  Georgia,  527 ;  Regan  y.  Fosdick,  43  New  York  Supple- 
ment, 1102. 


TENANT  FOR  LIFE. 

[[And  see  **  Apportionxxnt,"  3  R.  C.  282  et  seq. ;  and  see  No.  1, "  Settled  Land 
Acts,"  24  R.  C.  42  et  seqr\ 

No.  1.  —  In  EE  JONES. 
(c.  A.  1884) 

No.  2.  —  In  re  STRANGWAYS. 

HICKLEY  V.  STRANGWAYS. 
(0.  A.  1886.) 

RULE. 

The  present  beneficial  right  to  the  unencumbered  income 
(if  any)  of  land  is  characteristic  of  and  essential  to  the 
estate  of  a  tenant  for  life,  or  person  having  the  powers  of 
a  tenant  for  life. 
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In  re  Jonat. 

S6CI1.D.  736-744(8.c.53l..J.  Ch.807;  SOL.  T.  466;  3S  W.  B.  735). 

[786]  Settled  Land  Act,  1882  (45  fi-  46  Ftc/.  c.  38),  s.  2,  ni5^.  5,  7, 10,  cZ. 
(i);  ».  58,  ndhs.  (1),  ci.  (tx.).  —  Limited  Owner.  —  Power  0/  Sale.  — 
*^  PcfTOti  entitled  to  tke  income  ofland.^ 

Sabjeet  to  a  term  for  nising  certain  smns,  freohold  egtatea  were  deriaed  to 
the  use  of  tmstees  during  the  life  of  A.,  with  remainders  to  the  nee  of  A.'8 
children  and  issae.  The  trustees  of  the  life  estate  were  directed  to  enter  into 
possession  of  and  manage  the  property,  pay  outgoings,  keep  down  the  interest 
on  encumbrances,  and  during  A/s  life  to  pay  out  of  tiie  residue  an  annuity  of 
£400  to  the  person  next  entitled  in  remainder,  and  to  pay  the  ultimate  residue 
to  A.  The  estates  were  so  heavily  encumbered  that  after  payment  of  ouligo- 
ings  and  interest  there  was  not  enough  to  pay  the  annuity  of  £400.  A.  there- 
fore had  receiyed  nothing,  and  there  was  no  proq^t  of  his  leceiying  anything 
for  many  yea» :  — 

HM  (affirming  the  decision  of  Bacon,  Y.^.,  24  Ch.  D.  588),  that  A.  was  a 
person  entitled  to  the  income  of  land  under  a  trust  or  direction  for  payment  there- 
of to  him  during  his  life,  subject  to  expenses  of  management,  witiiin  the  meaife- 
ing  of  the  Settled  LAud  Act,  1882,  s.  58,  sube.  (1),  clause  (ix.),  and  therefore 
possessed  the  power  of  selling  given  by  the  Act  to  tenants  for  life. 

In  this  case  a  testator  devised  his  estates,  which  were  heavily 
encumbered,  to  trustees  for  a  term  of  2000  years,  upon  trust  to 
raise  a  sum  of  £30,000  which  was  to  be  held  in  trust  for  his 
wife  for  life,  and  upon  trust  to  raise  a  further  sum  of  £15,000  for 
the  purposes  therein  mentioned,  and  subject  thereto  he  devised 
the  estates  to  tlie  use  of  a  second  set  of  trustees  during  the  life 
of  his  sou4n*law.  Colonel  Qrey,  upon  the  trusts  therein  mentioned, 
and  after  the  decease  of  Colonel  Grey  to  the  use  of  Colonel  ^ 
Grey's  sous  by  the  tost4itor*s  daughter  successively  for  life,  with 
T^iuaindors  in  tail  to  their  sons.  The  trustees  of  the  life  estate  were 
to  enter  into  iH>sse.^^iiUi  of  and  manage  the  property,  and  receive 
the  rent«.  keep  dowii  U\e  interest  on  all  encumbrances,  pay  £400 
a  year  for  the  benefit  of  the  son  of  Colonel  Gwy's  deceased  ¥rife, 
who  should  for  the  time  being  be  entitled  to  the  fiist  estate 
ej^jxvtant  on  tlie  tlertth  of  Colonel  Grvy,  and  to  pay  the  surplus 
of  the  nn\t.s  to  t\^lot\el  t^iv\v  f^xr  life.  The  trustees  of  the 
[*7ST]  life  •  e:^i<uo  h«d  a  i^nvx^r  of  s^Ue  and  ojichange  exercisable 
with  the  eimjiont  of  C\^louel  Gt^v  during  his  Ufe. 

The  rent^  of  the  jm^i^rty*  t^ftor  i>i\vmoul  v>t  intei^st  on  encum- 
hwUiV^  w^e^re  not  ;snt\ioient  to  jviv  the  X400  a  year  to  the  first 
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tenant  in  remainder.  There  was,  therefore,  no  income  for  Colonel 
Grey,  nor  was  there  any  probability  of  any  for  many  years  to  come. 
The  question  was  whether  under  these  circumstances  Colonel 
Grey  had  the  powers  of  a  tenant  for  life  under  the  Settled  Land 
Act,  1882.  Vice-Chancellor  Bacon  decided  in  the  affirmative.  The 
surviving  trustee  appealed,  and  the  appeal  was  heard  on  the  17th 
and  19th  of  May,  1884 

OUver  A.  Saunders,  for  the  appellant :  — 

The  Act  gives  powers  of  sale  to  tenants  for  life,  and  to  persons 
who  are  put  by  the  Act  in  the  position  of  tenants  for  life.  Among 
these  are  persons  "entitled  to  the  income  of  land."  A  person 
cannot  be  entitled  to  the  income  of  land  if  there  is  no  income  to 
receive,  he  cannot  be  entitled  to  that  which  does  not  exist  Here 
Colonel, Grey  has  never  received  any  income,  and  there  is  no 
probability  of  there  being  any  for  him  to  receive.  He  therefore 
does  not  come  within  the  Act. 

Marten,  Q.  C,  and  Northmore  Lawrence,  eontrib :  — 

The  scope  of  the  Act  is  that,  so  far  as  possible,  there  should 
always  be  a  person  capable  of  exercising  the  powers  given  by  the 
Act  to  a  tenant  for  life.  Sect.  2  deals  with  the  simple  case 
of  ordinary  tenants  for  life.  Then  sect.  58  places  in  the  position 
of  tenants  for  life,  for  the  purposes  of  the  Act,  many  persons  who 
do  not  answer  that  description,  the  object  manifestly  being  to 
confer  the  powers  upon  almost  every  person  having  a  limited 
interest  in  possession.  Sect.  2,  sub-sect.  7,  shows  that  encum- 
brances are  to  be  left  out  of  the  case.  One  object  of  the  Act  was 
to  enable  encumbered  estates  to  be  sold  so  that  something  might  be 
got  out  of  them,  and  that  enactment  shows  that  actual  receipt  of 
income  was  not  contemplated.  The  case  may  fairly  be  held  to 
come  within  sect.  2,  sub-sect.  5,  inasmuch  as  by  sect.  2, 
*  sub-sect.  10,  clause  i.,  "  possession  "  includes  receipt  of  [*  738] 
income ;  but  if  not,  it  comes  within  sect.  58. 

Saunders,  in  reply :  — 

[Cotton,  L.  J.  —  In  sect.  58,  does  not  *'  entitled  to  the  income 
of  land  "  mean  "  entitled  according  to  the  limitations  of  the  settle- 
ment," without  .regard  to  encumbrances  ?"| 

It  was  intended  by  the  Act  to  give  the  powers  to  a  person  who 
had  a  substantial  interest  in  the  property.  The  limitations  of 
the  settlement  are  not  the  only  thing  to  be  looked  to,  as  is  shown 
by  giving  the  power  to  a  tenant  by  the  curtesy. 
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BAGGilLLAT,  L.  J.  :  — 

I  am  of  opinion  that  the  conclusion  at  which  the  Yice-Chan- 
CELLOB  has  arrived  is  correct.  It  is  no  part  of  the  duty  of  the  Court 
to  criticise  an  Act  of  Parliament;  it  is  our  duty  to  construe  it,  and 
then  to  apply  it  to  the  circumstances  of  the  case  brought  imder 
our  consideration.  The  object  of  this  Act  clearly  was  to  create 
powers  of  sale  in  many  cases  in  which  previously  no  power  of 
sale  existed,  and  to  give  additional  powers  in  other  cases  where 
there  were  limited  powers  under  existing  settlements.  The  title 
of  the  Act  is  ''An  Act  for  facilitating  Sales,  Leases,  and  other 
Dispositions  of  Settled  Land,  and  for  promoting  the  Execution  of 
Improvements  thereon."  In  many  cases  we  are  able  to  collect 
the  intentions  of  the  Legislature  from  the  terms  of  the  preamble. 
There  is  here  no  preamble,  so  to  find  out  the  intention  we 
must  bear  in  mind  what  the  state  of  the  law  was  when  the  Act 
passed,  and  then  consider  the  language  of  the  enactments.  Now 
it  may  well  happen  that  an  estate  may  be  so  heavily  encumbered, 
that  there  is  no  surplus  rent  after  the  interest  on  the  encumbrances 
is  kept  down,  and  in  that  case  practically  the  person  who  is  the 
tenant  for  life  according  to  the  terms  of  the  settlement  derives 
no  benefit  from  the  estate.  That  was  especially  the  case  at  the 
time  of  the  passing  of  this  Act,  when  the  ordinary  rate  of  interest 
was  3 J  percent,  or,  under  favourable  conditions,  4  percent, 
whereas  the    ordinary  rent    derived    from    agricultural    ground 

barely  exceeded  2  J  per  cent.  Now  I  should  draw  the  in- 
[•  739]  ference  *  from  the  terms  of  this  Act  of  Parliament  that  one 

main  object  was  to  provide  for  the  clearing  of  estates  from 
encumbrances  under  such  circumstances,  for  the  21st  section  of  the 
Act  provides  that  the  proceeds  of  sale  shall  be  applied  in  one  or 
more  of  the  modes  therein  mentioned,  one  of  them  being  "  in  dis- 
charge, purchase,  or  redemption  of  encumbrances  affecting  the  in- 
heritance of  the  settled  land,  or  other  the  whole  estate  the  subject 
of  the  settlement."  It  was  very  common  in  settlements  at  that 
time  to  confer  a  power  of  sale  upon  the  tenant  for  life  with  the 
consent  of  the  trustees,  or  upon  the  trustees  with  the  consent  of 
the  tenant  for  life.  Thus  the  concurrence  of  the  trustees  and  the 
tenant  for  life  was  required  before  the  sale  could  be  effected. 
Under  these  circumstances  where  tenants  for  life  and  trustees  did 
not  pull  together,  sales  could  not  be  effected,  and  the  opportunity 
of  improving  an  estate  might  be  lost  for  many  years.    In  my  own 
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experience  I  remember  the  case  of  a  nobleman  who  was  tenant 
for  life  for  more  than  seventy  years,  and  during  that  period  of 
time  he  had  no  power  of  dealing  with  any  part  of  the  property  in 
the  way  of  sale,  unless  by  procuring  an  Act  of  Parliament  for 
that  purpose. 

In  the  present  case  the  testator  appears  to  have  had  an  estate 
encumbered  to  the  extent  of  between  £80,000  and  £90,000,  and 
producing  an  income  of  something  between  £4000  and  £5000. 
He  devises  the  property  to  trustees  for  a  term  of  2000  years  for 
several  purposes,  and  the  trustees  of  that  term  were  in  the  first 
place  to  invest  £30,000,  to  the  income  of  which  his  wife  was  to  be 
entitled  for  her  life,  and  a  further  sum  of  £15,000  was  eventually 
to  be  raised.  He  gives  the  estate  to  iTustees  during  the  life  of 
Colonel  Grey,  and  after  his  decease  devises  the  estate  to  the  use 
of  the  sons  of  Colonel  Grey  by  his  deceased  wife,  who  was  the 
testator's  daughter,  successively.  He  directs  the  trustees  of  the 
life  estate,  after  keeping  down  the  interest  on  the  several  sums 
which  for  the  time  being  should  be  charged  on  the  property,  to 
pay  out  of  the  residue  of  the  rents  and  profits  an  annuity  of  £400 
per  annum  to  the  son  of  his  deceased  daughter  who  should  be 
entitled  for  the  time  being  to  the  first  estate  in  remainder 
expectant  on  the  decease  of  Colonel  Grey,  and  to  pay  the  balance 
or  ultimate  residue  of  such  rents  and  profits  to  Colonel 
Grey  and  *  his  assigns  during  his  life.  Then  a  power  of  [*  740] 
sale  and  exchange  was  given  to  the  trustees,  exercisable 
with  the  consent  of  Colonel  Grey.  As  far  as  regards  the  powers 
contained  in  the  settlement.  Colonel  Grey  was  recognised  and  put 
in  the  position  in  which,  under  ordinary  circumstances,  the  tenant 
for  life  would  have  been  placed.  He  was  the  person  whose  con- 
sent was  necessary  to  the  exercise  of  the  power  of  sale  during  his 
lifetime.  That  was  the  position  of  the  parties  when  the  Act 
passed.  Colonel  Grey  was  entitled  to  the  residue  of  the  rents  and 
profits,  if  there  were  any,  during  his  lifetime,  and  his  consent  was 
necessary  to  any  exercise  of  the  power  of  sale.  The  property  is  so 
heavily  charged  that  the  income  is  insufficient  to  keep  down  the 
interest  on  the  charges  and  to  pay  the  annuities.  There  is  there- 
fore no  surplus  income  for  Colonel  Grey  to  receive,  nor  is  there 
likely  to  be  any  for  years.  The  question  is  whether  under  those 
circumstances  Colonel  Grey  is  entitled  to  exercise  the  power  of 
sale  conferred  by  the  Act  upon  tenants  for  life.     The  3rd  section 
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of  the  Act  provides  that  "  a  tenant  for  life  "  may  sell  the  settled 
land  or  any  part  thereof.  Then  we  have  to  see  who  is  the  tenant 
for  life,  and  the  2nd  section  contains  the  definition.  Sect.  2,  sub- 
sect  5,  provides  that ''  the  person  who  is  for  the  time  being,  under 
a  settlement,  beneficially  entitled  to  possession  of  settled  land,  for 
his  life,  is  for  purposes  of  this  Act  the  tenant  for  life  of  that  land, 
and  the  tenant  for  life  under  that  settlement"  Then  sub-sect  10, 
clause  L,  says  that  the  word  "possession,"  includes  receipt  of 
income.  Sub-sect  7  declares  that  a  person  is  equally  tenant  for 
life  notwithstanding  that  under  the  settlement  or  otherwise  the 
settled  land  is  encumbered  or  charged  in  any  manner  or  to  any 
extent  Reading  those  three  sub-sections  together,  the  person, 
who  is  for  the  time  being,  under  a  settlement  beneficially  entitled 
to  the  receipt  of  income  from  the  settled  land  during  his  life,  is 
for  the  purposes  of  this. Act  to  be  deemed  to  be  tenant  for  life  of 
that  land,  notwithstanding  the  property  has  been  charged  or  en- 
combered  to  any  extent  whatever.  There  appears  to  me  to  be 
very  strong  reason  for  contending  that  Colonel  Grey  comes 
exactly  within  the  meaning  of  the  5th  sub-section  of  the  2nd 
section,  as  explained  by  sub-sects.  7  and  10.    But  if  there  be  auy 

doubt  on  that  point,  let  us  turn  to  the  58th  section,  which 
[•741]  deals  *  generally  with  the  interests  of  limited  owners. 

That  section  enacts  that  "each  person  as  follows  shall, 
when  the  estate  or  interest  of  each  of  them  is  in  possession,  have 
the  powers  of  a  tenant  for  life  under  this  Act,  as  if  each  of  them 
were  a  tenant  for  life  as  defined  in  this  Act."  In  sect  2,  sub- 
sect  5,  the  expression  used  is  "  beneficially  entitled  to  possession," 
and  when  "  possession  "  is  extended  to  receipt  of  income,  according 
to  sub-sect  10,  clause  i.,  we  find  that  a  person  entitled  to  receive 
the  income  is  treated  as  a  tenant  for  life.  I  think  that  the  words 
"  where  the  estate  or  interest  of  each  of  them  is  in  possession," 
means  that  the  right  is  immediate  and  not  in  reversion  or 
expectancy.  Then  we  must  look  through  the  various  provisions 
of  sect  58,  to  ascertain  whether  Colonel  Grey,  supposing  him  not 
t/>  come  under  the  2nd  section  of  the  Act,  comes  under  any  of 
thr:^  provisions.  We  find  it  provided  by  sub-sect.  1,  clause  ix., 
*:.^t  a  person  is  to  have  the  powers  of  a  tenant  for  life  if  he  is 
'  ^\*/AlfA  to  the  income  of  land  under  a  trust  or  direction  for  pay- 
x'.4>'.*,  t:-ereof  to  him  during  his  own  or  any  other  life,  whether 
r.'^'.f'/f^  to  expenses  of  management  or  not,  or  until  sale  of  the 


B.  C.  VOL.  XXV.]  TENANT  FOE  LIFE.  15 

Ko.  1.— In  TB  JosM,  96  Gh.  B.  741,  748. 

land,  or  until  forfeiture  of  his  interest  therein  on  bankruptcy  or 
other  event."  It  appears  to  me  that  Colonel  Grey  is  entitled  to 
the  income  of  the  land  under  the  trust  to  pay  the  surplus  rents  to 
him.  I  entirely  agree  with  the  suggestion  of  Lord  Justice  Cotton 
in  the  course  of  the  argument,  that  you  must  look  at  the  terms  of 
the  settlement  to  see  what  the  person  is  entitled  to,  and  not  to 
the  accidental  circumstance  that  the  intention  of  the  testator  has 
been  to  some  extent  defeated  by  reason  of  the  income  which  he 
intended  the  party  to  take  not  being  actually  realised  in  con- 
sequence of  the  state  of  the  property.  In  that  view  of  the  case  it 
appears  to  me  impossible  to  say  that  Colonel  Grey  is  not  entitled 
to  the  income  of  the  land  under  the  trust  or  direction  for  pay- 
ment of  it  to  him  during  his  own  life,  exactly  following  the  very 
terms  of  the  Act  of  Parliament. 

I  think,  therefore,  assuming  even  that  Colonel  Grey  would  not 
be  entitled  under  the  2nd  section  (and  I  am  disposed  to  think 
that  he  would)  to  exercise  the  power  of  sale,  he  is  clearly  entitled 
to  exercise  it  under  sect.  58  (1)  (ix.),  and  that  the  conclusion  at 
which  the  Vige-Chanoellok  arrived  is  correct 

*  Cotton,  L.  J. :  —  [*  742] 

This  case  has  been  very  ingeniously  argued  by  Mr. 
Saunders,  but  I  think  that  the  decision  of  the  Yige-Changellor  is 
right 

In  my  opinion,  Colonel  Grey  comes  within  sect  58  (1)  (ix.). 
If  that  sub-section  had  not  been  there  it  would  have  been  a 
serious  question  whether  he  would  not  have  come  within  sect  2, 
sub-sect.  5.  I  think  that  sect  58  (1)  (ix.)  was  introduced  to 
meet  the  very  case  which  exists  here  of  trustees  who  are  not 
simply  trustees  in  whom  the  legal  estate  is  vested  (in  which  case 
the  equitable  tenant  for  life  would  be  entitled  to  possession  or  to 
receipt  of  the  rents  from  the  tenants),  but  have  powers  of  manage- 
ment which  necessitate  their  remaining  in  possession,  that  is  to 
say,  managing  the  estates  and  receiving  the  rents  from  the 
tenants.  The  person  entitled  to  income  is  not  in  the  ordinary 
position  of  an  equitable  tenant  for  life,  but  is  entitled  to  receive 
from  the  trustees  who  are  in  possession  and  are  managing  the 
estate,  that  which  is  called  in  the  Act  the  "  income  "  of  the  land. 
The  interest  of  Colonel  Grey  is  an  interest  in  possession,  the 
encumbrances  created  by  the  settlement  not  preventing  its  being 
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80,  bat  only  subjecting  that  interest,  which  is  in  possession  and 
not  in  remainder,  to  certain  prior  charges. 

The  argument  which  was  urged  upon  us  may  shortly  be  put 
thus :  in  order  to  say  that  he  is  a  person  entitled  to  the  income 
there  must  be  income  to  which  he  is  entitled.  But  in  my  opinion, 
looking  at  the  whole  purview  of  this  Act,  you  must  look  to  the 
settlement  to  see  what  the  limitations  are,  and  then,  without 
regard  to  the  greater  or  less  productiveness  of  the  estate,  you  are 
to  see  who,  under  the  limitations  of  the  settlement,  answers  the 
requisitions  of  the  different  clauses  of  the  Act  bearing  on  the 
question.  Who  is  tenant  for  life?  Considering  that,  I  do  not 
think  it  necessary  (as  at  first  I  thought  it  was)  that  we  should 
bring  the  case  within  sect.  2,  sub-sect.  7,  in  order  to  say  that 
Colonel  Grey  is  entitled  to  exercise  the  powers  of  a  tenant  for 
life.  But  we  can  look  at  that  sub-section,  and  also  at  other 
sections,  for  the  purpose  of  seeing  what  the  intention  of  the  Act 
is.  An  encumbrance  does  not  prevent  a  person  being  tenant  for 
life  within  the  meaning  of  the  Act,  and  therefore  the  question  is 
not  what  the  person  has  actually  received  or  enjoyed,  but 
[♦  743]  what  *  under  the  settlement,  he  is  entitled  to,  if  there  is 
any  income  to  come  to  him.  "  Beneficially  entitled,"  in 
sect.  2  does  not  mean  "  entitled  and  deriving  a  benefit  from  it," 
but  entitled  for  his  own  benefit  if  there  is  anything  to  be  derived 
from  the  estate,  and  not  simply  as  trustee  for  others.  Having 
regard  to  what  I  think  is  the  intention  expressed  in  the  Act,  in  my 
opinion  we  must  hold  that,  as  the  limitations  of  the  settlement  put 
Colonel  Grey  in  the  position  of  having  an  immediate  right  to  receive 
the  income  of  the  land,  if  there  is  any,  from  the  trustees,  he  comes 
within  sect.  58  (1)  (ix.).  Sub-sect  (viii.)  of  the  same  section  is  a 
strong  enactment.  Mr.  Saunders  said  it  showed  that  the  limita- 
tions of  the  settlement  are  not  the  only  things  to  be  looked  at  It 
is  true  that  the  person  who  gets  the  power  under  it  is  a  person  not 
contemplated  by  the  limitations  of  the  settlement,  but  he  gets  the 
jKMisession  by  marrying  somebody  who  is  entitled  under  the 
limitations  of  the  settlement 

My  opinion  here  is  that,  as  the  limitations  of  the  settlement 
put  Colonel  Grey,  subject  to  encumbrances,  in  the  position  of 
Ixiing  entitled  to  receive  the  income,  if  any,  we  are  i^ot  to  go  into 
an  account  t^>  see  whether  he  gets  anything,  but  must  say  that 
lie  is  entitled  under  the  Act  to  exercise  the  powers  given  to  a 
tenant  for  life. 
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LiNDLEY,  L.  J. :  — 

I  also  think  that  the  decision  of  the  Yioe-Chanoellor  is  correct. 
The  paradox  of  Mr.  Saunders  is  startling.  He  says,  **  How  can  a 
man  be  held  to  be  entitled  to  the  income  of  land  when  there  is 
no  income  to  be  entitled  to  ?  Of  course,  if  there  is  no  income  he 
cannot  get  it.  But  I  think  the  answer  to  that  paradox  is  this : 
Ton  must  see  what  is  the  meaning  of  the  expression  "  entitled  to 
income  of  land "  in  this  Act.  I  am  not  at  all  sure  that  Colonel 
Grey  could  not  be  brought  within  sect.  2,  but  that  is  doubtful, 
and  I  prefer  to  rest  the  case,  as  the  Vice-Chancbllor  rested  it,  on 
sect.  58.  In  order  to  bring  Colonel  Grey  within  that  section  we 
must  first  bring  him  within  the  first  part  of  sub-sect.  (1)  :  "  Each 
person  as  follows  shall,  when  the  estate  or  interest  of  each  of 
them  is  in  possession,  have  the  powers  of  a  tenant  for  life  under 
this  Act."  The  interest  of  Colonel  Grey  is  this:  he  is 
entitled  *  to  the  income  should  there  be  any,  subject  to  [*  744] 
the  trusts  of  a  prior  term  of  2000  years.  It  at  first  struck 
me  as  doubtful  whether  a  person  in  that  position  could  be  said  to 
have  any  estate  or  interest  in  possession,  the  words  ''  in  possession," 
in  sect  58  being  obviously  used  by  way  of  distinction  from  "  in  re- 
mainder or  reversion."  But  when  we  look  further  into  the  Act  it 
seems  obvious  that  a  term  of  years,  whatever  its  length  be,  when  it 
is  merely  a  security  for  charges,  is  not  such  an  interest  as  prevents 
the  person  entitled  to  the  income  subject  to  that  charge  from  being 
in  possession  within  the  meaning  of  sect.  58.  It  seems  to  me, 
therefore,  that  Colonel  Grey  comes  within  that  part  of  the  section. 

Then  does  he  come  within  the  9th  sub-division  of  sub-sect.  (1). 
Is  he  *'  a  person  entitled  to  the  income  of  land  under  a  trust  or 
direction  for  payment  thereof  to  him  during  his  own  or  any  other 
life,  &c."  I  agree  with  my  learned  Brothers  that,  in  order  to 
answer  that  question  you  must  not  look  at  the  rent-roll  or  the 
charges,  to  do  which  would,  I  think,  be  entirely  contrary  to  the 
whole  scope  of  the  Act  of  Parliament,  but  you  must  look  at 
the  settlement  which  gives  him  his  title. 

Looking  at  that,  I  think  he  comes  strictly  within  the  words  of 
the  Act,  and  it  appears  to  me,  therefore,  that  he  has  the  power 
given  by  the  Act  to  a  tenant  for  life. 

The  costs  of  all  parties  were  given  out  of  the  carpus  of  the 
estate,  the  Court  saying  that  it  was  a  case  proper  to  be  settled  by 
the  Appeal  Court. 
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A  tettator,  wbo  died  in  1884,  by  his  wfll,  nuide  m  1874,  dmaed  liis  rendu- 
aiy  real  estate  to  triulw  upon  tnist,  daring  the  period  of  twen^  yean  after 
his  deatbt  oot  of  the  Tents  to  manage  and  superintend  his  real  estate,  and 
impnnre  the  same,  and  to  aeeomnlate  or  invest  in  the  purchase  of  land  the 
unapplied  part  of  the  rents,  and  after  the  detennination  of  the  said  term  of 
twenty  yean  to  settle  and  assure  the  derised  and  purchased  real  estate  to  the 
uses  and  upon  the  trusts  of  an  existing  settlement  under  whidi  the  testator's 
son  took  certain  estates  as  tenant  for  life  :  — 

Hdd  (affirming  the  decision  of  Chittt,  J.)»  that  the  testator's  son,  not 
having  any  estate  or  interest  in  possession  until  the  determination  of  the  term, 
had  not  during  its  continuance,  the  powen  of  a  tenant  for  life  under  the  Set- 
tled Land  Act  with  respect  to  the  hereditaments  derised  by  the  will. 

By  an  indenture  of  settlement  dated  the  20th  of  March,  1874, 
certain  hereditaments  at  Shapwick,  in  the  cotnty  of  Somerset, 
were  conveyed  by  Henry  Bull  Strangways  (the  testator  in  this 
action)  and  his  son,  the  defendant  Henry  Bull  Templer  Strang- 
ways, to  trustees  to  uses  under  which,  after  the  death  of  Henry 
Bull  Strangways,  the  said  defendant  became  tenant  for  life.  And 
the  trustees  were  empowered  to  sell  or  exchsmge  the  settled  lands, 
and  directed  (subject  to  a  discretionary  power  to  pay  off  encum- 
brances  thereout)  to  invest  the  moneys  payable  on  such  sale  or 
exchange  in  the  purchase  of  other  hereditaments,  and  to  settle  and 
assure  the  hereditaments  so  purchased  or  received  in  exchange  to 
the  same  uses  and  trusts  as  were  declared  in  the  settlement  con- 
cerning the  hereditaments  thereby  settled,  and  until  such  invest- 
ment the  moneys  arising  from  sale  or  exchange  were  directed  to  be 
invested  in  Government  or  real  securities,  and  the  dividends  paid 
to  the  persons  and  for  the  purposes  to  whom  and  for  which  the 
rents  and  profits  of  the  hereditaments  when  purchased  would  from 
time  to  time  be  payable  and  applicable.  ,«„,,,., 

Henry  Bull  Strangways,  by  his  will,  dated  the  27th  of  April, 

1874,  after  making  certain  specific  devises  and  bequests, 
{•4241  dovisijd  •and  bequeathed  all  the  residue  of  his  real  and 

personal  estate  to  trustees,  their  heirs,  executors,  admin- 
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istrators,  and  assigns,  upon  trust  to  convert  the  residuary  personal 
estate,  and  out  of  the  proceeds  thereof,  and  also  out  of  the  rents 
and  profits  of  his  residuary  real  estate  (if  the  proceeds  of  his  per- 
sonal estate  were  not  sufficient)  to  pay  his  debts  and  legacies,  and 
after  payment  thereof  upon  trust  out  of  the  income  of  the  residue, 
if  any,  of  his  residuary  personal  estate,  and  out  of  the  rents  and 
profits  of  his  residuary  real  estate,  to  pay  to  each  of  his  two  sis- 
ters an  annuity  of  £20  during  the  period  of  twenty  years  from 
his  death  if  they  should  respectively  so  long  live.  And  the  tes- 
tator then  declared :  "  That,  subject  as  aforesaid,  my  said  trustees 
and  trustee  for  the  time  being  shall  stand  possessed  of  and  inter- 
ested in  my  said  residuary  real  and  personal  estate  during  the 
period  of  twenty  years  from  and  after  my  decease,  upon  trust  out 
of  the  rents  and  income  thereof  respectively  to  manage  or  superin- 
tend the  management  of  my  said  residuary  real  estate,  and  to  cut 
timber  and  imderwood  from  time  to  time  in  the  usual  course  for 
sale  or  repair  or  otherwise,  and  erect,  pull  down,  or  repair  houses 
or  other  buildings,  and  drain  or  otherwise  improve  all  or  any  of 
the  said  premises,  and  insure  houses,  buildings,  and  other  prop- 
erty against  loss  or  damage  by  fire,  and  make  allowances  to  and 
arrangements  with  tenants  and  others,  and  accept  surrenders  of 
tenancies  and  leases,  and  generally  deal  with  the  premises  as  they 
or  he  might  do  if  they  or  he  were  beneficial  owners  or  owner 
thereof,  without  being  responsible  for  any  loss  or  damage  which 
may  happen  thereby. "  And  after  empowering  his  trustees,  out  of 
the  said  rents  and  profits,  to  assist  his  son  in  restoring  the  man- 
sion-house at  Shapwick,  and  in  the  drainage  of  the  estates  com- 
prised in  the  settlement  of  March,  1874 ;  and  declaring  that  his 
trustees  should  after  the  expiration  of  the  said  term  of  twenty 
years  from  his  death,  and  in  the  mean  time  subject  to  the  trusts 
of  his  will,  stand  possessed  of  the  surplus,  if  any,  of  his  residu- 
ary personal  estate  and  the  income  thereof  upon  the  trusts  and 
with  the  powers  contained  in  the  settlement  of  the  20th  of  March, 
1874,  concerning  the  moneys  produced  by  sale  under  the  power  of 
sale  and  exchange  therein  contained ;  and  also  declaring  that  the 
income  of  his  residuary  personal  estate  until  laid  out  in 
the  purchase  *  of  land,  and  also  the  rents  and  profits  of  [*  425] 
his  said  real  estates,  or  so  much  thereof  respectively  as 
should  not  from  time  to  time  be  applied  as  thereinbefore  provided, 
should  be,  during  the  said  period  of  twenty  years,  from  time  to 
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time  invested,  so  that  the  same  might  accumulate  by  way  of 
compound  interest,  or  in  the  purchase  of  real  estate  in  England 
convenient  to  be  held  with  his  residuary  real  estate  thereby  de- 
vised, the  testator  proceeded  as  follows :  "  And  I  hereby  declare 
that  in  the  event  of  the  purchase  of  real  estate  as  aforesaid  my 
said  trustees  or  trustee  for  the  time  being  shall  during  the  said 
term  of  twenty  years  have  all  the  same  powers  as  to  letting,  leas- 
ing, selling,  and  exchanging  the  said  hereditaments  as  are  in  the 
said  settlement  of  the  20th  of  March,  1874,  contained  with  refer- 
ence to  the  estates  hereby  settled:  And  I  declare  that  from  and 
after  the  determination  of  the  said  term  of  twenty  years  my  trus- 
tees or  trustee  for  the  time  being  shall  settle  and  assure  my  said 
residuary  real  estate  and  all  hereditaments  which  shall  have  been 
purchased  or  received  in  exchange,  or  cause  the  same  to  be  settled 
and  assured,  and  shall  stand  possessed  of  all  moneys  or  stocks, 
funds  or  securities  which  shall  not  have  been  and  ediall  then  be 
liable  to  be  laid  out  in  the  purchase  of  land,  To  such  and  the 
same  uses,  upon  such  and  the  same  trusts,  and  for  such  and  the 
same  intents  and  purposes,  and  with,  under,  and  subject  to 
the  same  powers,  provisions,  conditions,  restrictions,  and  agree- 
ments as  are  in  and  by  the  last  mentioned  indenture  of  settlement 
limited,  declared,  and  contained,  and  shall  then  be  subsisting  or 
capable  of  taking  effect  of  and  concerning  the  hereditaments  and 
premises  thereby  settled,  and  the  moneys  to  be  produced  by  sale 
thereof,  or  as  near  thereto  as  the  deaths  of  parties  and  other  inter- 
vening matters  and  circumstances  will  admit,  but  so  as  not  to 
increase  or  multiply  charges  or  powers  of  jointuring  or  charging. " 

The  testator  died  on  the  9th  of  April,  1884,  and  in  May,  1885, 
an  originating  summons  was  taken  out  by  the  executors  and  trus- 
tees of  his  will  for  the  purpose  {inter  alia)  of  having  it  decided 
whether  the  defendant,  H.  B.  T.  Strangways,  was  tenant  for  life 
or  had  the  powers  of  a  tenant  for  life  under  the  Settled  Land  Act, 
1882,  of  or  with  respect  to  the  land  settled  by  the  testator's 

will. 
[•  426]      •  The  summons  was  heard  by  Chitty,^  J.,  on  the  4th  of 
Noveml>er,  188B. 

Romer,  Q.  0. ,  and  O.  Henderson,  for  the  trustees  and  executors. 

Macnaghten,  Q.  C.  and  Ingle  Joyce,  for  H.  B.  T.  Strangways. 

Tnce,  Q.  (>. ,  and  Hull,  for  certain  remaindermen. 

H.  J.  Hood,  for  other  remaindermen. 
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Chitty,  J.  :  — 

The  question  in  this  case  is  whether  Mr.  H.  B.  T.  Strangways 
has  the  powers  of  a  tenant  for  life  under  the  Settled  Land  Act 
with  reference  to  the  testator's  property,  and  with  reference  to  any 
property  which  may  be  purchased  under  the  trusts  of  his  will. 
The  trust  is  a  valid  trust  for  twenty  years,  and  includes  the 
whole  of  the  income  of  the  testator's  property,  and  turns  it  into 
a  capital  sum  to  be  laid  out  in  land  at  the  end  of  that  period. 
Under  the  trusts  referentially  declared  by  the  will  Mr.  H.  B.  T. 
Strangways  is  at  the  expiration  of  the  twenty  years  tenant  for  life 
in  possession ;  that  is  to  say,  he  will  be  at  the  end  of  twenty  years 
tenant  for  life  in  possession  of  the  estates  which  belonged  origi- 
nally to  the  testator,  and  were  devised  by  his  will.  Now  he  has 
no  estate  or  interest  in  possession,  and  the  commencement  of  the 
58th  section  of  the  Settled  Land  Act  shows  that  the  poweri^  of  the 
tenant  for  life  under  the  Act  are  conferred  only  on  a  person  who 
is  a  tenant  for  life  whose  interest  is  in  possession,  and  that  is  the 
qualification  which  runs  through  the  whole  of  the  58th  section. 

The  question  would  not,  I  think,  be  susceptible  of  any  argu- 
ment whatever  were  it  not  for  certain  words  which  are  inserted  at 
the  end  of  division  6  of  sub-sect  1  of  sect  58.  That  division  (6) 
is  as  follows :  "  A  tenant  for  his  own  or  any  other  life,  or  for 
years  determinable  on  life,  whose  estate  is  liable  to  cease  in  any 
event  during  that  life  ...  or  is  subject  to  a  trust  for  accumula- 
tion of  income  for  payment  of  debts  or  other  purpose. "  Is  Mr. 
Strangways  a  person  who  is  tenant  for  life,  his  state  being  in 
possession  subject  to  trusts  for  accumulation?  I  am  of 
*  opinion  that  he  is  not  There  are  cases  in  which  a  man  [*  427] 
is  made  tenant  for  life,  and  there  is  some  trust  inserted 
for  accumulation  which,  in  substance,  when  looked  at,  is  a  mere 
encumbrance ;  and  it  may  be  that  the  testator's  will  and  settle- 
ment are  so  framed  that  he  has  made  the  person  tenant  for  life  or 
one  who  is  to  be  taken  to  be  tenant  for  life  under  the  provisions 
of  the  Act  This  section  shows  that  a  trust  as  against  him  for 
accumulation  will  not  deprive  him  of  the  powers.  But  it  is  quite 
a  different  thing  with  a  person  who  is  not  a  tenant  for  life  at  all, 
and  who  is  not  tenant  for  life  in  possession.  He  is  only  a  person 
who  is  made  tenant  for  life  by  the  settlement ;  and  to  my  mind, 
whatever  may  be  the  force  of  the  words,  "  trusts  for  accumulation 
of  income  for  payment  of  debts  or  other  purpose,"  those  words 
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have  no  application  to  the  case  now  before  me.  This  trust  during 
the  twenty  years  is  not  an  encumbrance,  and  is  not  within  the  7th 
sob-eection  of  sect  2,  because  it  cannot  be  redeemed  in  any  way. 
It  cannot  be  got  rid  of.  It  is  a  valid  trust  according  to  the  law 
as  it  now  stands,  and  the  section  which  says  that  an  encumbrance 
on  the  property  in  settlement,  or  an  encumbrance  created  by  the 
tenant  for  life  himself  on  his  estate  and  interest  in  the  land,  is 
not  to  deprive  him  of  the  rights  conferred  upon  the  tenant  for 
life  generally  under  the  Act,  has  no  application  to  the  case 
before  ma 

Something  has  been  said  about  this  being  a  narrow  construction 
to  put  upon  the  Act  I  can  only  say  that  I  never  attempt  to  put 
upon  an  Act  of  Parliament  a  narrow  construction,  and  certainly  I 
have  never  attempted  to  put  a  narrow  construction  on  this  Act 

From  this  decision  Mr.  H.  B.  T.  Strangways  appealed.  The 
appeal  was  heard  on  the  19th  of  November,  1886. 
Cookson,  Q.  C,  and  Ingle  Joyce,  for  the  appellant :  — 
The  appellant  is  tenant  for  life  of  the  real  estate  devised  by 
the  will  of  the  testator  subject  only  to  the  term  of  twenty  years 
rested  in  the  trustees  for  the  purposes  of  management,  improve- 
ment, and  accumulation.  The  case,  therefore,  falls  within  the 
last  clause  of  sect  58,  sub-sect  1,  division  6,  of  the  Settled  Land 
Act,  1882,  by  which  it  is  enacted  that  amongst  the  per- 
[*428]  sons  who  *are  to  have  the  powers  of  a  tenant  for  life 
under  the  Act  shall  be  included  a  tenant  for  life  whose 
estate  '^  is  subject  to  a  trust  for  accumulation  of  income  for  pay- 
ment of  debts  or  other  purpose. "  It  must  be  observed  that  the 
words  are  not  any  "  like  purpose,  *  but  any  **  other  purpose, '  which 
is  an  expression  of  the  widest  possible  character.  This  contention 
1$  strengthened  by  sect  2,  sub-sect  7,  which,  read  with  sub-sect 
f},  tniAPM  that  a  person  beneficially  entitled  to  possession  of  settled 
tT^UiU^  for  his  life  is  to  be  deemed  to  be  tenant  for  life,  notwith- 
k^jiwVixm  that  his  estate  *"  is  encumbered  or  charged  in  any  manner 
fff  Vt  any  extent;'  so  that  he  may  be  tenant  for  life  although  he 
,k  ufA  ID  actual  receipt  of  any  rents  whatever.  And  thus  the 
k/'^/ffx^Atni  at  the  commencement  of  sub-sect  1  of  sect  58 :  "  Each 
;>-/*/,fi  HM  follows  shall,  when  the  estate  or  interest  of  each  of  them 
,*  ,u  y/it^'MHion,"  have  the  powers  of  a  tenant  for  life,  cannot  be 
v^^r^j  ^A  »H  meaning  actual  beneficial  possession  or  receipt  of  the 
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lents  and  profits,  but  must  be  read  together  with  the  other  provi- 
sions of  this  Act 

[They  referred  to  JEgerton  v.  Earl  Brovmlaw,  4  H.  L.  G.  1,  210, 
and  In  re  Janes,  26  Ch.  D.  736,  744  (p.  10,  a7Ue).'\ 

Ince,  Q.  C. ,  and  Hull,  for  three  of  the  remaindermen :  — 

The  question  is  not  one  of  possession  only.  The  appellant  takes 
under  the  will  no  interest  whatever  of  any  kind  until  the  termina- 
tion of  the  term  of  twenty  years.  His  interest  is  purely  rever- 
sionary. In  equity  the  possession  of  land  may  be  postponed, 
whatever  is  the  case  at  law.  The  last  clause  of  sect.  58,  sub-sect 
1,  division  6,  of  the  Settled  Land  Act,  on  which  the  appellant 
relies,  must  be  read  together  with  the  qualification  in  the  first 
clause  of  sub-sect  1,  that  each  of  the  persons  thereinafter  men- 
tioned is  only  to  have  the  powers  of  a  tenant  for  life  "  when  the 
estate  or  interest  of  each  of  them  is  in  possession.  *  Again,  the 
appellant  is  not  tenant  for  life  subject  to  the  term,  for  his  interest 
does  not  commence  until  after  the  determination  of  the  term,  and 
the  term  can  only  determine  by  expiration  of  time.  Moreover, 
some  of  the  property  comprised  in  the  devise  will  not  be  in  exist- 
ence until  the  end  of  the  twenty  years,  i.  e. ,  that  which 
must  *  be  purchased  with  the  accumulation  of  the  income,  [*  429] 
so  that  if  the  appellant  does  not  survive  the  term  he  never 
will  have  an  estate  in  possession  in  this  property. 

Cookson,  in  reply:  — 

The  policy  of  the  Act  requires  that  there  must  always  be  some 
one  having  the  powers  of  a  tenant  for  life :  sect  51 ;  In  re  Olithe- 
foe  FstaU,  31  C!h.  D.  135. 

George  Henderson,  for  the  trustees  and  executors. 

H.  J.  Hood,  appeared  for  other  remaindermen,  but  not  having 
appealed  the  Court  declined  to  hear  him. 

Cotton,  L.  J. : — 

This  is  an  appeal  from  an  order  of  Mr.  Justice  Chitty  declar- 
ing that  the  present  appellant  is  not,  during  the  period  of  twenty 
years  next  after  the  testator's  decease,  entitled  to  exercise  the 
powers  given  to  a  tenant  for  life  by  the  Settled  Land  Act,  1882, 
with  respect  to  the  land  settled  by  the  will  of  the  testator.  It  is 
not  contended  that  he  is  tenant  for  life  under  the  definition  given 
by  sect  2,  sub-sect  5  of  the  Act,  but  it  is  said  he  is  a  person 
who  has  the  powers  of  a  tenant  for  life  within  the  meaning  of 
sect  58. 
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The  fiist  sub-section  of  that  section  enacts  as  follows :  "  Each 
person  as  follows  shall,  when  the  estate  or  interest  of  each  of 
them  is  in  possession,  have  the  powers  of  a  tenant  for  life  under 
this  Act,  as  if  each  of  them  were  a  tenant  for  life  as  defined  in 
this  Act '  Now,  these  persons  are  persons  to  be  ascertained  from 
the  following  divisions,  but  all  of  them  must  be  able  to  say,  if 
they  are  to  have  the  powers  of  the  Act,  that  their  estate  or  interest 
is  in  possession.  Of  course,  if  there  is  anything  in  the  subse- 
quent divisions  which  not  only  defines  the  persons,  but  alters  the 
ordinary  sense  of  the  words  "  an  estate  in  possession, "  it  must 
have  effect  given  to  it 
Division  6  of  sub-sect  1  is,  passing  over  the  words  which  do 

not  apply  to  the  present  case,  as  follows :  "  A  tenant  for 
[*430]  his  own  •or  any  other  life  .  .  .  whose  estate  ...  is 

subject  to  a  trust  for  accumulation  of  income  for  payment 
of  debts  or  other  purpose ; '  and  it  is  said  on  behalf  of  the  appel- 
lant that  these  last  words  prevent  the  di£Gculty  arising  in  the 
present  case  which  Mr.  Justice  Ghitty  has  held  to  be  fatal  to 
the  application.  Is  that  so  ?  One  must  first  look  to  see  what  has 
already  been  decided  as  regards  tenants  for  life  under  this  Act 
To  my  mind  sub-sect  7  of  sect  2  very  much  shows  what  the  line 
is  on  which  the  Courts  have  gone.  That  sub-section  provides  that 
^  a  person  being  tenant  for  life  within  the  foregoing  definitions 
shall  be  deemed  to  be  such  notwithstanding  that,  under  the 
settlement  or  otherwise,  the  settled  land,  or  his  estate  or  interest 
tliorein,  is  encumbered  or  charged  in  any  manner  or  to  any  ex- 
tent "  Mere  charges  existing  **  under  the  settlement  or  other- 
wiNo  "  may  not  prevent  a  man  who  is  tenant  for  life  imder  the 
iMjttlcjmont  from  being  tenant  for  life  in  possession.  Why  ?  Be- 
mnm  a  tonant  for  life  whose  estate  is  in  immediate  possession 
always  has  an  interest  where  there  are  only  charges  either  on  his 
llfo  oNtatii,  or  on  the  property  in  which  he  has  a  life  interest  He 
hnn  th«  ofjuity  of  redemption,  a  present  immediate  right  to  pay  off 
i)ulm^  charj(<m  and  then  claim  the  possession  of  the  estate  —  the 
nirif^  and  jjroHtM  of  the  estate.  The  Court  does  not  go  into  the 
<ju<»«Mon  whcth(jr  in  fact  the  income  of  the  estate  is  sufficient  to 
fiff»vl(lii  for  (shar({OH  upon  it  He  has  an  interest  for  life  and  a 
jrf/mMnt  InUiruwt  which  enables  him,  if  he  pays  off  those  charges, 
Ui  havM  \uimm\m  of  the  estate,  and  without  doing  that,  he  has  a 
f\nU  Ui  havn  Niuth  income,  if  any,  as  may  arise  from  the  estate 
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after  providing  for  the  charges ;  and  he  has  an  estate  and  interest^ 
and  that  he  has  in  possession. 

But  is  that  the  case  here  ? 

Now  in  the  first  place  what  is  charged  here  must  necessarily 
appropriate  for  twenty  years  the  entire  rents  and  profits  of  this 
estate.  So  that  here  the  person  claiming  to  be  tenant  for  life  in 
possession,  or  to  exercise  the  powers  of  a  tenant  for  life  in  posses- 
sion, can  have  no  right  during  that  period  to  put  himself  in  pos- 
session of  the  estate,  or  to  claim  any  part  of  the  rents  and  profits 
of  the  estate,  however  large  they  may  be.  But  then  is  that  cov- 
ered by  these  words  "  whose  estate  ...  is  subject  to  a 
*  trust  for  accumulation  of  income  for  payment  of  debts  or  [•  431] 
other  purpose  ?  "  It  is  said  that  that  meets  the  di£Gculty, 
and  that  without  that  he  could  not  exercise  the  powers  of  a  tenant 
for  life.  Now  we  must  look  at  the  words  "  is  subject  to  a  trust 
for  accumulation."  In  my  opinion  in  order  to  bring  himself 
within  that,  he  must  show  that  he  has  an  immediate  estate  —  a 
present  estate  for  life,  but  that  present  estate  is  only  subject  to  a 
trust  for  accumulation.  That  is  a  very  different  thing  from  there 
being  a  disposition  of  the  entire  rent  for  a  given  period,  and  a 
postponement  until  the  expiration  of  that  period  of  any  interest 
whatever  in  the  tenant  for  life.  Here,  treating  him  in  popular 
language  as  future  tenant  for  life,  what  could  he  do  during  twenty 
years.  He  could  not  say,  "  Hand  over  the  rents  to  me,  and  I  will 
provide  for  the  direction  to  accumulate. '  No ;  there  is  a  direc- 
tion to  take  all  the  rents,  and  apply  them  for  a  particular  purpose 
during  twenty  years.  His  interest,  therefore,  is  not  to  arise  till 
after  the  twenty  years,  and  he  has  no  right  whatever  to  interfere 
with  the  present  income  or  rent  of  the  land.  It  is  said  by  Mr. 
Cookson  that  there  must  be  an  equitable  tenant  for  life  of  the 
freeholds.  He  produced  no  authority  in  support  of  that  proposi- 
tion ;  and  here  the  legal  estate  is  vested  in  trustees  with  a  trust 
which  exhausts  the  whole  of  the  beneficial  interest  during  twenty 
years.  Those  trustees  have  the  legal  estate  in  them,  subject  to 
certain  duties  as  to  the  rents  which  shall  arise  from  the  property, 
and  the  tenant  for  life  has,  during  that  period,  no  interest  what- 
ever—  no  estate  whatever.  He  can,  it  is  true,  come  to  a  Court 
of  equity,  if  the  trustees  are  misapplying  the  estate,  or  dealing 
with  it  in  such  a  way  as  to  prevent  its  coming  to  him,  and  say, 
"  I  have  an  interest  in  this,  though  it  is  a  future  interest,  and  as 
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interested  in  the  accmnnlations  I  ha^e  a  nght  to  oome  to  the 
Court  to  compel  the  trustees  to  do  their  dalj.*  But  that  does 
not  make  his  estate  or  interest  in  the  land  an  estate  or  interest 
in  possession;  although  it  may  gixe  him  a  right  to  come  to  the 
Comt  and  ask  the  Coort  to  see  that  the  trastees,  who  have  the 
entirety  of  the  estate  donng  twenty  years,  do  their  duty.  In 
my  opinion  this  case,  where  the  trasts  mnst  exhanst  all  the 
beneficial  income  of  the  land  during  the  next  twenty  years, 
is  not  within  the  6th  division  of  sob-section  1  of  tJie  58th 

section. 
[*  432]  *  Then  the  authorities  cited  have  not,  in  any  way,  sup- 
ported the  contention  erf  Mr.  Cookson.  In  re  Janes,  26 
Ch.  D.  736,  744,  was  a  case  where  the  income  of  the  tenant  for 
life  was,  in  foct^  eitirely  exhausted  by  the  previous  chaiges  under 
the  settlement  There  it  was  held  that  you  must  not  look  to  see 
what  the  actual  amount  of  the  income  is,  but  you  must  look  at 
the  settlement;  and  in  that  case,  the  settlement^  although  it  im- 
posed chaiges  on  the  estate  previous  to  the  tenancy  for  life,  did 
give  an  immediate  estate  for  life  to  Colonel  Grey,  whose  interest 
was  then  in  possession,  and  who  was  entitled,  subject  to  the  trusts 
of  the  term  to  secure  the  chaiges,  to  the  income  should  there  be 
any.  /»  rt  CliUuroe  B$taU,  31  Ch.  D.  135,  was  really  the  same 
thing»  and  the  principle  of  Sir  James  Haknsn's  judgment  is  to 
be  found  at  page  140..  He  quotes  first  of  all  from  Lord  Justice 
Likdley's  judgment.  In  tt  Jones:  "  When  we  look  further  into 
the  Act  it  seems  obvious  that  a  tenn  of  yeais,  whatever  its  length 
bo,  when  it  is  merely  a  security  for  chaiges,  is  not  such  an  inter- 
est as  prevents  the  person  entitled  to  the  income  subject  to  that 
charge,  from  being  in  possession,  vrithin  the  meaning  of  sect  58.  * 
Thou  Sir  Jamrs  Hankkn  says:  *  That  is  precisely  the  position  of 
Lonl  Houry  Scott,  he  is  tenant  for  life,  subject  to  the  chaiges, 
Aiul  subject  to  tlw  term  — the  term  being  merely  security  for  the 
olmrKt^s.  Nothing  stands  in  the  way  of  his  receipt  of  the  rents 
Aiul  profits  but  tlie  chaiges,  which  he  might  at  any  time  redeem, 
nml  thowfons  on  the  authority  of  that  case,  his  interest,  though 
Huhjtu^t  to  thiw  ohargos,  is  in  possession  within  the  meaning  of 
m>U  fu^/  Thrtt»  I  thiuk»  is  the  principle  of  the  decision  of  In 
9H^  rtitho\^  KsMt,  and  it  was  the  principle  of  the  decision  in  In 
♦V  Jonr*.  In  luy  opiniou  it  cannot  be  said  here  that  this  is  an 
0Mt4to  i»r  iuUuvHt  in  possession,  subject  only  to  certain  trusts  for 
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accumulation.  It  is  an  estate  or  interest,  not  in  possession,  but 
in  ftUuro,  in  remainder,  only  to  arise  and  to  exist  in  possession 
when  the  term  of  twenty  years  has  expired. 

Sir  James  Hannbn  : — 

I  am  of  the  same  opinion,  and  I  concur  in  all  the  Lord  Justice 
has  said 

•Fry,  L.  J.:—  [•433] 

I  entirely  agree  in  the  judgment  which  has  been  deliv- 
ered, and  I  will  only  make  this  one  observation.  It  has  been 
pressed  on  us  that  the  conclusion  to  which  we  have  arrived  vio- 
lates the  policy  of  the  Act  That  argument  is  not  tenable.  The 
58th  section  defines  the  persons  who  are  to  have  the  powers  of 
tenants  for  life.  The  policy  of  those  words  is  obvious.  It  is 
not  intended  to  clothe  persons  whose  estates  are  not  in  possession 
with  the  ample  powers  vested  in  persons  whose  estates  are  in 
possession. 

Cotton,  L.  J. : — 

The  remaindermen  who  appeared  to  support  the  appellant's  case 
cannot  be  allowed  their  costs,  they  have  had  one  decision  already 
at  the  expense  of  the  estate ;  but  the  appellant  must  pay  the  costs 
of  the  respondents,  and  also  of  the  trustees. 

^  ENGLISH  NOTES. 

In  the  case  of  In  re  Morgan's  Settled  Estate  (North,  J.,  1883),  24 
Ch.  D.  114,  63  L.  J.  Ch.  85,  48  L.  T.  964,  31  W.  R  948,  a  testator 
had,  by  his  will,  devised  real  estate  to  trustees,  upon  trust  to  pay  the 
rents  to  his  wife  (who  was  one  of  the  trustees)  for  the  maintenance  and 
education  of  his  son  J.  until  he  should  attain  twenty-one,  and  upon  his 
attaining  that  age,  upon  trust  for  the  son  J.  absolutely ;  but  if  he  should 
die  under  twenty-one,  without  leaving  issue,  then  upon  trust  to  permit 
his  (testator's)  wife  to  receive  the  rents  and  income  for  her  own  benefit 
during  widowhood,  and  from  and  after  her  death  or  second  marriage, 
upon  trust  for  grandchildren.  It  was  held  that  the  infant  was  a  per- 
son having  the  powers  of  a  tenant  for  life  under  sect.  58,  sub-sect.  1 
(ii.),  of  the  Settled  Land  Act,  1882. 

In  the  case  of  In  re  Woodhouse,  1898,  1  Ir,  B.  69,  the  testator  had 
devised  portions  of  his  estate  to  trustees  upon  trust  to  pay  out  of  the 
rents,  a  proportion  of  certain  annuities  and  interest  on  legacies,  and 
to  accumulate  the  residue  for  the  payment  of  certain  debts  and  the 
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W|t(^ole8,  and  subject  to  these  trasts  for  J.  for  life,  remainder  to  J.'s 
mum  in  tail  male,  remainder  to  C.  for  life,  etc.  J.  died  unmarried, 
C^  went  into  possession.  The  debts  still  remaining  unpaid,  applica- 
tion was  made  for  an  order  authorising  G.  to  raise  money  under  sect. 
11  of  the  Settled  Land  Act,  1890  (53  &  54  Vict.  c.  69),  for  the  purpose 
of  discharging  encumbrances.  It  was  held  that,  notwithstanding  the 
trust  for  accumulation,  C.  was  ^'beneficially  entitled  to  possession," 
and  entitled  to  exercise  the  powers  of  a  tenant  for  life  under  the 
Settled  Land  Act,  1882,  sect.  58. 

And  where  land  was  limited  to  trustees  of  a  marriage  settlement  to 
the  use  of  the  trustees  for  twenty-one  years,  and  subject  thereto  to  the 
use  of  the  husband  for  life,  and  the  trusts  of  the  term  were  to  manage 
the  property,  pay  annuities,  and  accumulate  the  residue,  such  accumula- 
tions to  be  capital  moneys  under  the  Settled  Land  Act,  it  was  held  by 
Kekbwich,  J.,  that  the  husband  was  a  person  having  the  powers  of  a 
tenant  for  life  under  the  Settled  Land  Act,  1882,  sect.  58.  In  re 
MaHyn^  Coode  v.  Martyn  (1900),  69  L.  J.  Ch.  733. 

On  the  definition  of  <' tenant  for  life,"  and  persons  having  the  pow- 
ers of  a  tenant  for  life  under  the  Settled  Land  Acts,  see  also  the  topic 
'*  Settled  Land  Acts,"  No.  1,  and  notes  24  R.  C.  42  e*  segr. 
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[And  iM  No.  9  of  '*  Dxulpxdation/'  and  notes  9  R.  C.  4S^et  se^.] 

No.  1.  —  HOWE  r.  EARL  OF  DARTMOUTH. 

HOWE  V.  COUNTESS  OF  AYLESBURY. 
(1802.) 

No.  2.  —  PICKERING  v.  PICKERING. 
(1839.) 

RULE, 

Whkuk  pornonal  property  ivS  given  by  a  testator  en  wwwse, 
by  a  n<*«^^ral  dnHnrlption,  to  bo  enjoyed  by  persons  in  suo- 
cosHion,  it  nmHt,  an  a  gonoral  rule,  be  converted  into  a  fund 
produoiug  a  ponuanntit  inootno  which  can  be  so  enjoyed. 


i 
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But  if  an  intention  appears  that  the  property,  or  what  is 
left  of  it,  is  to  be  enjoyed  in  specie,  that  intention  will  re- 
ceive effect. 

Howe  Y.  Earl  of  Dartmonfh. 
Howe  Y.  Conntesi  of  Ayletbnry. 

7  Veaej,  137-152  (6  B.  R.  96). 
Tenant  for  Life  and  Remainderman.  —  Investment  of  Personalty. 

General  rale,  that  where  personal  property  is  bequeathed  for  life  with  [137] 
remainders  over,  and  not  specifically,  it  is  to  be  converted  into  the  3-per 
cents,  subject  in  the  case  of  a  real  security  to  an  inquiry,  whether  it  will  be  for 
the  benefit  of  all  parties;  and  the  tenant  for  life  is  entiUed  only  upon  that  prin- 
ciple. 

William,  Earl  of  Strafford,  by  his  will,  dated  the  25th  of  Octo- 
ber, 1774,  gave  to  his  wife  Anne,  Countess  of  Strafford,  all  his 
personal  estate  whatsoever  (except  the  furniture  of  Wentworth 
Castle)  for  her  life,  subject  to  the  following  out-payments  and 
l^acies.  He  also  left  to  her  all  his  houses,  gardens,  parks,  and 
woods,  and  all  his  landed  estates  for  her  life ;  and  afterwards  all 
his  personal  and  landed  estates  to  his  eldest  sister  Lady  Anne 
Conolly,  for  her  life ;  and  then  to  the  eldest  son  of  George  Byng, 
Esquire ;  and  afterwards  to  his  second,  third,  or  any  later  sons  he 
may  have  by  the  testator's  niece  Mrs.  Byng ;  and  then  to  the  eld- 
est son  and  other  sons  successively  of  the  Earl  of  Buckingham  by 
his  niece  Caroline :  but  all  of  them  to  be  subject  to  the  following 
out-payments  and  legacies.  He  left  his  wife  the  sum  of  £15,000, 
to  dispose  of  forever  as  she  pleases,  and  the  value  of  £500  in  fur- 
niture in  Wentworth  Castle,  of  whatever  sort  she  chooses ;  else  the 
whole  furniture  to  be  hers,  if  she  meets  with  any  diffi- 
culty in  *  this  disposition.  He  gave  several  legacies  and  [*  138] 
annuities;  and  declared,  he  would  have  all  his  debts 
paid;  and  gave  all  his  servants  a  year's  wages. 

The  testator  died  on  the  10th  of  March,  1791.  Anne,  Countess 
of  Strafford,  died  in  his  life,  on  the  9th  of  February,  1785.  Lady 
Anne  Conolly  filed  a  bill  for  an  account  of  the  personal  estate,  &c. 
By  a  decree,  made  at  the  Bolls  on  the  17th  of  May,  1793,  the 
usual  accounts  were  directed ;  and  it  was  declared,  that  the  plain- 
tiff would  be  entitled  to  the  interest  of  the  clear  residue  of  the 
testator's  personal  estate  during  her  life;  and  an  inquiry  was 
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directed,  who  were  the  next  of  kin  of  the  testator  at  the  time  of 
his  death. 

The  Master's  report,  dated  the  7th  of  March,  1796,  stated  the 
account  of  the  personal  e^te ;  part  of  which  consisted  of  the  fol- 
lowing stocks  and  annuities,  standing  in  the  testator's  name  at  his 
death :  — 

£4320  Bank  Stock;  £9572  per  annum  Long  Annuities;  £750 
per  annum  Short  Annuities. 

Under  orders  made  in  the  cause  the  sums  of  £15,000  and  £4000 
had  been  paid  in  by  the  executors,  and  laid  out  in  3  per  cent  Con- 
solidated Bank  Annuities. 

By  a  decretal  order,  made  on  the  7th  of  May,  1796,  the  balance 
of  the  personal  estate  in  the  hands  of  the  executors,  and  of  the 
interest,  &c. ,  was  ordered  to  be  paid  into  the  bank ;  and  that  the 
executors  should  transfer  the  £4320  Bank  Stock,  the  £9572  per 
annum  Long  Annuities,  and  £750  per  annum  Short  Annuities,  to 
the  Accountant  General,  in  trust  in  the  cause;  and  that 
[  *139]  the  said  funds,  when  so  transferred,  should  be  sold  *  with 
his  privity;  and  that  the  money  to  arise  by  such  sale 
should  be  laid  out  in  the  purchase  of  3  per  cent  annuities,  in  trust 
in  the  cause,  subject  to  farther  order ;  and  that  the  master  should 
appropriate  a  sufficient  part  of  the  said  Bank  Annuities,  when  pur- 
chased, to  answer  the  growing  payments  of  the  several  annuities ; 
and  that  as  any  of  the  annuitants  should  die,  the  funds  appropri- 
ated respectively,  should  fall  into  the  general  residue,  with  lib- 
erty to  apply,  and  it  was  ordered,  that  the  interest  of  the  residue 
of  the  said  bank  annuities  after  such  appropriation,  and  also  the 
interest  and  dividends  of  the  said  £4320  Bank  Stock,  should  be 
paid  to  the  plaintiff  Lady  Anne  ConoUy  for  her  life ;  and  on  her 
death  any  person  or  persons  entitled  thereto  were  to  be  at  liberty 
to  apply ;  and  after  providing  for  the  costs  out  of  the  balance  of 
the  personal  estate,  and  for  the  arrears  of  the  annuities  out  of  the 
sum  of  £2067  68.  Id,  the  balance  of  the  interest  and  dividends 
received  by  the  executors,  and  ordered  to  be  paid  into  the  Bank, 
it  was  ordered,  that  the  remainder  should  be  paid  to  Lady'Anne 
ConoUy;  and  also,  that  £1846  98.  Id.  cash  in  the  Bank,  which 
had  arisen  from  interest  of  the  funds,  in  which  part  of  the  testa- 
tor*s  personal  estate  had  been  invested,  should  be  also  paid  to  her; 
and  that  the  dividends  of  £24,619  4t8.  lOd.  3  per  cent  Bank  An- 
nuities, in  which  the  sums  received  by  the  executors  from  the 
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personal  estate  had  been  invested,  should  from  time  to  time  be 
paid  to  her  dnring  her  life ;  and  on  her  death  any  persons  claim- 
ing to  be  entitled  were  to  be  at  liberty  to  apply;  and  it  was 
ordered,  that  the  executors  should  get  in  the  outstanding  personal 
estate;  and  that  so  much  thereof  as  should  consist  of  interest, 
should  be  paid  to  Lady  Anne  ConoUy ;  and  so  much  as  consisted 
of  principal  should  be  paid  into  the  Bank,  subject  to  farther 
order. 

*  The  Master's  farther  report,  dated  the  10th  of  Decem-  [*  140] 
ber,  1796,  stated,  that  the  Bank  Stock  and  the  Long  and 
Short  Annuities  had  been  sold,  and  the  produce  laid  out  in  3  per 
cent  annuitie& 

Upon*  the  death  of  the  plaiintiflf.  Lady  Anne  ConoUy,  the  suit 
was  revived  by  her  executors;  and  the  cause  coming  on  before 
Lord  Alvanlby,  then  Master  of  the  Rolls,  for  farther  directions 
on  the  subsequent  report,  it  was  insisted  on  the  part  of  Mr.  Byng, 
that  Lady  Anne  ConoUy  had  received  for  interest  and  dividends, 
accrued  on  the  Bank  Stock,  and  the  Long  and  Short  Annuities,  and 
the  produce  thereof  laid  out  in  Bank  3  per  cent  annuities,  large 
sums  more  than  she  was  entitled  to,  if  those  funds  had  been  sold, 
as  they  ought  to  have  been,  immediately  after  the  testator's  de- 
cease, and  tiie  produce  invested  in  a  permanent  fund,  viz. ,  the  3  per 
cent  Consolidated  Bank  Annuities.  The  Masteb  of  the  Bolls 
directed  inquiries  with  reference  to  that  question  betweeivthe  exe- 
cutors of  Lady  Anne  ConoUy  and  Mr.  Byng  and  the  other  parties 
interested  in  the  residue  of  the  personal  estate;  with  liberty  to 
present  a  petition  to  rehear  the  Order  of  1796,  as  to  the  payments 
thereby  directed  to  be  made  to  Lady  Anne  ConoUy. 

The  rehearing  was  argued  before  Lord  Eosslyn,  but  no  judg- 
ment was  given. 

Mr.  Mansfield,  Mr.  Lloyd,  Mr.  W.  Agar,  Mr.  Wingfield,  Mr. 
Sergeant  Palmer,  Mr.  Bell,  and  Mr.  Eichards,  for  different  parties, 
in  support  of  the  petition  of  rehearing:  — 

The  tenant  for  life  of  such  funds  as  Bank  Annuities,  carry- 
ing a  higher  interest,  and  Long  and  Short  Annuities, 
*  wearing  out  rapidly,  are  not  entitled  to  the  enjoyment  [*  141] 
of  them  in  specie;  but  there  is  a  standing  rule  of  the 
Court  for  the  benefit  of  all  parties  interested,  that  those  funds 
shall  be  laid  out  in  the  more  equal  fund,  the  3  per  cents.  No 
party  ought  to  suffer  by  the  circumstance,  that  what  ought  to 
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have  been  done,  and  what  the  Court  would  have  directed  to  be 
done,  immediately  on  the  testator's  death,  was  not  done.  The 
state  of  this  question  is,  that  the  late  Lord  Chancellob  went  out 
of  office  without  having  delivered  any  opinion  upon  the  point; 
and  Lord  Alvanley  thought,  he  could  not  decide  against  the  order 
of  the  Lord  Chancellob,  supposing  his  Lordship  to  have  been  of 
opinion,  that  there  was  something  particular  in  this  will,  upon 
the  distinction  between  the  gift  of  a  general  residue  for  life,  with 
remainder  over,  and  a  specific  bequest  of  this  sort  of  property ;  in 
which  case  it  could  not  be  sold,  and  the  dividends  follow  of  course 
from  the  death  of  the  testator ;  even  the  rule,  that  takes  place  in 
general  legacies,  postponing  the  payment  of  interest  to  the  end  of 
a  year  from  the  death,  not  attaching  upon  it  But  there  is  noth- 
ing specific  in  this  will.  This  is  a  mere  gift  of  the  residue  of  the 
personal  estate  for  life,  subject  to  the  payment  of  debts,  legacies, 
and  annuities.  Under  every  such  will  the  Court  has  always  sold 
tliis  sort  of  property ;  if  there  was  any  wearing  out  fund,  not  spe- 
cifically given,  or  any  fund,  as  to  which  the  tenant  for  life  had  an 
advantage  over  those  in  remainder,  Oibsan  v.  Bott,  7  Yes.  89  (6 

R  R  87).  .  .  . 
[143]      Mr.  Komilly  and  Mr.  Trower,  for  the  executors  of  Lady 
Anne  Conolly,  in  support  of  the  decree :  — . 

The  first  question  is,  whether  Lady  Anne  Conolly  was 
[*  144]  entitled  to  the  annual  produce  of  the  personal  estate  *  at 
the  death  of  the  testator;  if  not,  the  next  consideration  is, 
whether,  the  executors  having  paid  it  to  her,  and  particularly  the 
dividends  of  the  bank  stock,  those  payments  ought  to  be  called 
back. 

The  personal  estate  is  given  to  her  for  life  specifically.  As 
this  disposition  is  expressed,  it  is  the  same  as  if  the  testator  had 
enumerated  the  particular  articles,  of  which  the  personal  estate 
consisted.  He  has  not  given  his  personal  estate  to  his  executors, 
in  trust  to  sell,  &c. ,  and  that  what  remains  shall  be  given  to  those 
persons ;  but  he  has  given  the  personal  estate  to  them  specifically, 

as  he  has  given  the  land.  .  .  . 
[145]  The  second  question  is  of  considerable  novelty,  as  to 
what  is  to  be  done  with  the  dividends  received,  particularly 
ujx^n  the  Bank  Stivk.  \Yith  reference  to  the  Bank  Stock,  as  dis- 
tiuguis^hed  frvnu  the  annuities^  no  case  has  established,  that  the 
ex^nitor  had  done  wrv>n^  by  jviiying  to  the  tenant  for  life  the  in- 
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terest  of  some  permanent  fund,  though  producing  more  than  if  the 
property  was  vested  in  the  3  per  cents ;  and  to  make  this  party 
account  for  what  she  has  received  that  proposition  must  be  made 
out.  This  must  have  often  occurred.  A  considerable  part  of  the 
property  might  have  been  out  upon  securities  at  5  per  cent  If 
the  tenant  for  life»  to  whom  the  interest  was  paid  by  the  executor, 
died  insolvent,  would  that  be  a  devastavit  f  No  such  decree  was 
ever  made.  Upon  that  hypothesis  it  would  be  necessary  for  the  ex- 
ecutor immediately  to  call  in  all  the  securities,  Bank  Stock,  India 
Stock,  mortgages,  &c. ,  and  to  invest  the  whole  in  the  3  per  cents. 

•The  Lord  Chancellor  desired  the  counsel  in  reply  not  [*  146] 
to  trouble  himself  upon  the  point,  whether  the  bequest 
was  specific,  and  to  advert  to  the  bank  stock. 

Mr.  Mansfield,  in  reply.  —  In  this  respect  there  is  no  difference 
between  the  Bank  Stock  and  the  Annuitie&  The  price  is  perfectly 
accidental,  and  is  never  considered.  The  Court  says,  1st,  Bank 
Stock  is  the  stock  of  a  trading  company,  not  a  Government  fund, 
secured  by  the  Legislature.  The  former  also  produces  a  high 
dividend,  and  is  therefore  more  liable  to  fluctuation  and  uncer- 
tainty. For  these  reasons  this  Court  never  suffers  those  fimds  to 
remain;  which  is  considered  hazardous  and  to  a  certain  extent 
wasteful  .  .  . 

Lord  Chancellor  (Lord  Eldon)  :  —  [147] 

No  question  arises  upon  this  will,  except,  whether  this  is 
a  specific  bequest  of  such  personal  estate  as  was  the  testator's  at 
the  time  of  his  deatL  Lord  Bossltn  is  represented  to  have  had 
considerable  doubt,  whether  it  was  not  specific;  and  if  it  is,  I 
agree,  not  only  Lady  Anne  ConoUy  up  to  the  date  of  the  decree, 
but  afterwards,  and  Mr.  Byng  and  the  other  persons  in  remainder, 
must  take  the  specific  produce  of  what  is  specifically  given.  But 
if  it  is  so  to  be  considered,  the  decree  is  not  correct ;  considering 
the  bequest  specific  to  the  date  of  that  decree,  and  no  longer.  It 
is  wrong  therefore  in  any  way. 

Upon  the  question,  whether  this  is  specific,  it  must  be  either 
upon  the  words  describing  the  personal  estate,  or  upon  the  con- 
struction of  those  words,  coupled  with  the  devise  of  all  his  landed 
estates.  With  respect  to  the  latter,  every  devise  of  land,  whether 
in  particular  or  general  terms,  must  of  necessity  be  specific  from 
this  circumstance ;  that  a  man  can  devise  only  what  he  has  at  the 
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time  of  devisiDg.  Upon  that  ground  in  a  case  at  the  Cockpit  it 
was  held,  that  a  residuary  devisee  of  land  is  as  much  a  specific 
devisee  as  a  particular  devisee  is.  But  it  is  quite  different  as  to 
personal  estate.  The  question  must  be,  did  he  mean  to  dispose  of 
what  he  had  at  the  date  of  the  will,  or  of  that  which  he  should 
have  at  his  death  ?  If  he  meant  the  former,  then  every  part  of 
that  identical  personal  estate,  which  is  disposed  of  between  the 
date  of  the  will  and  the  death,  is  a  legacy  adeemed ;  pro  tanto  it 
is  gone.  It  the  question  is,  whether  those  subjects,  to  be  acquired 
between  tlie  date  of  his  will  and  his  death,  should  pass,  I  cannot 

say  he  did  mean  that  If  not,  it  can  only  be  specific 
[*  148]  *  thus :  that  the  persons  to  take  the  personal  estate  he 

sliould  have  at  his  death  in  different  interests  should 
enjoy  it  as  he  left  it  Not  one  word  of  this  will  goes  to  that 
It  is  given  as  all  his  personal  estate,  and  the  mode,  in  which  he 
says  it  is  to  be  enjoyed,  is  to  one  for  life,  and  to  the  others  after- 
wartls.  Then  the  Court  says,  it  is  to  be  constnied  as  to  the  perish- 
able ^Murt  90  that  one  shall  take  for  life,  and  the  others  afterwards ; 
and  uule^^  the  testator  directs  the  mode  so  that  it  is  to  continue, 
a»  it  was«  the  Court  understands,  that  it  shall  be  put  in  such  a 
»tntt\  that  the  others  may  enjoy  it  after  the  decease  of  the  first ; 
liuui  tlvo  thii\g  i$  quite  equal*  for  it  might  consist  of  a  vast  number 
\^  )HirtioukT$ ;  fixr  in$tiince>  a  personal  annuity,  not  to  commence 
in  ^ujovmeut  till  the  e:x juration  of  twenty  years  from  the  death  of 
the  t^^trttor.  )>«iy;iible  up^.^u  a  conungency.  perhaps^  If  in  this 
e«^\  it  i*  i\iuilubU\  that  Loi*,g  or  Short  Annuities  should  be  sold, 
t\\  give  evx>ry  one  an  e\\ual  chj^nce.  the  Court  acts  equally  in  the 
\^^hT  ca.^ :  t\>r  thoj^e  ftituie  interesjts  are  ft.^r  the  sake  of  the  tenant 
iVr  UtV  tv^  W  wuwTtevl  into  a  presses:;  interest :  Wing  sold  imme- 
vliAtcvY,  iu  v^nler  u^  vieM  a:x  iuxiuevlu^f  in^fiest  to  the  tenant  for 
litV  A*  iu  tht^  vnie  v^*:^^  iha:.  in  which  the  tenant  for  life  has 
txv  i:^\At  att  iu^ rv:<^  i:i  uu l:evi  :.r  :b!e  turned:  of  the  rest>  in  the 
o;^,^r  :i.s^5x  sst'  wh:cb>^  if  i:  te:v.ji::>evt  im  sff*:^.  he  might  never 
rwv^xe  *u>:hxr^x   U  b^v^a:  i:x:  *nc  be  bjss  iaimediaaely  the 

A^  :o  :>.^  jiiv;;^:u*^  >r'"v0^l  t:^.vi::  :>.::?  if??^Are.  tiie  tecan:  for  life, 
,:  ^•,;;:^\*  :o  :>..*  >*>.C.^v  w-^^j:;''..!  V  rr;vi:rlT  riiyir^  oct  of  the 
ib::C'^'<^^  vr,^xv^Y  :>.>  i:^v.v.'.::.^  Fu:  i:  w^^c.i  bi?  £reas  i:iju:stice 
Ts^  :>.>j»e^  rjr  rev,\*:v.,i^  ::  :Iv^  ,^vy*:x!.  j^vj;;?  w«re  raid  oa:  of  that 
:1^,'  vr,w*er*:v    ^'^u>  i,>jiv  :t»:c  sxaj>£5t»  of  rerish- 
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able  interests,  and  were  not  to  be  thrown  in  proportion 

upon  the  perishable  *  part     The  ordinary  rule  of  appor-  [*  149] 

tioning  requires,  that  in  some  degree  a  provision  should 

be  made  .out  of  those,  the  Short  Annuities,  if  they  remain,  and 

not  out  of  the  3  per  cents  only. 

The  cases  alluded  to,  where  personal  estate  has  been  taken  to  be 
specifically  given,  do  not  apply.  First,  where  a  residuary  legatee 
takes  it  as  a  specific  gift,  not  subject  to  debts,  the  inference,  that 
he  is  to  take  that  personal  estate,  is  not  made  in  general  cases 
upon  the  bequest  of  all  the  testator's  personal  estate,  but  upon  the 
effect  of  that,  connected  with  what  arises  out  of  other  parts  of 
the  will,  with  regard  to  the  intention  to  fix  upon  other  funds 
charges  that  would  primarily  fall  upon  that  fund ;  and  that  must 
be  made  out,  not  by  conjectures,  but  by  declaration  plain,  or 
manifest  intention.  That  is  the  principle,  upon  which  it  is 
agreed  these  cases  are  to  be  construed;  and  the  intention  has 
never  been  considered  manifest  merely  from  a  disposition  of  the 
personal  estate  in  the  same  clause  with  land;  which  must  be 
taken  to  be  specifically  given.  But  those  cases  do  not  go  the 
length,  that,  if  the  enjoyment  is  portioned  out  in  life  interests, 
with  remainders  over,  it  is  specific.  I  am  clearly  of  opinion, 
therefore,  that  this  is  not  a  case,  in  which  the  personal  estate  is 
in  this  sense  specifically  given,  with  a  direction,  that  it  shall 
remain  specifically  such  as  it  was  at  the  testator's  death ;  and  the 
purposes,  for  which  it  is  given,  are  those,  for  which  it  is  admitted 
there  is  a  general  rule,  that  these  perishable  funds  are  to  be  con- 
verted in  such  a  way  as  to  produce  capital,  bearing  interest 

I  was  astonished,  when  that  was  doubted,  from  general  re- 
collection. I  had  considered  the  practice  to  be,  that 
•  the  first  moment  the  observation  of  the  Court  was  drawn  [*  150] 
to  the  fact,  the  Court  would  not  permit  property  to  be  laid 
out  or  to  remain  upon  such  funds  under  a  direction  to  lay  it  out 
in  Government  securities ;  but  would  immediately  order  it  to  be 
converted  into  that,  which  the  Court  deems  for  the  execution  of 
trusts  a  Government  security.  I  pass  over  what  has  been  said  as 
to  real  securities,  for  there  is  a  great  difference  between  real 
securities,  or  Bank  Stock,  for  instance,  and  Government  securities. 
Bank  stock  is  as  safe,  I  trust  and  believe,  as  any  Government 
security;  but  it  is  not  Government  security,  and  therefore  this 
Court  does  not  lay  out,  or  leave,  the  property  in  Bank  Stock ;  and 


36  nsAXT  n»  ute  asb 


what  tlie  Ccwit  will  decree  it  expects  from  trastees  and  executors. 
I  will  noC  sute:,  what  the  Court  would  do,  where  execaton  had 
HOC  made  dMae  ecnwemoDB,  That  depends  iqwrn  manj  ciicum- 
ftODoesL  But  I  abide  bj  Lord  Ksxros's  ink  in  the  case  of  Mr. 
Cbampko,  an  execotoi;  before  which  time  it  was  doubted,  whether 
an  exeentcr  could  lay  out  the  property  in  the  3  per  centsL  Lord 
ILesjos,  who  was  a  repodtoiy  of  Taluable  knowledge,  produced  a 
didum  of  Lovd  KoKTHDiGTOsr,  that  the  Court  would  protect  an 
executor  in  doing  what  it  would  order  him  to  da  The  Court  in 
this  case  would  order  him  to  do  that  It  is  not  so  in  the  case  of 
a  mortgage.  The  Court  would  not  permit  a  real  securily  to  be 
called  in  without  an  inquiry,  whether  it  would  be  for  the  benefit 
of  every  person,  and  it  is  accident,  that  some  part  of  the  assets 
wiU  produce  more  interest  than  a  genuine  trust  securily.  In  some 
instances  there  is  little  doubts  it  may  be  not  aslj  for  the  benefit 
of  the  tenant  for  life  but  for  the  substantial  interest  of  the  re- 
mainderman that  the  property  should  not  be  shifted  from  a  good 
real  securily. 

The  question  then  is,  whether  the  Court  will  change  the 
[*  151]  fund,  not  as  between  the  remainderman  and  the  *  execu- 
tor, but  in  a  question  between  the  tenant  for  life  and  the 
remainderman;  and  the  question  with  the  executor  cannot  well 
arise,  so  as  to  be  acted  upon,  till  a  failure  by  the  tenant  for  life, 
or  those,  who  represent  him;  for  the  justice  of  the  case,  if  the 
tenant  for  life  has  received  so  much,  would  be,  that  he  should 
bring  it  back  in  case  of  the  executor,  who  paid  him.  If  the  rule 
is,  that  the  fund  shall  not  remain,  it  is  impossible  to  say,  the 
date  of  the  decree  shall  decide.  I  do  not  like  to  put  it  upon  the 
possibility  of  collusion,  but  that  is  not  to  be  totally  neglected,  for 
it  may  happen,  that  the  executor  himself  may  be  the  tenant  for 
life;  and  then  he  has  an  interest  in  delay.  Of  necessity  there 
must  be  great  delay,  before  there  can  be  a  final  decree  in  a  cause 
of  great  property;  and  it  may  be  very  much  protracted,  where 
there  is  an  interest  However  I  do  not  put  it  upon  that  But, 
if  the  principle  is,  that  the  Court,  when  its  observation  is  thrown 
upon  it,  will  order  the  conversion,  it  ought  to  be  considered  to  all 
practicable  purposes  as  converted,  when  it  could  be  first  converted. 
That  is  the  genuine  inference  from  the  other  principle.  If  the 
Court  has  ever  attended  to  the  difficulties,  often  thrown  before  it, 
with  regard  to  perishable  property  of  other  kinds,  as  leasehold 
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estate,  &c.,  it  never  has  as  to  stock.  Tou  can  learn  the  price, 
at  which  it  might  be  converted  on  any  day;  and  the  moment 
the  Court  was  ordered  by  the  Legislature  to  lay  out  its  funds 
in  stock,  it  necessarily  held,  that  for  this  purpose  stock  must 
always  be  considered  of  the  same  value.  It  is  for  the  benefit 
of  the  creditor,  that  it  should  be  thrown  into  a  lasting  fund, 
and  it  is  equal  to  all  the  parties  interested.  As  to  Bank  Stock, 
the  Court  has  ordered  4  per  cents  and  5  per  cents  to  be  sold  and 
converted  into  3  per  cents,  upon  this  ground ;  that,  how- 
ever likely,  or  not  *that  they  may  be  redeemed,  the  [*152] 
Court  looks  at  them  as  a  fund,  that  is  not  permanent, 
though  it  may  remain  forever;  and  considers,  that  from  that 
quality  there  is  an  advantage  to  the  present  holder,  who  gets 
more  interest,  because  they  are  liable  to  be  redeemed  I  do 
not  know,  whether  the  reasoning  is  as  just  in  practice  as  it  is  in 
theory.  Property  cannot  be  laid  out  by  this  Court  in  Bank  Stock 
in  the  execution  of  a  trust  to  lay  it  out  in  Oovemment  securities, 
for  it  is  not  a  Government  security.  Converting  that,  therefore,  the 
executors  would  have  done  what  this  Court  would  have  ordered ; 
and  that  falls  under  the  same  consideration,  and  the  advantage, 
if  any,  ought  not  to  accrue  to  the  tenant  for  life.  The  account 
therefore  must  go  as  to  that  as  well  as  the  long  and  short  annui- 
ties, from  the  time,  at  which  it  would  have  been  converted,  if 
the  observation  of  the  Court  had  been  drawn  to  the  fact,  that  the 
executors  were  possessed  of  those  funds. 
This  petition  of  rehearing  is  therefore  well  founded. 

Pickering  v.  Pickering. 

4  Myl.  &  Cr.  289^04  (48  R.  R.  104). 

TenaxUfor  Life  and  Renxaijiderman,  —  Wasting  Property.  —  Successive  Enjoy- 

ment»  —  Intention. 

Where  leasehold  or  other  perishable  property  is  included  in  a  gift  of  [289] 
all  the  testator's  estate  and  effects  to  one  person  for  life,  with  remainder 
oyer  after  his  decease,  the  property  is  not  to  be  converted  into  money  at  the 
testator's  death,  if  the  will  contains  indications  of  an  intention  that  the  tenant 
for  life  should  enjoy  the  property  in  its  existing  state. 

Whether  a  devisee  in  remainder  of  leaseholds,  who  is  himself  the  executor 
of  the  testator,  could,  after  having  acquiesced  for  nearly  thirty  years  in  the 
tenant  for  life's  receiving  the  rents,  insist  that,  according  to  the  terms  of  the 
wiU,  the  property  onght  to  have  been  converted  immediately  after  the  testator's 
death,  quare. 
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OeoTge  Andiee  made  his  will,  dated  the  4th  of  December,  1800, 
in  the  following  terms:  — 

"  I  entreat  and  direct  that  my  body  be  opened,  or  some  opera- 
tion performed  thereon,  by  a  surgeon,  to  ascertain  my  death.  I 
direct  that  my  funeral  shall  be  without  mutes,  horses,  and  every 
useless  show  and  expense.  I  give  to  my  dear  wife  Mary  £100  for 
mourning  and  immediate  expenses;  besides  which,  in  lieu  and 
satisfaction  of  and  for  the  provision  made  for  her  previous  to  and 
in  contemplation  of  our  marriage,  and  subject  to  and  after  pay- 
ment of  my  debts,  and  the  sums  of  money  and  legacies  hereinafter 
given,  and  such  annuities  and  insurances  as  I  am  liable  to  pay,  I 
give  and  bequeath  to  my  said  wife  all  the  interest,  rents,  divi« 
dends,  annual  produce  and  profits,  use  and  enjoyment  of  all  my 
estate  and  effects  whatsoever,  real  and  personal,  for  and  during  the 
term  of  her  natural  life.  I  give  to  my  said  wife  all  my  wearing 
apparel  whatsoever,  to  be  disposed  of  at  her  discretion.  I  give 
to  my  brothers.  Dr.  John  Andree  and  Charles  Birkbeck  Anchee, 
twenty  guineas  each,  and  to  their  wives  five  guineas  e^h,  for  a 
ring,  and  to  my  nephew  and  niece  ten  guineas  each,  and 
[*  290]  to  my  son-in-law  Lake  Umfreville  Pickering,  and  *  my 
daughter-in-law  Cordelia  Weld  Pickering,  ten  guineas 
each,  not  releasing  the  said  Lake  Umfreville  Pickering  from  any 
sum  he  doth  or  shall  owe  to  me.  I  give  to  my  said  brother  John 
the  portraits  of  our  late  father  and  mother.  I  give  to  Mr.  Ben- 
jamin Skutt  five  guineas  for  a  ring.  I  give  to  my  son-in-law 
Edward  Bowland  Pickering  one  hundred  guineas  and  all  my  books 
(with  the  exception  after  mentioned),  and  all  my  papers,  except 
title  deeds  and  securities,  and  I  give  to  him  absolutely  all  my 
furniture,  fixtures,  and  things  in  and  about  my  chambers  at  No.  8, 
in  Staple  Inn,  and  I  give  to  him,  his  heirs  and  cussigns,  the  said 
chambers,  with  the  garret,  cellar,  and  appurtenances  to  the  same 
belonging,  in  case  I  shall  surrender  the  same  to  him  or  any  person 
as  a  trustee  for  myself.  I  give  to  my  said  wife,  for  her  own  abso- 
lute use  and  benefit,  all  the  rest  of  my  household  furniture,  wine, 
coals,  and  other  stores,  linen  and  china,  and  fifty  volumes  of  my 
books,  to  be  selected  by  herself  (folios  excepted),  but  only  the 
use  for  her  life  of  my  plate  and  pictures.  I  give  and  devise  unto 
the  said  Edward  Rowland  Pickering,  and  his  heirs,  all  manors, 
messuages,  lands,  tenements,  and  hereditaments  which  are  now 
vested  in  me  alone  or  jointly  with  any  other  person  or  persons  as 
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a  trustee,  but  nevertheless  upon  the  same  trusts  as  are  now  sub- 
sisting respecting  the  same  respectively;  and  I  nominate  and 
appoint  my  dear  friends  David  Pike  Watts,  Esq.,  and  Lawrence 
Gilson,  Esq.,  and  my  said  son-in-law  Edward  Rowland  Pickering, 
executors  of  this  my  will ;  and  I  request  the  former  two  to  accept 
each  a  ring  of  the  value  of  ten  guineas,  or  a  piece  of  plate,  at  the 
discretion  of  my  said  dear  wife.  I  direct  that  all  the  said  legacies 
be  paid  and  delivered  as  soon  as  may  be,  without  any  delay.  And, 
at  the  decease  of  my  said  wife,  I  give,  devise,  and  bequeath  unto 
my  said  son-in-law  Edward  Rowland  Pickering  all  the 
rest  and  residue  of  my  estate  *  and  effects  whatsoever,  both  [*  291] 
real  and  personal;  to  hold  to  him,  his  heirs,  executors, 
administrators,  and  assigns  forever,  subject  as  aforesaid,  and  to 
the  payment  of  such  sum  and  sums  of  money  as  I  have  undertaken 
or  shall  undertake  to  pay  after  my  said  wife's  decease ;  but  if  the 
said  Edward  Rowland  Pickering  shall  die  in  her  lifetime,  not 
having  married,  then  I  give  one-half  part  of  such  rest  and  residue 
of  my  estate  and  effects,  subject  to  the  payment  of  one-half  of  such 
sum  and  sums  first  and  last  above  alluded  to,  unto  my  nephew 
John  Surel  Andree  and  my  niece  Mary  Ann  Andree,  equally  to 
be  divided  between  them,  to  hold  to  them  or  the  survivor,  if  one 
only  shall  survive  my  wife,  their,  his,  and  her  heirs,  executors, 
administrators,  and  assigns  forever.  I  will  that  my  executors 
shall  not  be  answerable  or  accountable  for  the  acts  or  defaults  of 
each  other,  and  that  they  shall  be  entitled  to  retain,  deduct,  and 
be  paid  their  charges  and  expenses  in  the  execution  of  the  trusts 
of  this  my  will.  And  hereby  revoking  all  former  wills  by  me 
made,  I  declare  these  presents  to  be  my  last  will  and  testament " 

The  testator  afterwards  made  a  codicil  in  the  following  words : 
"  Being  liable  to  pay  to  John  Cook,  of  Leigh,  in  the  county  of 
Essex,  clerk,  the  sum  of  £60  a  year  during  the  term  of  his  natural 
life,  now  I  hereby  expressly  charge  and  make  payable  the  same 
upon,  by,  and  out  of  all  lands,  tenements,  and  hereditaments, 
both  freehold  and  copyhold,  which  I  am  or  shall  be,  or  which  I, 
my  heirs  or  assigns,  shall  be  entitled  to,  situate  at  or  near  Steven- 
age, in  the  county  of  Herts ;  and  in  case  of  the  decease  of  John 
Clendon,  assured  by  me  in  the  Amicable  Assurance  Office,  during 
the  lifetime  of  the  said  John  Cook,  then  I  give  unto  my  executors 
all  such  sums  of  money  as  shall  arise  and  be  payable  by 
and  from  the  said  society  on  the  decease  of  the  said  *  John  [*  292] 
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Clendon,  to  me,  my  executors,  administrators,  or  assigns,  upon  trust 
thereout  from  time  to  time  to  pay  and  discharge  to  the  said  John 
Cook,  during  his  natural  life,  the  said  sum  of  £60  a  year  for  his 
own  use  and  benefit     Dated  this  21st  day  of  January,  1801.  * 

The  testator  died  on  the  4th  of  February,  1801,  and  his  will 
was  proved  by  the  defendant  alone. 

The  plaintiif  and  the  defendant  were  sons  of  the  testator's 
widow  by  a  former  husband.  The  testator  was  possessed,  at  the 
time  of  his  death,  of  (amqngst  other  particulars)  a  leasehold  house 
in  the  Strand,  for  a  term,  of  which  about  forty-six  years  were 
unexpired,  and  which  house  was  underlet,  and  produced  a  clear 
annual  income  of  £103 ;  and  he  was  also  entitled  to  an  annuity 
of  £100  for  the  life  of  one  George  Greene,  who  was  then  still 
living.  This  annuity  had  been  granted  by  Greene,  and  secured 
by  the  covenant  of  William  Ward,  as  a  surety;  and  when  the 
testator  died,  arrears  amounting,  as  the  plaintiff  alleged,  to  £1597 
5^.  8d,,  and,  as  the  defendant  stated,  to  £1622  5^.  8d.,  were  dua 
Greene  was  then  insolvent;  and  Ward  had  died  intestate,  and,  as 
it  was  then  believed,  insolvent. 

It  did  not  appear  that  the  testator  had  any  real  estate,  except 
an  estate  pur  auUr  vie,  the  rents  of  which  the  defendant  stated 
that  the  testator's  widow  received  so  long  as  it  lasted,  viz. ,  until 
the  year  1808. 

The  testator  was  entitled,  pur  auter  vie,  to  the  dividends  of  a 
sum  of  £700  consols,  the  dividends  upon  which  his  widow  re- 
ceived until  the  life  dropped  in  the  year  1808. 
[*  293]  *  The  defendant  converted  into  money  the  whole  of  the 
testator's  real  and  personal  estate,  except  the  leasehold 
property  in  the  Strand  and  the  annuity  and  its  arrears,  and  in- 
vested the  produce  of  such  conversion,  after  payment  of  debts, 
funeral  and  testamentary  expenses,  and  legacies,  in  the  public 
funds;  and  the  dividends  resulting  from  such  investment  were 
duly  paid  to  Mary  Andree,  the  testator's  widow,  during  her  life. 

From  the  time  of  the  testator's  death  until  the  24th  of  June, 
1830,  the  widow  received,  with  the  defendant's  concurrence,  the 
rents  of  the  house  in  the  Strand. 

In  the  year  1826,  the  defendant  discovered  that  Ward,  the 
surety  for  the  payment  of  the  annuity,  had  not  died  insolvent,  as 
had  been  supposed,  and  that  there  was  reason  to  believe  he  had 
left  assets  sufficient  to  pay  the   arrears;  and,  accordingly,   the 
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defendant,  in  the  year  1827,  instituted  a  suit  in  Chancery,  in  the 
names  of  himself  and  the  testator's  widow,  against  Ward's  repre- 
sentative ;  and,  under  the  decree  made  in  that  suit,  the  defendant 
in  the  present  cause  obtained  payment,  on  the  28th  of  August, 
1830,  of  the  sum  of  £4047  Be.  8d.  for  arrears  of  the  annuity  up 
to  the  month  of  June,  1825,  when  Greene,  the  grantor,  had  died. 

After  these  arrears  of  the  annuity  had  been  recovered,  the  de- 
fendant represented  to  the  widow  that,  according  to  an  opinion  of 
Mr.  Bell,  which  he  had  taken,  it  appeared  that  she  'ought  not  to 
have  received  the  rents  of  the  leasehold  house  in  the  Strand,  but 
that  the  house  should  have  been  sold  immediately  after  the  testa- 
tor's death,  and  that  she  should  have  received  the  dividends  which 
would  from  time  to  time  have  arisen  from  an  investment 
in  the  funds  of  the  produce  of  such  sale ;  and  *  that,  with  [*  294] 
respect  to  the  annuity,  the  arrears  due  at  the  testator's 
death  ought  to  be  considered  as  having  been  then  invested  in  the 
funds,  and  that  she  was  entitled  to  receive  such  a  sum  as  would 
have  been  produced  by  the  dividends ;  and  that  a  sum  of  money 
equal  to  the  value  of  the  annuity  at  the  time  of  the  testator's 
death  should  be  considered  to  have  been  then  invested  in  the 
funds,  and  that  the  widow  was  entitled  to  a  sum  of  money  equal 
to  the  dividends  which  would  have  accrued  upon  such  investment, 
if  made.  A  statement  of  account,  proceeding  upon  these  prin- 
ciples, was  made  out  by  the  defendant  as  to  the  leasehold  house 
and  the  annuity;  and  a  memorandum  at  the  foot  of  it,  in  the 
following  words,  was  signed  by  the  widow  and  the  defendant: 
"  7th  October,  1830.  We  do  hereby  declare  that  this  account  is 
approved  by  us,  and  that  the  same,  as  to  the  moneys  therein  re- 
ferred to,  contains  our  agreement  in  respect  thereof,  and  which  we 
do  hereby  confirm.     Mary  Andree,  Edward  Eowland  Pickering. " 

The  widow  at  the  same  time  gave  the  defendant  a  receipt  in 
the  following  form :  "  Received,  this  7th  day  of  October,  1830, 
of  Edward  Rowland  Pickering,  Esq.,  the  sum  of  £488  10«.  6d,, 
the  balance  of  the  account  hereunto  annexed,  and  in  full  for  all  my 
claims  and  demands  for  or  on  account  of  the  several  sums,  moneys, 
and  things  therein  stated,  mentioned,  or  referred  to,  save  and  ex- 
cept only  as  to  the  rent  of  the  house  in  the  Strand  therein  men- 
tioned, and  which  I  am  to  receive  as  heretofore.     Mary  Andree.  * 

At  this  time  the  widow  was  upwards  of  eighty-six  years  of  age. 
She  died  on  the  17th  of  July,  1836,  having  appointed  the  plaintiff 
her  executor;  and  he  proved  her  will. 
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[*  296]  *  The  bill  insisted  that  the  account  ao  settled  as  before 
mentioned  was  settled  and  signed  by  the  widow  under  the 
influence  of  misrepresentations  on  the  part  of  the  defendant ;  and 
it  prayed  a  declaration  that  the  account  was  not  a  valid  or  bind- 
ing settlement  of  accounts  between  them ;  and  that,  upon  the  true 
construction  of  the  will,  the  widow  was  entitled,  during  her  life, 
to  receive  the  whole  of  the  rent  of  the  leasehold  house,  and  that 
she  was  entitled  to  the  whole  of  the  payments  of  the  annuity 
which  accrued  due  after  the  testator's  death;  and  it  prayed  an 
account  and  payment  of  so  much  of  the  before-mentioned  sum  of 
£4047  5«.  8cL  as  was  received  in  respect  of  arrears  of  the  annuity 
accrued  due  after  the  testator's  death,  upon  the  principle  of  giving 
credit  to  the  defendant  for  the  before-mentioned  sum  of  £488  10s. 
6d.  paid  to  the  widow  on  the  settlement  of  the  account  of  the  7th 
of  October,  1830,  and  an  account  and  payment  of  interest  upon 
the  residue  of  the  sum  of  £4047  5s,  8(2.  from  the  receipt  of  that 
sum  to  the  widow's  death;  and  that  if  it  should  be  held  that  the 
accounts  between  the  defendant  and  the  widow  ought  to  have  been 
taken  upon  the  defendant's  principle,  or  that  the  plaintiff  was 
now  precluded  from  insisting  to  the  contrary,  then  that  the  plain- 
tiff might  be  at  liberty  to  surohaige  and  falsify  the  account  of 
October,  1830,  by  charging  the  defendant  with  the  amount  of  the 
dividends  from  the  month  of  June,  1825,  to  the  widow's  death, 
upon  the  sum  of  consols,  which  by  such  account  it  was  estimated 
that  the  value  of  the  annuity  at  the  testator's  death  would  have 
purchased ;  and  Uiat  the  defendant  might  be  ordered  to  pay  to  the 
plaintiff  the  amount  of  such  dividends  accordingly. 
Evidence  having  been  taken,  the  cause  was  heard  before  the 
Master  of  the  Rolls,  who,  by  his  decree,  declared 
[•  296]  •  that  the  account  of  the  7th  of  October,  1830,  was  not  a 
binding  and  valid  settlement  of  accounts  between  the 
widow  and  the  defendant,  and  that  it  ought  to  be  opened  and  set 
asido;  and  that>  acoortiing  to  the  true  construction  of  the  will, 
the  widow  was  entitled,  during  her  life,  to  receive  the  whole  of 
the  r(^nt«  of  the  loa^eUold  house  in  the  Strand,  and  that  she  was 
also  ontitlod  to  tho  whole  of  the  payments  of  the  annuity  of  £100 
whioh  nooruod  duo  after  the  testator's  death,  and  was  also  en- 
titled»  for  her  life*  to  n>o^M\*e  the  interest  of  the  sums  received 
in  ^\^^Hvt  of  tho  amNxt'j*  of  that  aunuitv  which  aecmed  due  in  the 
Uft^time  of  tho  tes(alor,     Tho  dectve  then  pttxeeded  to  direct  cer- 
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tain  accounts  to  be  taken  upon  the  footing  of  the  before-mentioned 
declaration ;  and  it  ordered  that  the  Master  should  compute  inter- 
est at  4  per  cent  upon  the  balance  which  he  should  find  due  from 
the  defendant  in  respect  of  the  arrears  of  the  annuity  accrued  due 
in  the  lifetime  of  the  testator  from  the  time  at  which  the  defend- 
ant received  such  arrears  to  the  time  of  the  widow's  deatL  The 
defendant  was  ordered  to  pay  the  plaintiff's  costs  of  the  suit 

From  this  decree  the  defendant  appealed,  insisting  that  the  bill 
ought  to  have  been  dismissed  with  costs. 

The  Solicitor-Greneral,  Mr.  Tinney,  and  Mr.  Sharpe,  for  the 
plaintiff. 

Mr.  Wigram,  Mr.  Eichards,  and  Mr.  Lloyd,  for  the  defendant 

Upon  the  question  of  law  involved  in  the  case,  the  followiDg 
authorities  were  referred  to :  Howe  v.  Earl  of  Dartmouth,  7  Ves. 
137  (p.  29,  ante) ;  Livesey  v.  Live&ey,  3  Russ.  287 ;  Col- 
lins v.  Collins,  •2  Myl.  &  K  703  (39  E.  E.  337);  Akock  [*297] 
V.  Sloper,  2  Myl.  &  K  699  (39  R  R  334) ;  Bethv/ne  v. 
Kenn^y,  1  MyL  &  Or.  114(43  R  R  153) ;  MUls  v.  MiUs,  7  Sim. 
501  (40  R  R  176). 

The  Lord  Chancellor  [after  referring  to  the  facts  of  the  case, 
and  stating  that  the  evidence  clearly  showed  that  the  agreement 
could  not  stand,  proceeded  as  follows: — ] 

That  brings  it  to  the  question  upon  the  will,  and  the  first  ques- 
tion upon  the  will  is,  whether  this  alleged  account  was  taken  at 
any  reasoDable  time  after  the  death. 

The  death  happened  in  the  year  1801,  and  the  alleged  agreement 
is  of  the  year  1830. 

The  son  was  the  executor.  The  mother  was  tenant  for  life. 
The  property,  so  far  as  it  was  affected  by  the  arrangement  made 
in  the  year  1830,  is  a  leasehold  house  in  the  Strand,  and  what 
was  then  supposed  to  be  a  lost  property,  an  annuity  payable  by  a 
party  from  whom  nothing  had  been  received  for  a  great  number  of 
years,  and  who  was  supposed  to  be  insolvent  So  far,  therefore, 
as  the  property  was  producing  anything,  it  consisted  of  a  lease- 
hold house,  of  whicli  the  son,  as  executor,  was  legally  possessed, 
and  of  which  he  had  himself  received  the  rents  —  or  permitted  his 
mother  to  receive  the  rents  —  from  the  year  1801  to  the  year  1830 ; 
and  in  the  year  1830  he  conceives  the  idea  that  she,  being  tenant 
for  life,  ought  not  to  have  received  the  rents,  but  that  the  house 
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should  have  been  sold,  and  the  interest  of  the  produce 
[*  298]  paid  to  his  mother  for  her  *  life.  Now,  without  advert- 
ing, at  present,  to  the  length  of  time  which  elapsed  before 
he  made  this  demand,  during  all  which  period  he  permitted  his 
mother  to  receive  the  rents,  or  received  them  himself,  and  paid  them 
to  his  mother,  —  the  question  is  upon  the  construction  of  the  will. 

Very  nice  distinctions  have  been  taken,  and  must  have  been 
taken,  in  determining  whether  the  tenant  for  life  is  to  have  the 
income  of  the  property  in  the  state  in  which  it  is  at  the  time  of 
the  testator's  death,  or  the  income  of  the  produce  of  the  conver- 
sion of  the  property.  The  principle  upon  which  all  the  cases  on 
the  subject  turn  is  clear  enough,  although  its  application  is  not 
always  very  easy. 

All  that  Hoive  v.  Lord  Dartmouth,  7  Ves.  137,  decided  —  and  that 
was  not  the  first  decision  to  the  same  effect  —  is  that,  where  the 
residue  or  bulk  of  the  property  is  left  en  masse,  and  it  is  given  to 
several  persons  in  succession  as  tenants  for  life  and  remaindermen, 
it  is  the  duty  of  the  Court  to  carry  into  effect  the  apparent  intention 
of  the  testator.  How  is  the  apparent  intention  to  be  ascertained, 
if  the  testator  has  given  no  particular  directions  ?  If,  although  he 
has  given  no  directions  at  all,  yet  he  has  carved  out  parts  of  the 
property  to  be  enjoyed  in  strict  settlement  by  certain  persons,  it 
is  evident  that  the  property  must  be  put  in  such  a  state  as  will 
allow  of  its  being  so  enjoyed.  That  cannot  be,  unless  it  is  taken 
out  of  a  temporary  fund  and  put  into  a  permanent  fund. 

But  that  is  merely  an  inference  from  the  mode  in  which 
[*299]  the  property  is  to  be  enjoyed,  if  no  direction  is  *  given 
as  to  how  the  property  is  to  be  managed.  It  is  equally 
clear  that,  if  a  person  gives  certain  property  specifically  to  one  per- 
son for  life,  with  remainder  over  afterwards,  then,  although  there 
is  a  danger  that  one  object  of  his  bounty  will  be  defeated  by  the 
tenancy  for  life  lasting  as  long  as  the  property  endures,  yet  there 
is  a  manifestation  of  intention  which  the  Court  cannot  overlook. 

If  a  testator  gives  leasehold  property  to  one  for  life,  with  re- 
mainder afterwards,  he  is  the  best  Judge  whether  the  remainder- 
man is  to  enjoy.  The  intention  is  the  other  way,  so  far  as  it  is 
declared,  and  the  terms  of  the  gift,  as  a  declaration  of  intention, 
preclude  the  Court  from  considering  that  he  might  have  meant 
that  it  should  be  converted. 

Those  two  kinds  of  cases  are  free  from  diflSculty,  but  other  cases 


B.  a  YOL.  XXV.]      TENANT  FOR  LIFE  AND  BEMAINDEBMAN.  45 

Ho.  8.  — nekaring  ▼.  Fiokering,  4  l^L  Su  Gr.  889,  800. 

of  very  great  difficulty  may  occur  in  which  it  may  be  very  doubt- 
ful whether  the  testator  has  left  property  specifically,  but  in  which 
there  are  expressions  which  raise  the  question  whether  the  prop- 
erty is  not  to  be  enjoyed  specifically ;  for,  as  the  Master  of  the 
Bolls  appears  to  have  observed  in  the  present  case,  the  word 
"  specific,"  when  used  in  speaking  of  cases  of  this  sort,  is  not  to 
be  taken  as  used  in  its  strictest  sense,  but  as  implying  a  question 
whether,  upon  the  whole,  the  testator  intended  that  the  property 
should  be  enjoyed  in  specie.  Those  are  questions  of  difficulty, 
because  the  Court  has  to  find  out  what  was  the  intention  of  the 
testator  as  to  the  mode  of  management,  and  as  to  the  mode  of 
enjoyment 

Of  all  the  cases  which  have  been  referred  to,  that  one  which 
appears  to  me  to  be  most  near  the  present  is  the 
♦case  of  CoUins  v.  Collins,  2  Myl.  &  K  703  (39  E.  R  [*300] 
337).  Alcock  V.  Sloper,  2  Myl.  &  K  699  (39  R  R  334), 
which  was  also  cited,  is  not  so  much  in  point,  because  there  the 
testator  gave  to  one  person  for  life,  and  then  directed  that  the 
property  should  be  sold  after  his  decease. 

In  CoUins  v.  Collins,  the  gift  was,  "  I  give  to  my  wife  Sarah 
Collins  all  and  every  part  of  my  property  in  every  shape,  and 
without  any  reserve,  and  in  whatever  manner  it  is  situated,  for 
her  natural  life;  and  at  her  death  the  property  so  left  to  be 
divided  in  the  following  manner:  one-half  in  equal  proportions 
to  my  father  John  Collins,  and  so  on. "  Now  there  is  no  direc- 
tion there  for  conversion ;  there  is  a  gift  of  property  described  to 
be  of  various  qualities,  which  the  wife  is  to  have  for  her  life; 
and  after  her  death  it  is  to  be  divided.  Sir  J.  Leach  was  of 
opinion  that  there  was  a  sufficient  indication  of  intention  that 
she  should  enjoy  the  property  in  specie. 

Now  it  appears  to  me  that  that  case  is  as  near  to  this  as  any 
two  cases  can  be  to  each  other;  because,  in  that  case  there  was 
nothing  but  expressions  applicable  to  a  particular  enjoyment  of 
the  property.  Now,  in  this  will,  there  are  expressions  referable 
to  the  particular  descriptions  of  property  the  testator  had.  There 
is,  after  the  death  of  the  wife,  a  direction  that  it  shall  go  over  to 
a  particular  person,  but  there  is  that  which  makes  it  more  like 
Collins  V.  Collins  than  like  any  other  case,  because  he  directs  it, 
in  a  certain  event,  to  be  divided. 

It  remains,  therefore,  to  see  what  expressions  there  are  in  this 
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wHl  wkiek  crise  tl  wiiLia  C^ims  t.  Collins;  but  before  I  do  so 

I  wiZ  aoT  trial  I  caiiielr  oonciir  in  Collins  v.  Collins,  and 

2*  301]  liai  I  iLirJt  ii  wwuld  be  a  *  Tiolation  of  the  testator's  in- 

texLii  ja  s£C  to  all<yv  the  wife  to  enjoy  the  income  of  the 

pr:pcrrr  as  h  is. 

Hi^  wcfi&  aie,  *  Sct^ect  to  and  after  payment  of  my  debts,  and 
zht  3s=s  of  z^coer  and  legacies  hereinafter  given,  and  such  an- 
zL^:diis  and  iBsciazxes  as  I  am  liable  to  pay,  I  give  and  bequeath 
zc  :nj  aid  wife  all  the  interest,  rents,  dividends,  annual  produce 
an»i  rrcchs.  cse  ai>i  enjornient,  of  all  my  estate  and  eflfects  whatso- 
ever, real  xnd  r«xsocal,  f or  and  durii^  the  term  of  her  natural  life. ' 

Well,  be  iksai  girts  her  certain  specific  articles,  and  then  comes 
a  cLizi^  which  has  been  the  subject  of  observation  on  both  sides, 
bet  wbich  appears  to  me  to  be  very  strong  in  favour  of  the  tenant 
for  life: — 

*  I  cive  to  my  said  wife  for  her  own  absolute  use  and  benefit  all 
the  ie§(  of  my  household  furniture,  wine,  coals,  and  other  stores, 
linen  and  china,  and  fifty  volumes  of  my  books,  to  be  selected  by 
herself  ifclios  excepted^  but  only  the  use  for  her  life  of  my  plate 
and  ricttties.  *  So  that  he  had  given  her  the  enjoyment  for  life 
of  certain  prt^perty.  then  he  gives  certain  articles,  in  words,  which 
mi^ht  have  included  the  plate  and  pictures,  but  he  excepts  them, 
anvl  sav^  he  intends  that  they  should  fall  under  that  gift  in  which 
h^  ^ivet?  her  the  use  and  enjoyment  of  all  his  property. 

Then  he  sayss  *  And  at  the  decease  of  my  said  wife  I  give,  de- 
rive, and  bequeath  unto  my  said  son-in-law,  Edward  Eowland 
l^ckerii\g.  all  the  rest  and  residue  of  my  estate  and  eflfects  whatso- 
e>vr.  Mh  i^  and  personal ;  to  hold  to  him,  his  heirs,  executors, 
avlttxiui^^xatvxKs  and  assigns  forever,  subject  as  aforesaid,  and  to 
the  i>**yniout  i>f  such  sum  and  sums  of  money  as  I  have  undertaken 
i^  shall  undertake  to  pay  after  my  said  wife's  decease. " 
I*  i^v^-l  *  Now  he  had  not  given  the  rest  and  residue  of  his 
estate  in  those  wor\ls  before.  He  gives  no  rest  and  resi- 
vl\H^  tiU  afx^r  th^  vWi>>ase  i>f  his  wife.  Was  it  rest  and  residue  at 
\ii^  vWth.  or  was  it  wst  and  residue  at  his  wife's  death?  We 
mn^  l.Hyk  at  th^  wv^te  of  the  will  for  the  purpose  of  ascertaining 
%hM  Nv^w  H^  .viivxv^  at  her  dei^ease ;  but  to  justify  the  defendant's 
,.u>.tniv^tivm  \x>i  ttuvst  n^a  the  wonis  rest  and  residue  as  meaning 
ivil  m<\  txv^iviu^  At  his  own  de^uh,  and  not  at  his  wife's.  It 
I  t^  WW  dittVivnt  if  ^^  should  live  so  long  as  this  pensh- 
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able  property  should  last  "  But  if  the  said  Edward  Bowland 
Pickering  shall  die  in  her  lifetime,  not  having  married,  then  I 
give  one-half  part  of  such  rest  and  residue  of  my  estate  and  effects, 
subject  to  the  payment  of  one-half  of  such  sum  and  sums  first  and 
last  above  alluded  to,  unto  my  nephew  John  Surel  Andree,  and 
my  niece  Mary  Ann  Andree,  equally  to  be  divided  between  them, 
to  hold  to  them  or  the  survivor,  if  one  only  shall  survive  my  wife, 
their,  his,  and  her  heirs,  executors,  administrators,  and  assigns 
forever;*  which  brings  it  precisely  within  Collins  v.  Collms. 
Then  there  is  a  codicil  which  is  only  important  as  it  shows  the 
nature  of  the  property,  and  how  unlikely  it  is  that  the  testator 
intended  that  the  property  should  all  be  immediately  converted. 

[His  Lordship  then  read  the  codicil.] 

So  that,  from  this  codicil,  we  have  this  fact,  namely,  that  there 
was  an  annuity  which  the  testator  was  liable  to  pay.  The  case 
shows  that  there  was  also  an  annuity  which  he  was  entitled  to 
receive,  and  it  appears  he  had  insured  a  particular  person's  life. 
Hrf  makes  a  specific  appropriation  of  what  he  shall  so  receive. 
He  might  sell  the  annuity  he  was  entitled  to  receive,  but  he  could 
not  get  rid  of  the  annuity  he  was  liable  to  pay.  How 
*  is  the  principle  of  Howe  v.  Lord  Dartmouth  to  be  carried  [*  303] 
into  effect  as  to  these  sums  ? 

It  is  also  a  strong  indication  of  what  the  testator  himself  meant, 
because  he  says,  "  subject  to  such  annuities  and  insurances  as  I 
am  liable  to  pay,  *  and  it  is  obvious  that,  if  the  property  were  all 
converted,  the  interest  of  the  tenant  for  life  might  be  entirely 
destroyed,  because  the  income  might  not  be  enough  to  pay  the 
annuity  and  the  insurances. 

It  is  often  very  difiicult  to  carry  out  the  principle  of  Howe  v. 
Lord  Dartmouth,  Here  was  the  annuity  for  many  years  not  paid ; 
the  tenant  for  life  got  nothing  from  it  It  was  not  saleable ;  for 
the  party  liable  to  pay  it  was  supposed  to  be  insolvent  Suppose 
it  had  been  foreseen  that  it  would  ultimately  be  recovered,  still  a 
sum  of  money  payable  thirty  years  hence  cannot  be  much  relied 
on.     All  that  time  the  tenant  for  life  gets  nothing. 

The  only  way  in  which  justice  could  be  done  would  be  to  take 
the  facts  as  they  ultimately  turned  out,  and  see  what  was  the 
value  before,  because  that  was  all  that  the  remainderman  was 
entitled  to,  namely,  the  value  of  the  property  convertible  thirty 
years  hence. 
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Great  injustiee  would  be  dooe  if,  where  there  is  nothing  in  the 
will  but  a  tenancy  for  life  and  a  remainder,  it  is  always  to  be 
held  that  the  psopeztj  is  to  be  at  onoe  conyeited.  Taking  the 
pnnciple,  tho^ore,  nnifcnnlj  adi^feed  in  acting  upon  Rotpe  v. 
Lord  DartBumtky  namely,  taking  that  as  a  case  applicable  to  cir- 
cmnstances  soch  as  oocnzred  in  that  case,  where  they  are  found 
to  exist,  and  not  oootiolling  cases  where  a  contrary  in- 
f*  304]  tentioQ  is  to  be  found  in  the  will,  and  considering  *  it 
quite  as  well  settled  as  Mowe  ▼.  Lord  Dartmouth  itself 
is,  that  when  yon  find  an  indication  of  intention  that  the  property 
b  to  be  enjoyed  in  its  existing  state,  it  shall  be  so  enjoyed,  I 
think  that  jnstice  conld  not  be  d<Mie  if  the  principle  of  Bbioe  v. 
Lord  Ikuriw^omik  were  aj^lied  to  the  cirenmstances  of  this  case ; 
and  I  thei^ore  think  that  the  judgment  of  the  Masteb  of  the 
KOLIS  is  quite  right 

It  is  not  necessary  for  me  to  enter  into  a  consideration  of  what 
should  be  done  in  a  case  where  a  party  has  allowed  the  tenant  for 
life  for  thirty  years  to  enjoy  the  property  in  specie;  where  he  has 
thirty  years  acquiesced  in  the  tenant  for  life's  enjoyment  of  it  in 
sptcie^  he  himself  being  all  the  while  the  proper  hand  to  receive 
the  money*  It  is  unnecessary  for  me  to  enter  into  that  question, 
because  Uxe  question  raised  now  is  the  same  which  might  have 
been  raised  immediately  after  the  testator's  death,  and  arises  now 
iu  the  same  manner. 

I  think,  therefore,  the  Masteb  of  the  Eolls  was  right  There 
was,  undoubtedly,  some  doubt  upon  the  will;  and  if  the  case 
turutnl  uiH)n  the  construction  of  the  will  alone,  I  should  think  it 
a  very  fair  case  for  appeal ;  but  when  I  find  it  did  not  turn  on  this 
will  imlyi  but  that  the  object  of  the  appeal  is  also  to  establish  the 
li^auHaotion  l^etween  the  son  and  his  mother,  I  am  bound  to  dis- 
miss U^e  api^eal  with  costs. 

ENGUSH  NOTES. 

Muoh  ol  th^  law  relating  to  the  liabilities  for  waste  of  successive 
Wuaut*  i4  a  s^ttUnl  esUte  is  comprised  in  the  cases  No.  9-11  of  "Di- 
U|»liUtiou«,"  and  notes,  9  R.  C.  488-607.  The  liabilities  of  other 
l^miHM'arY  t^xmxt^  are  dealt  with  under  the  same  topic,  pp.  419-488. 

'V\\^  prihoipb  applied  in  the  above  cases  lies  also  at  the  root  of  the 
rub  iH^iuiili^wd  under  the  head  of  "  Apportionment"  (between  income 
and  m^\tl^\\  »  R*  C.  287  et  seq. 

lu  .W,»iNA.H«.W  v-  rrvine  (C.  A.  1878),  8  Ch.  D.  101,  47  L.  J.  CL 
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494,  where  the  testator  gave  his  wife  the  income  of  his  entire  estate 
(including  estate  over  which  he  had  a  general  power  of  appointment), 
and  postponed  the  payment  of  legacies  given  by  his  will  and  the  distri- 
bution of  estates  vested  in  him,  or  which  he  could  appoint,  until  her 
death,  the  Court  of  Appeal  held  that  the  rule  in  Howe  v.  Earl  of 
Dartmouth  applied :  Baooallat,  L.  J.,  dissenting  on  the  ground  that 
there  appeared  a  contrary  intention  within  the  rule  of  Fickering  v. 
Fiekering, 

In  the  case  of  In  re  Fiicaim,  Brandreth  v.  Colvin,  1896,  2  Ch.  199, 
65  L.  J.  Ch.  120,  73  L.  T.  430,  44  W.  E.  200,  the  testator  had  given 
all  his  property  to  trustees  upon  trust  to  pay  the  income  to  his  mother 
for  life,  and  after  her  death  to  pay  legacies  and  pay  the  residue  to  a 
charity.  The  will  contained  no  express  direction  to  convert,  but  con- 
tained a  power  for  the  trustees  to  sell  if  and  when  they  should  think 
fit.  The  bulk  of  the  testator's  estate  consisted  of  reversionary  interests 
expectant  on  his  mother's  death.  The  mother  survived  the  testator 
for  fourteen  years.  The  reversionary  interests  were  not  realised  dur« 
ing  her  life.  It  was  held  by  North,  J.,  that  the  mother  was  not 
entitled  to  have  the  reversions  realised  on  the  testator's  death;  and 
that  her  estate  had  no  claim  against  the  trust  fund  in  respect  of 
the  income  she  would  have  received  if  this  had  been  done. 

It  may  be  questioned  whether  this  decision  of  North,  J.,  is  con- 
sistent with  the  decision  of  the  Court  of  Appeal  in  the  case  next  noted. 

In  the  case  of  In  re  Hubbucky  Hart  v.  Stone,  1896,  1  Ch.  764,  65 
L.  J.  Ch.  271,  73  L.  T.  738,  44  W.  R.  289,  the  testator  left  his  resi- 
duary real  and  personal  estate  to  trustees  upon  trtist  for  sale  and  con- 
version, with  power  to  postpone  conversion  and  to  spend  money  for  the 
benefit  of  the  estate,  and  he  declared  that  no  property  not  actually 
producing  income  should  entitle  any  party  to  the  receipt  of  income. 
A  debt  due  to  the  testator  was  not  paid  to  his  trustees,  but  they  ob- 
tained a  mortgage  to  secure  it,  and  subsequently  they  bought  a  prior 
mortgage  on  the  same  security.  No  interest  was  ever  paid  on  the  debt, 
and  the  security  eventually  realised  less  than  the  principal  due.  The 
Court  of  Appeal,  reversing  the  judgment  of  Stirling,  J.,  held  that 
the  balance  of  the  fund,  after  providing  for  the  expenses  of  protecting 
the  security,  was  apportionable  between  principal  and  interest,  that  the 
sum  attributable  to  interest  was  income  produced  by  the  security,  and 
that  the  tenant  for  life  was  not  deprived  of  it  by  the  clause  in  the  will. 

In  the  case  of  In  re  Eland,  Miller  v.  Bland  (Stirling,  J.),  1899, 
2  Ch.  336,  68  L.  J.  Ch.  745,  a  testator  gave  all  his  property  to  his 
wife,  and  by  a  codicil  to  his  will,  after  reciting  that  G-.  M.  was  the 
adopted  daughter  of  himself  and  his  wife,  and  that  he  was  desirous  of 
providing  for  her  in  the  event  of  his  wife  dying  without  issue,  leaving 
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her  suryiying,  he  directed  that  in  such  eyent  the  gift  in  his  will  in 
fayour  of  his  wife  should  take  effect  as  if  the  name  of  G.  M.  had  been 
substituted  therein  for  that  of  his  wife.  Part  of  the  testator's  estate 
consisted  of  a  reyersionary  interest  in  a  trust  fund.  It  was  held  that, 
haying  regard  to  the  form  of  the  gift  in  the  codicil,  the  testator  in- 
tended that  the  property  should  be  enjoyed  in  specie,  and  that  the 
reyersion  ought  not  to  be  sold.  It  was  argued  for  G.  M.  (the  plaintiff) 
that  the  rule  in  Howe  y.  Lord  DartmoiUhy  as  to  the  conversion  of 
wasting  property,  was  confined  to  the  case  of  tenant  for  life  and  remain- 
derman, and  h^  never  been  extended  to  an  absolute  gift  subject  to  an 
executory  limitation  over  in  a  certain  event.  Upon  this  argument 
Stirling,  J.,  observed:  "I  am  not  prepared  to  say  that  the  rule  in 
Howe  v*  Harl  of  Dartmouth  can  never  apply  to  a  case  of  an  absolute 
gift  subject  to  an  executory  limitation;  but  I  think  that  the  inference  as 
to  the  intention  of  the  testator  upon  which  that  rule  is  based  is  weaker 
in  such  a  case  than  where  the  testator  has  given  his  property  to  persons 
successively  as  tenants  for  life  and  remaindermen.  And  even  in  a  case 
where  the  rule  in  Howe  v.  £arl  of  Dartmouth  is  strictly  applicable, 
an  inference  of  an  intention  to  the  contrary  has  been  drawn  from  the 
terms  of  the  gift  over.  That  question  was  very  much  discussed  by 
Lord  COTTENHAM,  L.  C,  in  Pickering  v.  Pickering J^ 

AMERICAN  NOTES. 

In  America,  following  the  earlier  English  cases,  the  rule  of  the  common 
Jaw  was  at  first  thought  to  be  that  a  gift  of  personalty  for  life  carried  the 
absolute  interest,  although  its  use  might  be  given  for  life,  and  that  a  remainder 
In  chattels  could  not  be  created  after  a  life  estate,  at  least  by  deed.  Later, 
hownvor,  a  gift  for  life  was  regarded  as  a  gift  of  the  use  only,  and  the  re- 
mainder over  was  held  good,  especially  when  created  by  wilL  See  Morrow  v. 
W'dUnm,  3  Devereux  (N.  C),  283;  Powell  v.  Broton,  1  Bailey  (S.  C),  100  j 
ttftlji  y.  Moore^  1  Dana  (Ky.),  235, 237 ;  Langworthy  v.  Chadmieh,  13  Connecti- 
mii,  \*2\  fCvans*t  Appeal,  61  id.  435,  438;  Harrison  v.  Moore,  64  id.  344;  Rath-- 
hm^  V,  Dyrhnan,  8  Paige  (N.  Y.),  1;  Wain's  Estate,  189  Pennsylvania  State, 
0'fS\  J  Martin  y,  Martin,  170  Illinois,  18.  Such  limitations  are  not  favored,  and 
Uj«  (UturiM  will  incline  against  their  creation  either  by  devise  or  by  deed, 
wUmt  Ujo  words  employed  are  not  clear  and  definite.  Brewster  v.  McCall, 
ir/Cmitioctiout,  274,  201. 

An  U$  this  rule  of  Apportionment,  discussed  in  the  English  note,  it  is  usually 
h*'\4  In  America,  following  the  English  decisions,  that  when  a  corporation 
/iMs\h,fttn  a  HitHik  dividend  as  an  addition  to  its  capital  stock,  it  is  to  be  treated 
M  /tfi^f^lul  aff  between  a  life-tenant  and  the  remainderman,  while  cash  divi- 
/t*ifif\M  \n*\nun  to  the  former  as  an  increment  of  each  share.  Gibbons  v.  Mahon, 
I  A*)  \  UMm*\  HMites,  640 ;  Slocum  v.  Ames,  19  Rhode  Island,  401 ;  MUls  v.  Britton^ 
ni  CohhM'lUmit  i  I  Minot  v.  Paine,  99  Massachusetts,  101 ;  Dalandy.  WiUiamSy 
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101  id.  571 ;  Ikwis  v.  Jackaon^  152  id.  58;  Thomas  v.  Gregg^  78  Maryland,  645; 
OffuU  y.  Dinne  (Ky.),  53  Southwestern  Rep.  816;  see  19  American  Law  Re- 
view, 571,  737.  In  a  recent  case  the  Court  of  Appeals  in  New  York  held 
that  it  was  not  within  the  power  of  corporations,  in  declaring  dividends,  to 
determine  whether  such  dividends  should  become  capital  or  income  of  an 
estate ;  that  the  rights  of  the  life-tenant  and  remainderman  depend  wholly 
upon  the  intention  of  the  testator  as  derived  from  the  face  of  the  will  and 
surrounding  circumstances ;  and  that  when  separate  trusts  are  created  by 
will  in  favor  of  each  of  different  living  persons,  who  are  to  be  entitled  to 
the  respective  incomes  until  they  reach  a  certain  age,  when  they  are  to 
receive  the  corpus^  such  beneficiaries  are  life-tenants  before  attaining  such 
age,  and  remaindermen  thereafter.  McLouth  v.  Hunt,  154  New  York,  179; 
see  Re  HoyU  160  id.  607  ;  In  re  RogerSy  161  id.  108 ;  Jermain  v.  Sharpe,  61  New 
York  Supplement,  700.  In  PritchiU  v.  Nasho'dU  Trust  Co.,  96  Tennessee,  472, 
it  was  held  that  stock  dividends  declared  from  a  corporation's  net  earnings 
which  were  made  after  the  death  of  the  testator  who  bequeathed  his  original 
stock  for  life,  belong  to  the  life-tenant  as  income.  Under  a  bequest  of  certain 
shares  of  corporate  stock  to  one  for  life  with  remainder  over,  if  the  life-tenant 
dies  between  the  dividend  days,  the  dividend  accruing  next  after  his  death, 
unless  the  testator's  intention  be  clearly  otherwise,  is  not  apportioned  between 
the  two  interests,  but  it  belongs  wholly  to  the  owner  of  the  stock  at  the  time 
it  is  declared.    Mann  v.  Anderson,  106  Georgia,  818. 

The  rule  adopted  in  Massachusetts,  that  upon  a  devise  in  trust  to  pay  the 
income  to  one  class,  and  finally  to  another  class,  repairs  upon  the  property  are 
to  be  paid  from  the  income,  and  permanent  improvement  from  the  capital, 
doubtless  applies  to  personalty  as  well  as  to  real  estate.  Little  v.  LittUy  161 
Massachusetts,  ^88. 

Upon  a  specific  gift  for  life  of  chattels  which  will  be  consumed,  or  perish 
in  the  use,  the  tenant  for  life  is  clearly  entitled  to  use  and  exhaust  them;  but 
when  such  a  gift  is  residuary,  the  articles  should  be  sold  by  the  trustee  and 
the  proceeds  invested  so  that  the  life-tenant  may  receive  his  interest,  and  the 
principal  be  preserved  for  the  remainderman.  Clark  v.  Clark,  8  Paige  (N.  Y), 
152,  155;  Tyson  v.  Blake,  22  New  York,  558;  Scott  v.  Perkins,  28  Maine,  22  ; 
Shaw  V.  Hussey,  41  id.  495 ;  Saunders  v.  Haughion,  8  Iredell's  Equity  (N.  C), 
217 ;  Calhoun  v.  Furgeson,  3  Richardson  Eq.  (S.  C.)  165 ;  Eichelherger  v. 
Barnetz,  17  Sergeant  &  Rawle  (Penn.),  293.  In  Crawford  v.  Clark,  110 
Georgia,  729,  733,  it  was  held  that,  as  money  may  be  lost,  but  should  not  be 
destroyed  in  the  use,  a  remainder  may  be  created  therein,  and  that  an  execu- 
tory bequest  of  money,  limited  upon  a  definite  failure  of  issue,  is  Yalid. 

Compulsory  partition  of  personalty  cannot  be  enforced  by  a  remainderman 
of  an  undivided  interest,  as  he  has  not  the  necessary  right  of  possession. 
Conter  y.  Herschel,  24  Nevada,  152.  As  to  requiring  security  from  a  tenant 
for  life  of  personal  property  for  the  benefit  of  the  remainderman,  see  Allen  y. 
De  Groodt,  98  Mo.  159, 14  American  State  Reports,  626,  629,  note. 
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See  also  No.  4  of  •'Abatement,"  1  R.  C.  183  el  $eq, ;  " Accidbkt,"  1  R.  C.  203  «f 
Biq. ;  "  AcTiOH,"  1  R.  C.  521  et  seq,,  passim ;  No.  U  of  •'  Aobhct,"  2  R.  C.  409  e«  seq,  ; 
**  AnuiJLu"  S  K.  C,  76  et  seq., passim ;  '*  Cabbibr,"  5  R.  C.  243  ««  seq.;  Sects.  1-4, 
passim  ;  "  Damaobs,"  8  R.  C.  360  et  seq, ;  "  Dbpamatiow/'  9  R.  C.  1  ef  seq, ;  "  Fracd," 
12  n.C.235et  seq, ;  "  Malioious  Pbosbgittion,"  16  R.  C.  742  etseq.  /  "  Ma8TBR  aitd 
Sbmvabt,"  Nob.  4-14,  17  R.  C.  212  et  seq,;  " Nboliobkcb,"  18  R.  C.  621  et  seq.;  19 
R.  C.  1-287,  passim ;  "  Nuisance,"  19  R.  C.  263  et  seq. 


No.  1.  —  ASHBY  V.  WHITE 

(K.   B.   1701.) 

No.  2.  —  TOZER  V,  CHILD. 
(ex.  oh.  1857.) 

RULE. 

An  action  lies  against  a  person  who  wilfully  and  with 
intent  to  do  harm  hinders  another  in  the  exercise  of  his 
lawful  right. 

Aflhby  y.  White  and  others. 

Election  of  Member  of  Parliament.  —  Right  to  Vote.  —  Remedy  by  Action, 

An  action  lies  by  the  person  having  a  right  to  vote  against  the  official 
maliciously  refusing  to  receive  the  vote. 

A  report  of  the  judgment  of  Lord  Chief  Justice  Holt,  as  printed 
and  published  in  1837  (see  notes,  p.  18,  post),  is  as  follows :  — 

The  plaintiflf  in  this  action  declares  that  the  26ih  of  December, 
In  the  twelfth  year  of  King  William  the  Third,  a  writ  issued  out 
of  Chancery  directed  to  the  sheriff  of  Bucks,  reciting,  that  the  King 
hiu\  ordered  a  Parliament  to  be  held  at  Westminster  on  the  6th  of 
F^'bniary  following.  The  writ  commanded  the  sherifT  to  cause  to 
f^  i-U*f*U*A  for  the  county  two  knights,  for  every  city  two  citizens, 
^/f  itvitry  borough  two  burgesses,  which  writ  was  delivered  to  the 
/f.^^fitf,  wlio  made  a  precept  in  writing  under  the  seal  of  his  office, 
/T./4'y  •>:/!  t/i  tlie  constables  of  the  borough  of  Aylesbury,  command- 
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ing  them  to  cause  two  burgesses  of  the  said  borough  to  be  elected, 
&C.,  which  precept  was  delivered  to  the  defendants,  to  whom  it 
belonged  to  execute  the  same ;  by  virtue  of  which  writ  and  pre- 
cept, the  burgesses  of  that  borough,  being  summoned,  did  assemble 
before  the  defendants  to  elect  two  burgesse&  And  they  being  so 
assembled  in  order  to  make  such  election,  the  plaintiff,  be- 
ing then  a  burgess  and  inhabitant  of  that  borough,  *  being  [*  2] 
duly  qualified  to  give  his  vote  at  that  election,  was  there 
ready  and  offered  his  vote  to  the  defendants  for  the  choice  of  Sir 
Thomas  Lee,  Baronet,  and  Simon  Mayne,  Esq. ,  and  the  defendants 
were  then  required  to  receive  and  admit  of  his  vote.  The  defend- 
ants being  not  ignorant  of  the  premises,  but  contriving  and  fraud- 
ulently and  maliciously  intending  to  damnify  the  plaintiff,  and  to 
defeat  him  of  that  his  privilege,  did  hinder  him  from  giving  his 
vote,  and  did  refuse  to  permit  him  to  give  his  vote,  so  that  the 
two  burgesses  were  elected  without  any  vote  given  by  the  plain- 
tiff, to  his  damage,  &c. 

Upon  not  guilty  pleaded,  the  cause  went  down  to  trial,  and  a 
verdict  was  given  for  the  plaintiff,  and  £5  damages  and  also  costs. 

After  this  verdict  given  it  was  moved  in  the  Court  of  Queen's 
Bench  in  arrest  of  judgment.  That  this  action  did  not  lie,  and  that 
point  was  argued  by  coimsel,  and  afterwards  by  the  Court 

Mr.  Justice  Powell,  Mr.  Justice  PowYS,  and  Mr.  Justice 
Gould  were  of  opinion  that  judgment  in  this  case  ought  to  be 
given  for  the  defendants ;  but  the  Lord  Chief  Justice  Holt  being 
of  a  different  opinion,  gave  his  reasons  for  the  same  in  the  follow- 
ing argument,  viz.  :  — 

I  am  of  opinion  that  judgment  in  this  case  ought  to  be  given 
for  the  plaintiff. 

To  maintain  which  I  lay  down  these  three  positions : 

1.  That  the  plaintiff*,  as  a  burgess  of  this  borough,  hath  a  legal 
right  to  give  his  vote  for  the  election  of  Parliament  burgesses. 

2.  That  as  a  necessary  consequence  thereof,  and  an  incident  in- 
separable to  that  right,  he  must  have  a  remedy  to  assert,  vindicate, 
and  maintain  it 

3.  This  is  the  proper  remedy  which  the  plaintiff  hath 

*  pursued,  being  supported  by  the  ground,  reasons,  and  prin-  [*  3] 
ciples  of  the  common  law  of  England. 

For  the  first,  which  is  to  show  the  plaintiff  hath  a  right  to  give 
his  vote  at  the  election  of  Parliament  burgesses  for  this  borough. 
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It  is  very  well  known  that  always  the  Commons  of  England 
had,  and  still  have,  so  considerable  a  share  in  the  property  of  the 
nation,  that  from  thence,  in  this  well-balanced  government,  they 
become  justly  entitled  to  an  equal  share  in  the  Legislature  of  this 
kingdom,  without  whose  consent  no  tax  can  be  imposed  nor  law 
enacted ;  but  because  of  the  immense  number  of  individuals  which 
constitute  that  vast  body,  it  was  impossible  to  have  it  executed 
by  them  in  person ;  it  was  therefore  so  established  in  the  original 
constitution  that  a  convenient  and  proportionable  number  from 
amongst  themselves  should  by  them  be  chosen  and  appointed,  and 
invested  with  a  plenary  authority  to  deliberate,  advise,  and  de- 
termine, for  themselves  and  those  who  sent  them. 

For  which  purpose,  by  the  wisdom  of  those  who  foimded  this 
constitution,  the  realm  was  divided  into  several  districts,  under 
several  and  distinct  considerations. 

For  the  counties,  which  are  the  great  divisions  of  the  realm,  the 
freeholders  are  to  choose  two  knights,  the  citizens  of  the  cities  two 
citizens,  and  the  burgesses  for  every  borough  two  burgesses;  all 
these  so  chosen  and  assembled  make  a  complete  representation  of 
all  the  Commons  of  England,  and  therefore  virtually  and  legally 
are,  when  assembled,  all  the  Commons  of  England  assembled  in 
Parliament 

For  the  first  of  these,  which  are  knights  for  the  shires,  they 
represent  all  the  freeholders  of  the  counties ;  they  are  called 
[*4]  knights,  not,  as  some  modem  authors  (not  so  *  entirely 
affected  to  our  constitution  as  they  ought  to  be)  would  sup- 
pose, because  chosen  only  by  those  who  were  tenants  by  knight 
service,  for  they  were  chosen  by  all  the  freeholders  of  the  county, 
who  were  to  assemble  at  the  County  Courts,  where  the  elections 
were  made,  but  because,  anciently,  the  most  eminent  and  consid- 
erable of  the  county  were  tenants  by  knight  service.  The  repre- 
sentative so  chosen  received  that  denomination,  a  digniori  parte, 
for  tenants  in  socage  voted  promiscuously  with  them,  and  every 
one  of  the  inferior  tenants  that  had  a  freehold  had  as  much  right 
to  give  his  suffrage  as  the  most  eminent  freeholder  of  the  county 
that  held  great  manors  by  knight  service ;  which  right  is  a  part 
of  his  freehold,  and  inherent  in  his  person  by  reason  thereof,  and 
to  which  he  hath  as  good  a  title  as  to  receive  the  natural  profits 
of  hift  soil,  as  appears  by  the  statute  8  Hen.  VI.  c  7,  which  re- 
ciUiH  the  great  inconvenience  which  did  arise  in  the  election  of 
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knights  of  the  shires  by  men  that  were  of  small  substance,  who 
pretended  to  have  an  equal  right  with  knights  and  esquires  of  the 
same  county.  Therefore  their  right  was  abridged,  and  confined 
only  to  such  freeholders  that  had  forty  shillings  per  annum ;  but 
thereby  it  appears  that  the  right  which  the  freeholder  hath  to  vote 
in  the  election  for  knights  of  the  shire  is  an  original  and  funda- 
mental right  belonging  to  him  as  he  is  a  freeholder. 

The  second  and  third  sort  of  men  that  compose  this  great  repre- 
sentation of  the  people  of  England  are  citizens  and  burgesses, 
who,  though  they  differ  in  name,  yet  are  in  essence  and  substance 
the  same,  for  every  city  is  a  borough,  and  as  such  sends  members 
to  Parliament,  and  hath  the  denomination  of  a  city  propter  excel- 
leTUiam.  Littleton,  sect  162,  saith  that  those  towns  which 
are  *  now  cities  were  boroughs ;  therefore,  if  I  give  an  [*  5] 
account  of  the  right  of  electing  burgesses  in  a  borough,  it 
will  be  the  same  as  electing  citizens  in  a  city. 

Now  there  are  these  two  sorts  of  boroughs,  the  one  most  ancient 
and  the  other  more  modem. 

The  first,  which  £tre  the  most  ancient,  are  the  most  ancient 
towns  of  England,  whose  lands  are  held  in  burgage,  and  by  reason 
thereof  had  the  right  and  privilege  annexed  to  their  estates  of 
sending  burgesses  to  Parliament 

The  second  sort,  and  of  later  time,  are  those  cities  and  boroughs 
that  have  a  right  by  prescription  (time  immemorial),  or  by  char- 
ter, within  time  of  memory,  to  choose  burgesses  for  the  Parlia- 
ment Both  these  are  upon  several  foundations,  the  one  as 
belonging  to  their  burgesses,  the  other  as  belonging  to  their  cor- 
porations. The  first  is  a  real  right  belonging  to  their  houses  or 
lands;  the  other  is  a  personal  right  belonging  to  their  body 
politic. 

As  for  the  first,  it  is  sufficiently  described  by  Littleton's  Ten- 
ures, fo.  162,  163,  164.  A  tenure  in  burgage  is  a  tenure  in 
socage,  and  is  called  a  tenure  in  burgage,  because  these  are  the 
most  ancient  towns  in  England,  and  from  thence  came  the  bur- 
gesses to  Parliament 

It  is  this  privilege  that  discriminates  them  from  other  manors 
or  towns  that  are  called  upland  towns,  for  they  have  tenants  that 
hold  of  the  lords  thereof,  in  socage,  by  rents  and  services,  but 
have  not  this  privilege ;  but  those  that  have  it  have  it  as  belong- 
ing to  their  estates  or  possessions. 
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Secondly,  the  otiier  right  of  choosiiig  Padiameiit  bmgesBes  is 
that  which  I  call  peisoiial  and  not  leal,  being  not  annexed  to  any 
freehold  or  estate  in  possession,  but  vested  in  the  coipontion  <rf 

Uie  place,  and  is  created  in  this  manner,  viiL : 
[*  6]  *  When  a  town  is  incorpocated  a  grant  is  either  then  or 
after  made  to  the  body  politic.  That  they  shall  have  two  bur- 
gesses for  the  Parliament,  to  be  chosen  either  by  all  the  freemen 
and  inhabitants  of  the  place,  or  such  a  select  number  as  is  pre- 
scribed by  the  charter: 

The  inheritance  of  this  priyilege  is  in  the  whole  ooiponition 
aggregate,  but  the  benefit,  possession,  exercise  and  enjoyment 
thereof,  is  in  the  persons  of  those  who,  by  the  c(Mistitati<nis  of 
these  charters,  are  appointed  to  elect 

It  is  to  be  known  that  at  this  day  there  is  no  way  of  wM^Viiig  a 
boroogh  bat  by  incoiporating  a  town,  and  granting  snch  a  privi- 
l^e  or  franchise  to  the  corporation,  to  be  had,  used,  or  enjoyed  by 
the  members  or  inhabitants  of  that  place  (Coke,  12  Bepi  fa  120)l 
The  case  of  Donganon,  in  Ireland,  makes  this  wisMiifflgh  That 
town  was  made  a  free  borough,  and  incorporated  by  letters  patent 
of  Sang  James  the  First,  in  which  were  these  words,  viz.  :  — 
*  Ulterins  volomus,  declaramus,  et  statoimns,  quod  inhabitantes 
▼ille  j^  sint  unum  corpus  corporatum  et  politicum  per  nomen 
nnius  prepositi,  et  duodecim  buigensium  et  communitatis  Dun- 
ganon  et  q'-  ipsi  propositus  et  buigenses  et  successores  sui  habeant 
potestatem  eligendi  duos  burgenses  ad  Farliamentum,  *  &c. 

The  consideration  of  that  charter,  which  concerned  not  only 
that  borough,  but  divers  other  boroughs  in  Ireland,  was  referred 
to  all  the  Judges  of  England,  who  resolved,  first.  That  the  King 
may  make  a  corporation  by  ordinance  and  constitution,  yet  he 
could  not  establish  such  a  franchise  or  privilege  but  by  grant; 
and  though  the  election  be  to  be  made  by  a  select  number  of  per- 
sons, yet  the  franchise  and  privilege  itself  was  in  the  whole 
[♦  7]  body  *  politic :  secondly,  the  exercise  and  enjoyment  of  such 
a  franchise  is  by  the  particular  members  in  their  private 
capacities,  according  to  the  appointment  of  the  charter. 

And  in  all  cases  where  the  corporation  hath  a  privil^e,  the 
members  thereof,  in  their  private  capacity,  have  the  benefit  and 
enjoyment  thereof,  because  the  corporation,  as  such,  is  not  to  be 
represented,  for  it  is  not  necessary  that  it  should  have  any  estate, 
but  by  being  a  corporation  they  only  have  a  capacity  to  have 
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estates.  Jones's  Eep.  165,  Hayward  v.  Fulcker.  And  though 
they  do  purchase  estates,  yet  in  all  places  it  is  known  (not  except- 
ing the  city  of  London)  that  the  estates  of  the  freemen  and  in- 
habitants do  (I  may  spy)  almost  infinitely  exceed  that  of  the  body 
aggregate ;  for  as  the  citizens  and  freemen  of  a  place  are  incorpo- 
rated for  the  better  government  of  them  of  the  place,  so  is  this 
privilege  of  having  burgesses  given  for  the  advantage  of  the  par- 
ticular members  thereof,  whose  estates,  as  they  are  more  valuable, 
so  are  they  to  be  bound  by  the  acts  of  their  representatives.  For 
this  reason, 

2.  The  wages  of  citizens  and  burgesses  were  always  levied,  iK)t 
upon  the  estates  and  goods  of  the  corporation,  but  upon  the  goods 
and  estates  of  the  members  thereof,  which  appears  by  a  great 
number  of  precedents  of  writs  for  the  levying  the  expenses  of  bur- 
gesses; among  which  I  shall  only  mention  one,  viz.  :  ''46  Edw. 
ni.  3  m.  4,  dorso  Eex  Majori  et  Ballivis  ville  novi  Castri  super 
Tinam  p'cipimus  vobis  q*  de  communitate  ville  p*  here  faciatis 
A  et  B  burgensibus  ville  p^  ad  Farliamentum  quod  apud  Westm. , 
&c ,  summoneri  fecimus  pro  comunitate  ville  p**. "  Now  "  com- 
munitas  ville  p**'  is  not  the  corporation,  for  it  is  mayor  and 
commonalty. 

3.  It  appears  by  particular  instances  that  it  is  usual  and 

*  proper  for  corporations  to  have  interests  and  advantages  [♦  8] 
granted  to  them  which  enure  to  the  advantage  of  the  mem- 
bers in  their  private  capacities.  (Moore,  832,  Sir  Thomas  Waller 
V.  Hanger).  The  King  grants  to  the  Mayor  and  citizens  of  Lon- 
don that  no  prizage  be  taken  and  paid  for  wines  of  the  citizens 
and  freemen  of  London.  This  enures  to  the  benefit  of  every  citi- 
zen and  freeman  of  London,  for  his  own  wines,  in  which  the  cor- 
poration of  the  city  hath  no  interest 

1st,  Saunders,  343,  Mdlor  v.  Spateman.  The  bailiffs  and  bur- 
gesses of  Derby  did  prescribe  to  have  common  in  such  a  meadow 
for  all  the  cattle  of  every  burgess  levant  and  couchant  within  the 
town.  That  was  admitted  without  question  to  be  a  good  title  for 
every  freeman  to  put  in  his  cattle,  in  which  the  corporation  had 
no  property. 

So  was  the  case  of  Mellor  v.  Walker. 

These  instances  make  it  sufficiently  appear  that  though  the 
inheritance  of  this  franchise  be  in  the  body  corporate,  yet  it  is  for 
the  benefit  of  the  particular  members  thereof,  who  have  for  thac 
reason  the  possession  and  enjoyment  thereof. 
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And  it  cannot  be  doubted  that  it  is  a  great  advantage  for  the 
men  or  inhabitants  of  a  place  to  choose  men  to  represent  them  in 
Parliament,  who  will  thereby  have  an  opportunity  and  be  under 
an  obligation  to  represent  their  grievances  and  advance  their 
profit 

Of  this  opinion  have  two  Parliaments  been,  as  appears  by  two 
several  Acts,  the  one  34  &  35  Hen.  YIII.  c.  13 ;  the  other  25  Car. 
IL  c.  9. 

The  first  is  an  Act  for  making  knights  and  burgesses  within  the 
county  and  city  of  Chester,  which  begins  in  this  manner: 
[••9]  In  humble  wise  showeth  Your  Majesty  •  the  inhabitants  of 
Your  Grace's  county  palatine  of  Chester,  That  they  being 
exempted,  separated,  secluded,  from  Your  High  Court  of  Parlia- 
ment, to  have  any  knights  and  burgesses  within  the  said  Court, 
by  reason  whereof  the  inhabitants  thereof  have  hitherto  sustained 
manifold  leases  and  damages,  as  well  in  their  lands  as  goods  and 
bodies,  Therefore  it  was  enacted  that  they  should  have  knights  for 
the  county  and  citizens  for  the  city  of  Chester. 

The  other  Act  gives  knights  and  burgesses  for  the  county  pala- 
tine and  city  of  Durham,  recites  that  the  inhabitants  thereof 
hitherto  had  not  the  liberty  and  privilege  of  electing  and  sending 
knights  and  buigesses  to  the  High  Court  of  Parliament. 

The  application  of  these  Acts  is  most  plain.  The  first  saith, 
that  to  be  excluded  from  sending  knights  and  buigesses  to  Parlia- 
ment is  a  damage  to  lands,  goods  and  body.  The  other  saith  that 
it  is  a  liberty  and  privilege  to  send  them. 

I  have  now  explained  this  right  of  election,  and  showed  it  to 
be  a  legal  right ;  and  first,  that  for  electing  knights  of  shires  is 
belonging  to  and  inherent  in  the  freehold.  The  other,  for  electing 
burgesses,  is  belonging  in  some  cities  and  towns  to  the  real  estate 
of  the  inhabitants ;  and  in  others,  that  it  is  vested  in  the  corpora- 
tion for  the  benefit  of  the  particular  members  that  are  the  electors, 
the  having  of  which  is  a  great  benefit  and  advantage  to  the  people 
thereof,  and  will  prevent  great  loss  and  damage  that  otherwise 
would  ensue. 

2ndly,  It  follows  now,  in  the  next  place,  to  show  that  in  conse- 
quence of  this  right,  privilege,  or  franchise,  the  possessor  thereof 
must  have  a  legal  remedy  to  assert,  maintain,  and  vindicate  it 

There  is  no  such  notion  in  the  law  as  a  right  without  a 
remedy. 
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*  If  a  man  once  loses  or  quits  his  remedy  he  loses  his  [*  10] 
right 

If  I  have  a  bond  given  to  me  for  the  payment  of  one  thousand 
poimds,  I  have  no  remedy  to  recover  this  but  by  an  action ;  there- 
fore, if  I  release  all  actions  I  have  lost  my  right  to  my  money, 
because  I  have  given  away  the  means  to  recover  it 

6  Go.  Bep.  58,  Brediman's  Case,  If  a  man  purchase  an  advow- 
son,  and  at  the  next  avoidance  suffers  an  usurpation,  and  brings  not 
his  quare  impedit  in  time,  he  hath  lost  all  manner  of  remedy,  and 
in  consequence  his  right,  to  which  neither  he  nor  his  heirs  can 
ever  be  restored. 

Would  it  not  look  very  strange  to  the  rational  part  of  mankind, 
who  do  either  know  or  ever  heard  of  this  ancient  English  Consti- 
tution, which  is  so  founded  that  the  Commons  of  England  have  an 
undoubted  share  in  the  legislative  authority,  which  is  to  be  man- 
aged and  exercised  by  their  representatives,  chosen  from  and  by 
themselves,  in  which  every  freeholder  of  forty  shillings  per  annum 
hath  a  right  to  vote  for  the  county,  every  citizen  for  a  city,  and 
every  burgess  for  a  borough;  and  notwithstanding  this,  if  the 
sheriff  or  other  oflScer  that  is  to  cause  the  election  to  be  duly 
made,  shall  hinder,  disturb,  or  deprive  any  of  these  electors  of 
his  right,  the  person  injured  shall  have  no  remedy?  especially 
the  injury  being  done  to  such  a  right,  upon  the  security  whereof 
the  lives,  liberty,  and  property  of  all  the  people  of  England  do  so 
much  depend. 

Have  the  defendants  in  this  case,  by  hindering  the  plaintiff 
from  voting,  done  well  or  ill  ?  None  can  say  the  former,  because 
they  have  excluded  a  man  from  his  vote,  though  he  had  a  right 
thereunto;  then  they  have  done  ill  by  doing  so  great  an 
injury,  and  if  the  law  do  not  *  allow  an  action  to  the  party  [*  11] 
injured,  it  tolerates  injury,  which  is  absurd  to  say  is  tol-  • 
erable  in  any  government,  for  any  one  subject  to  be  permitted  to 
do  to  another  with  impunity. 

When  any  law  requires  one  to  do  any  act  for  the  benefit  of  an- 
other, or  to  forbear  the  doing  of  that  which  may  be  to  the  injury 
of  another,  though  no  action  be  given  in  express  terms  by  the  law 
for  the  omission  or  commission,  the  general  rule  of  law  in  all  such 
cases  is,  that  the  party  so  injured  shall  have  an  action.  Coke,  10 
Eep.  75,  the  case  of  The  Marshalsea,  12  Co.  Rep.  100.  2  Inst 
118,  which  is  a  maxim  allowed  and  approved  of  in  all  ages.     To 
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give  but  ODe  instance  among  many,  which  is  the  action  upon  the 
statute  of  2  Bich.  IL  ;  it  is  prohibited  that  none,  under  grievous 
pain,  shall  be  so  hardy  as  to  utter  and  tell  lies  or  false  stories  of 
the  Peers  and  great  men  of  the  realm ;  though  the  statutiO  gives  a 
particular  penalty,  yet  in  regard  of  the  particular  wrong  done  to 
the  peer  so  slandered,  he  may  have  his  action  by  consequence  of 
law,  though  not  given  by  the  statute  in  express  words.  There  is 
the  same  reason  where  the  common  law  gives  a  right  or  prohibits 
the  doing  of  wrong ;  but  in  this  case  an  Act  of  Parliament  is  not 
wanting,  for  the  Statute  of  Westminster  1,  cap.  5,  enacts  that  elec- 
tions shall  be  free. 

If  he  that  hath  a  right  to  vote  be  hindered  by  him  that  is  to 
receive  his  vote  or  to  manage  the  election,  that  election  is  not 
free,  but  such  an  impediment  is  a  manifest  violation  of  that  stat- 
ute and  an  injury  to  the  party  whose  vote  is  refused. 

The  Statute  of  Westminster  1  shows  what  opinion  the  King, 
Lords  spiritual  and  temporal,  and  Commons  in  Parliament 
[*  12]  had  of  the  great  consequence  it  was  to  the  whole  *  realm 
that  people  should  have  their  freedom  in  choice;  and 
though  the  common  law  was  the  same  before,  as  appears  even  by 
the  statute  itself,  the  words  whereof  are,  "  And  because  elections 
ought  to  be  free, "  yet  it  was  judged  high  time  to  add  the  sanction 
of  an  Act  of  Parliament  thereunto :  — 

"  The  King  commandeth,  upon  great  forfeiture,  that  no  great 
man  or  other,  by  force  of  arms,  nor  by  malice  or  menaces,  shall 
disturb  any  to  make  free  election. " 

Indeed  I  do  not  find  that  the  defendants  did  by  force  of  arms 
drive  the  plaintiff  away  from  the  election,  nor  by  menaces  deter 
him,  but  I  find  they  did  maliciously  hinder  him;  and  so  it  is 
charged  by  the  plaintiff  in  the  declaration,  and  so  found  by  the 
jury,  that  they  did  it  by  fraud  and  malice,  and  so  the  defend- 
ants are  offenders  within  the  very  words  of  the  Statute  of 
Westminster  1. 

And  surely  where  the  law  is  so  clear  as  to  the  right,  and  so 
strictlv  enjoined  by  Act  of  Parliament  to  be  observed,  it  seems  a 
gr^at  presumption  to  make  it  but  a  light  thing. 

It  being  apparent  then  that  the  plaintiff  had  a  right  and  the 
defendants  have  done  him  wrong,  and  that  by  consequence  of  law 
he  must  have  some  remedy  to  vindicate  his  right  and  to  repair  the 
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3.  I  come  in  the  thiTd  place  to  show  that  the  remedy  the  plain- 
tiff hath  pursued  by  bringing  this  action  is  the  proper  remedy 
allowed  by  the  ancient  law  of  England. 

This  action  is  that  which  is  called,  in  the  law  of  England,  an 
action  upon  the  case  which  is  founded  upon  the  particular  case  of 
the  party  injured. 

The  law,  in  all  cases  of  wrong  and  injuries,  hath  provided 
proper  and  adequate  cemediea 

*  First     When  a  man  is  injured  in  his  person,  by  being  [*  13] 
beaten  or  woimded,  the  law  gives  him  an  action  of  tres- 
pass of  assault  and  battery;  if  imprisoned,  an  action  of  false 
imprisonment 

Second.  If  his  goods  be  taken  away,  or  trespass  done  imto  his 
house  or  lands,  an  action  of  trespass  to  repair  him  in  damages. 

Third.  If  a  man  hath  a  franchise  and  is  hindered  in  the  enjoy- 
ment thereof,  an  action  doth  lie  which  is  an  action  upon  the  casa 

The  plaintiff  in  this  cause  hath  a  privilege  and  a  franchise,  as 
he  is  possessor  of  the  borough,  land,^  or  house,  and  the  defendants 
have  disturbed  him  in  the  enjoyment  thereof,  even  in  the  most 
essential  part,  which  is  his  right  of  voting. 

Fourth.  Where  any  officer  or  minister  of  justice  is  entrusted 
with  the  execution  of  the  process  of  law  and  he  doth  an  injury, 
an  action  of  the  case  lies  against  him. 

If  the  sheriff  will  not  execute  the  Queen's  writ,  by  arresting 
the  party  defendant,  or  taking  his  goods,  the  plaintiff  shall  have 
his  action  upon  the  case,  because  he  hath  refused  to  do  his  duty 
to  the  plaintiff's  damage. 

The  precept  the  defendants  received  from  the  sheriff  was  founded 
upon  the  King's  writ;  and  these  defendants  are  commanded  to 
cause  to  be  elected  two  burgesses  for  the  borough  of  Aylesbury, 
of  which  they  are  to  give  notice,  and  to  admit  every  one  that 
hath  a  vote  to  make  use  of  it. 

If  they  refuse  any  to  vote  that  hath  a  right,  they  act  contrary  to 
the  duty  of  their  office. 

Oljeet      1.    There  was  an  objection  made,    that  it  doth  not 
appear    that    the  persons  for  whom  the  plaintiff   voted 
*  were  elected ;  nor,  secondly,  that  they  would  have  been  [*  14] 
elected  if  his  vote  had  been  admitted. 

Besp,     I  answer  them  both  at  once ;  it  is  not  material  whether 

^  Probably  this  should  be  "  boroaghland,"  &c. 
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the  persons  for  whom  he  voted  were  chosen,  or  would  have  been 
chosen  if  he  had  his  vote. 

His  right  and  privilege  is,  to  give  his  suffrage,  to  be  a  party  in 
the  election,  and  if  he  be  excluded  from  thence,  he  is  wronged, 
though  the  parties  for  whom  he  would  have  given  his  vote  were 
elected.* 

Olject  2.  But  some  will  say,  as  they  have  already  said,  that 
the  plaintiff  hath  no  damage,  and  that  it  is  injuria  sine  damno. 
This  was  urged  by  one  of  my  Brethren,  viz..  Justice  Gould,  in 
express  words.  Justice  Powell  said  that  there  was  no  such  in- 
jury or  damage  as  would  support  an  action. 

Heap.  It  is  impossible  to  imagine  any  such  thing  as  injuria 
sine  damno;  every  injury  imports  damage  in  the  nature  of  it.  If 
a  man  will  pick  my  lock  and  come  into  my  house  without  my 
consent,  here  is  no  pecuniary  damage  done  to  the  value  of  a  farth- 
ing, yet  I  shall  have  an  action  against  him  and  recover  damages 
for  his  invasion  of  my  possession  and  property.  Many  cases  of 
the  same  nature  are  in  our  books  which  have  been  determined 
upon  this  ground  in  Westminster  Hall. 

24  Car.  II.  in  C.  B.  and  afterwards  in  B.  E.,  Turner  v.  Sterling, 
2  Levinz,  50. 

The  case  in  short  was,  that  the  plaintiflF  Turner  stood  to  be  one 
of  the  Bridgemasters  of  London  Bridge,  which  oflScer  is  to  be 
elected  by  a  Common  Hall  of  the  city  of  London ;  and  the  plain- 
tiff and  others  being  candidates,  the  question  was,  which  had  the 
greatest  number  of  votes?  The  plaintiff  demanded  the 
[♦IB]  poll.  The  defendant,  *  being  the  Lord  Mayor  of  London, 
refuBod  it.  It  was  then  determined  that  the  action  was 
rrmintainablo,  for  refusing  the  poll,  which  can  be  supported  only 
Upon  thlN  account,  that  the  plaintiff  had  a  right  to  have  it,  as 
Dvury  oandidato  hath,  though  if  he  had  had  it,  it  might  have  been 
HKfilimt  him;  but  the  denial  of  the  right  was  a  good  ground  of 

20  Kdw.  in.  18,  tit  Defence  5.  11  Hen.  IV.  47,*  action  upon 
Mm  n((M(i,  for  that  the  plaintiff  had  a  market  in  such  a  town,  and 
UMu\  Ui  hrtvii  toll  for  all  cattle  sold  within  the  market;  that  I.  S. 
WHM  H^fiuu  Ui  \\\h  market  with  a  horse  to  sell  there,  and  the  defend- 
fwil  Itlndnrod  him  from  going.     The  plaintiff  had  good  cause  of 

<  'I'ltf*  vtiftf  I II nihil  Imvo  lieon  examined  for  these  references,  bat  the  former  cannot 
U  lnmu\     'lUu  HDi'i'iiil  In  corrfct. 


K.  a  VOL.  XXV.]  TOET.  63 

Ho.  1.  —  Ashby  ▼.  White  and  ofh«n. 

action,  though  possibly  the  horse  might  not  have  been  sold ;  yet 
the  hindering  the  plaintiff  from  the  possibility  of  having  toll  was 
such  an  injury  as  did  import  such  damage  for  which  the  plaintiff 
ought  to  recover. 

2  Cr.  478,  2  EolL  21,  Evmt  v.  Dowman.  A.  makes  a  lease  to 
B. ,  and  during  the  term  the  lessor  comes  to  the  house  to  view  it, 
in  order  to  discover  if  any  waste  was  committed,  and  the  lessee 
disturbed  him  and  would  not  permit  him  to  enters  and  it  was 
held  that  an  action  would  lie  though  no  wetste  was  committed, 
and  so  no  actual  damage  done :  yet  forasmuch  as  the  lessor  had  a 
right  to  enter  and  see  whether  waste  was  committed  or  not,  the 
hindering  of  him  was  an  injury  to  his  right,  for  which  he  might 
maintain  an  action. 

Now,  to  say  that  there  is  no  such  injury  or  damage  as  will  sup- 
port the  action  in  this  case,  is  to  beg  the  question,  for  it  is  most 
apparent,  by  what  hath  been  said,  that  the  plaintiff  hath 
been  injured  in  being  denied  his  *  right;  i.t  lies  on  the  [*  16] 
other  side  to  show  any  particular  reason  that  so  affects  this 
case  to  make  a  difference  from  the  other  case,  to  which  purpose 
several  matters  have  been  urged  and  insisted  upon,  as,  — 

First,  that  this  would  be  the  occasion  of  many  actions. 

In  this  objection  all  my  brothers  did  concur,  and  Sir  Thomas 
Powis  urged  the  same. 

Besp.  If  that  be  so,  there  is  the  greater  reason  to  support  this 
action,  to  pimish  the  many  wrongs  that  have  been  done,  which 
will  prevent  any  more  of  the  like  nature. 

If  offences  multiply,  remedies  against  them  ought  to  be  ad- 
vanced. If  other  oflBcers  of  boroughs  have  been  guilty  of  the  like 
misfeasances  as  these  defendants  have  been,  it  is  fit  they  should 
be  as  liable  as  these  defendants  to  make  satisfaction. 

If  one  man  be  beaten  and  imprisoned,  is  it  any  objection  against 
his  having  an  action,  because  all  others  who  shall  be  as  evilly 
treated  as  he  hath  been  shall  have  the  like  remedy? 

The  only  means  to  hinder  these  corruptions  that  are  so  frequent 
among  these  officers  of  boroughs  and  corporations  is  to  let  them 
know  that  they  are  obnoxious  to  the  law,  and  that  their  purses 
must  make  satisfaction  to  all  those  they  shall  injure  in  this 
manner. 

It  is  very  true  if  one  act  that  tends  to  the  injury  of  many  per- 
sons be  committed,  no  one  person  injured  shall  be  allowed  to  have 
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an  action,  because  the  rest  might  have  the  same,  Litt  66, 
5  Ca  Eep.  72,  Williams'  Case.  Cro.  Eliz.  664,  Fineux  v. 
Hovenden,  the  case  of  saying  Divine  service  in  a  chapel  of  a 
manor  to  the  lord  and  his  tenants,  or  for  the  stopping  of  a  lane 
or  common  way,  because  the  defendant  would  be  doubly  or 
[*  17]  trebly  vexed  for  one  *  act ;  but  in  this  none  can  have  any 
action  but  the  party  grieved  whose  vote  was  denied;  the 
others  whose  votes  were  admitted  are  not  concerned;  and  if  the 
officer  denies  a  hundred  that  have  right,  there  are  a  hundred  sev- 
eral wrongs,  for  which  he  will  be  liable  to  a  hundred  several 
actions ;  as  if  a  man  will  make  it  his  business  to  fling  stones  and 
hit  a  hundred  several  men,  he  must  make  satisfaction  to  them  all. 
But  surely  this  is  so  far  from  being  an  objection,  that  it  is  a 
strong  argument  to  support  the  action ;  for  if  the  mayor  or  bailiif 
of  a  borough  shall  have  a  liberty  to  refuse  men  that  have  votes,  he 
will  easily  have  a  majority  to  vote  on  his  side ;  and  then  what 
will  become  of  our  elections  ?  He  will  return  him  that  is  elected 
by  his  majority,  which  he  hath  made  by  excluding  the  votes  of 
others  which  have  a  right 

This  will  give  an  opportunity  to  officers  to  be  partial  and  cor- 
rupt, and  to  return  divers  persons  to  be  elected  in  that  manner 
who  must  have  possession  for  some  time,  give  voices  in  the  mak- 
ing of  laws  and  imposing  of  taxes,  until  the  right  of  election  can 
be  determined. 

And  though  it  may  be  said  that  the  plaintiff,  upon  hearing  the 
cause  in  the  House  of  Commons,  may  have  his  voice  allowed  him, 
yet  it  cannot  compensate  for  the  mischief  that  may  be  done  to  the 
kingdom  in  the  meantime  by  the  votes  of  those  who  shall  be  par- 
tially returned,  and  are  not  the  representatives  of  the  people  of 
the  place  that  are  to  choose  them.  Besides  the  rule  against  mul- 
tiplying actions  is  confined  to  such  acts  where  there  is  another 
r«niedy  to  be  had  ;  but  where  there  is  no  other  remedy  but  an 
a(jtion,  he  must  answer  to  so  many  several  actions  as  there  are 
imrmmn  injured. 

Hui)i)08e  a  man  will  plough  up  the  ground  in  which 
(♦  I HJ  •a  hundred  ixsrsons  have  common,  he  must  answer  all  their 

Hn  If  Uhj  inhabitants  of  a  town  have  a  common  watering-place, 
Hinl  n  ^tmiii^ctr  stops  the  current  thereunto,  whereby  the  water  is 
rt)y<'M.«t<l,  livery  inhabitant  shall  have  his  action,  because  there  is 
ho  *tl\ttu'  M'liMMly, 
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Besides  this  action,  the  party  injuted  hath  no  other  remedy; 
no  indictment  lies,  because  it  is  a  personal  wrong  to  the  party, 
and  no  wrong  to  the  public,  but  in  the  consequence  of  it,  as  an 
evil  example,  and  tends  to  encouragement  of  other  such  officers  to 
commit  the  like  transgressions. 

Object  Another  objection  hath  been  against  the  novelty  of  the 
action ;  never  any  such  action  was  ever  brought. 

B€9p,  1.  For  aught  I  know,  this  is  the  first  occasion  that  ever 
was  given,  for  I  never  heard  that  any  man  was  so  presumptuous 
as  to  proceed  or  act  against  apparent  right  as  these  defendants 
have  done. 

It  is  not  the  novelty  of  the  action  which  can  be  trged  against 
it,  if  it  can  be  supported  by  the  old  grounds  and  principles  of  the 
law.  The  ground  of  law  is  plain  and  certain,  and  indeed  univer- 
sal, that  where  any  man  is  injured  in  his  right,  by  being  either 
hindered  in,  or  deprived  of,  the  enjoyment  thereof,  the  law  gives 
him  an  action  to  repair  himself. 

That  case  of  Hunt  v.  Dovman,  which  was  16  Jacobi,  anno  1618, 
of  an  action  by  the  landlord  against  the  tenant,  for  hindering  from 
searching  his  house,  to  see  whether  it  was  in  repair,  was  never 
brought  before  that  time,  and  that  of  Turner  and  Starlmg  was 
not  brought  till  23  Car.  H. 

The  law  of  England  is  not  confined  to  particular  •  prece-  [*  19] 
dents  and  cases,  but  consists  in  the  reason  of  them,  which 
is  much  more  extensive  than  the  circumstance  of  this  or  that  case, 
Itatio  Ugis  est  anima  leffis,  et  uH  eadem  ratio  iM  idem  jus. 

An  action  of  the  case  against  a  master  of  a  ship,  for  that  the 
ship,  lying  in  the  river  of  Thames,  was  robbed,  was  maintainable 
upon  the  same  reason  as  against  a  common  carrier,  yet  such  an 
action  was  never  known  until  23  Car.  II.  iMars  v.  Slue,  Sir  T. 
Eaymond,  220,  1  Ventr.  190,  238]. 

Cro.  Car.  15,  Jones,  93,  Palmer  315,  Smith  v.  Oran%haw.  An 
action  of  the  case  was  brought  for  maliciously,  and  without  any 
probable  cause,  indicting  the  plaintiff  of  high  treason,  which  was 
the  first  that  was  ever  brought  in  such  a  case,  and  yet  resolved  to 
lie  upon  the  same  reason  as  upon  an  indictment  of  felony. 

2  Levinz,  250.  Heming  and  Beale ;  action  upon  the  case  was 
brought  against  the  mayor  of  a  town  for  refusing  the  plaintiff  to 
give  his  vote  at  the  choice  of  a  new  mayor,  of  which  there  never 
was  any  scruple  made,  but  that  the  action  did  well  lie.     Though 
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that  was  the  first  precedent,  I  believe  none  of  my  Brothers  will 
deny  that  if  a  freeman  who  hath  a  right  to  give  his  vote  for  the 
choice  of  a  mayor'be  denied,  but  that  an  action  upon  the  case  lies. 

There  can  be  no  difference  between  that  and  this  case,  unless  it 
can  be  supposed  that  the  right  to  vote  at  the  election  of  a  mayor  is 
of  higher  estimation  in  the  eye  of  the  law  than  a  right  to  choose 
members  to  serve  in  the  High  Court  of  Parliament 

A  mayor  of  a  town  is  to  govern  the  electors  according  to  law, 
which,  if  he  doth  transgress,  he  must  make  satisfaction  for 
[*20]  the  injury;  but  a  Parliament  man,  in  *  conjunction  with 
others,  hath  an  absolute  power  over  life,  liberty,  and  prop- 
erty of  every  elector. 

This  action  is  not  only  founded  upon  the  reason  of  the  common 
law,  but  it  hath  the  sanction  of  an  Act  of  Parliament,  viz.,  the 
Statute  of  Westminster,  2  Cap.  24  "  Quotiescunq.  de  cetero  eve- 
nerit  in  cancellarift,  quod  in  uno  casu  reperitur  bieve  et  in  con- 
simili  casu  cadente  sub  eodem  Jure,  et  simili  indigente  remedio 
non  reperitur,  concordent  clerici  de  cancellaria  in  breve  faciendo 
et  de  consensu  Jurisperitorum,  fiat  breve  ne  contingat  de  cetero 
quod  curia  D&i.  Segis  deficiat  querentibus  in  Justicia  p. 
quirenda.  * 

I  shall  now  consider  some  objections  that  have  been  made  and 
used  as  aiguments  by  my  Brethren  to  support  this  judgment 

Saith  one,  the  defendant  is  a  Judge,  and  acting  as  such,  no 
action  lies  against  him. 

Saith  another,  he  is  qiiasi  a  Judge.  I  suppose  he  means  that 
his  judgment  is  used  or  exercised,  and  theiefore  all  persons  con- 
cerned ought  to  be  concluded  by  it,  viz. ,  those  that  these  oflBcers 
say,  have  votes,  have  them,  and  those  which  say  have  none, 
have  none,  but  still  subject  to  the  control  and  determination  in 
Parliament 

Another  brother  did  hold  that  the  officer  is  neither  a  Judge,  nor 

llko  a  Judge,  which  opinion  I  do  concur,  for  certainly  he  is  only 

a  uiIniHtcsrial  officer  to  execute  the  Queen's  writ,  viz.,  to  assemble 

iU(m  who  are  electors  to  make  the  election,  by  receiving  their 

vr»t««,    computing  their  numbers,   and  to  declare  the  election, 

himI  U»  mturn  the  persons  elected.^  .  .  . 

t  A  \mt  Im  horo  rolRRlug  from  the  M.S.  the  objection  with  which  the  Lord  Cribv 

hffiti  wUUiU  thtt  rejMirt  i*  tnken.  From  the  Justice  proceedfl  todeal,  namely,that  thei 

fhi,t(H  iii  f^»rd  UArMOND,  It  only  appears  matter  in  question  belongs  to  the  Parlia- 

^tt^  i\m  fNlMttiiitf  innitor  oonaiita  in  stating  ment.  ^  R.  C. 
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•  .  .  .  This  being  an  objection  I  did  not  foresee,  therefore  [*  21] 
when  it  was  made  in   the   Queen's  Bench,  I  would  not 
then  give  it  so   full  an  answer  as   I  hope  to  do  now,  though 
that  which  I  then  gave  might  be  sufficient  for  the  auditors  then 
present 

1.  I  shall  in  the  first  place  endeavour  to  maintain  that  this 
case  is  proper  in  the  nature  of  it  to  be  determined  in  the  Queen's 
Courts. 

Secondly,  there  is  no  other  provision  made  for  the  plaintiff, 
that  is  highly  injured  in  his  right,  but  bringing  his  action  in 
the  Courts  of  law  that  have  power  to  determine  of  men's  lives, 
liberties,  and  properties. 

As  to  the  first,  the  case  in  the  nature  of  it  is  proper  for  the 
Queen's  Courts,  which  will  be  apparent  if  the  right  of  electing 
the  first  order  of  representatives,  viz.,  Knights  of  the  Shires,  be 
considered,  which  is  founded  upon  the  elector's  freehold.  Mat- 
ters of  freehold  are  determinable  originally  and  primarily  in  the 
Queen's  Courts  by  the  rules  and  methods  of  the  common  law,  by 
jurors,  upon  oath,  upon  the  evidence  of  witnesses  also  sworn ;  and 
as  the  right  of  the  freehold  is  determinable  there,  so  are  all  bene- 
fits, rights,  and  advantages  depending  thereupon  or  belonging 
thereunto. 

And  if  a  freeholder's  voice  be  refused  by  the  sheriff,  what  could 
hinder  but  that  the  Queen's  Courts  should  try  and  determine  this 
matter  by  a  jury  upon  the  oaths  of  witnesses,  or  evidences  in  writ- 
ing, whether  the  plaintiff  that  supposes  himself  wronged  was  a 
freeholder  or  not? 

I  next  consider  the  orders  of  representatives  which  are  citizens 
and  burgesses ;  their  right  depends  either  upon  usage,  pre- 
scription, or  custom,  or  letters-patent      •  These  also  are  [*  22] 
primarily  and  originally  cognisable  by  the  Queen's  Courts. 

Customs  and  prescriptions  are  triable  in  pais  by  the  country, 
viz.,  a  jury  of  twelve  men  of  that  county  where  the  custom  is 
alleged  to  be.  This  is  so  in  all  cases,  none  excepted,  that  ever  I 
knew. 

And  as  to  letters-patent,  if  pleaded  specially,  the  Court  must 
judge  of  them,  and  if  either  party  conceives  the  Court  hath  judged 
amiss,  he  hath  his  remedy  by  writ  of  error,  and  at  last  it  will 
come  into  Parliament,  where  it  will  receive  a  final  judgment;  so 
that  this  case,  being  founded  upon  custom,  is  proper  for  the  deter- 
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minatioD  of  the  Queen's  Courts,  as  well  as  all  other  cases  of  right 
depending  upon  custom  or  usage. 

An  objection  was  made  hereunto  by  one  of  my  Brethren,  viz. , 
Powis.  There  are  various  ways  of  electing  in  the  several  bor- 
oughs of  England:  in  some  places  all  the  freemen,  in  other  places 
all  the  inhabitants  paying  scot  and  lot,  in  some  other  places  those 
which  do  not,  but  certain  persons  called  pot-wallers :  others  choose 
by  a  select  number  of  persons,  under  particular  denominations  or 
qualifications;  and  therefore  these  are  things  of  too  intricate  or 
difficult  a  nature  for  the  Queen's  Courts,  and  that  Parliament 
or  House  of  Commons  had  reserved  the  power  of  determination  to 
themselves. 

Besides,  by  a  late  ^Act  of  Parliament,  m.  7  et  8,  Will  III. , 
the  last  determination  of  the  House  of  Commons  concerning  the 
right  of  elections  is  to  be  pursued. 

Beap,     That  great  difficulty  in  determining  the  various  methods 

or  ways  of  elections  is  not  apprehended ;  they  depend  either  upon 

charters  or  customs,  and  therefore  are  not  more  difficult  to 

[*23]  determine  than  the  other  •franchises  or  liberties  which 

subsist  upon  the  same  foundation. 

As  for  the  reserving  a  power  to  themselves  to  determine,  it  is 
a  very  odd  term  or  phrase,  but  it  is  but  gratis  dictum,  without 
the  least  appearance  of  authority  or  reason,  for  sure  the  Consti- 
tution of  England  is  not  derived  from  the  House  of  Commons, 
but  the  House  of  Commons  is  part  of  it 

And  as  to  the  Act  of  Parliament,  the  officer  is  to  return  him 
elected,  that  is  chosen,  according  to  the  last  determination  of  the 
House  of  Commons. 

That  settles  the  right  of  election.  Now  suppose  the  officer  will 
deny  a  man  a  vote,  that  according  to  the  last  determination  therein 
hath  or  ought  to  have  one,  and  this  the  mayor  or  bailiffs  did  well 
knowj  what  is  it  hinders  him  that  had  right,  according  to  that 
determination,  from  bringing  his  action  against  the  officer  who 
hath  injured  him  ?  It  cannot  be  the  Act  of  Parliament,  for  the 
Queen's  Courts  are  by  law  the  first  and  original  expounders  of  the 
statutes  of  the  realm. 

Not  many  days  since,  in  this  present  session  of  Parliament,  it 
was  resolved,  that  the  right  of  election  of  burgesses  to  serve  for 
the  borough  of  Sudbury,  is  only  in  the  sons  of  freemen  bom  after 
their  fathers  were  made  free,  or  in  such  who  have  served  seven 
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years  as  apprentices  there,  or  are  made  free  by  redemption :  if  any 
one  of  these  is  refused  his  vote,  is  it  not  reasonable  and  just  that 
he  should  have  an  action?  and  if  so,  where,  but  in  one  of  the 
Queen's  Courts?  —  for  that  is  now  a  right  settled  by  Act  of  Far* 
liament,  and  the  party  who  is  within  the  rule  of  that  determina- 
tion, hath  a  right  vested  in  him  by  force  of  statute ;  and  it  being 
a  fundamental  principle  of  law,  that  the  Queen's  Courts  are 
the  original  expounders  *  of  Acts  of  Parliament,  and  are  to  [*  24] 
do  right  to  all  persons  according  to  law,  they  can  never 
have  an  opportunity  of  exercising  this  authority  unless  it  be  upon 
an  action  depending  in  the  Court 

Secondly.  There  is  no  other  place.  Court,  or  jurisdiction 
appointed  by  the  law  of  England  for  determining  this  right 
or  repairing  this  injury,  but  one  of  the  Queen's  Courts  of 
Westminster. 

It  is  a  general  rule  in  all  cases,  that  when  any  one  impeaches 
the  jurisdiction  of  one  Court,  he  must  entitle  another  Court  to 
have  a  jurisdiction  of  that  matter. 

The  affirmative  is  on  that  side  that  arraigns  the  jurisdiction  of 
the  Queen's  Courts,  and  for  want  thereof  this  action  doth  not  lie ; 
but  no  one  precedent  can  be  given  of  any  course  taken,  or  any 
redress  that  a  party  so  injured  can  have  elsewhere. 

And  though  it  is  not  proper  to  prove  a  negative,  yet  I  may 
safely  take  it  upon  me  in  this  case,  that  it  is  impossible,  upon 
the  principles  of  law,  that  the  affirmative  can  be  true. 

This  is  indeed  a  case  relating  to  an  election,  but  there  is  no 
occasion  to  decide  the  sole  question  which  can  be  submitted  to 
the  House  of  Commons,  viz.,  which  two  of  the  candidates  were 
elected,  for  be  it  one  way  or  other  it  is  not  material  to  the  plain- 
tiff's action. 

First  To  say  that  the  plaintiff  should  apply  to  the  House 
of  Commons,  I  may  be  bold  to  say,  that  never  any  one  man  of  any 
town  or  place  did  ever  apply  to  the  Parliament,  complaining  that 
he  was  debarred  of  his  vote  when  he  had  a  right  thereunto. 

Indeed  sometimes  some  of  a  borough  have  complained  that  per- 
sons have  been  returned  by  their  officer  to  be  elected,  that 
were  not  duly  elected,  which  is  an  injury  *  done  to  the  [*  25] 
whole  community,  to  have  a  person  sit  there  as  their  repre- 
sentative that  was  not  elected;  this  is  to  bring  the  rights  and 
merits  of  election  into  question. 
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So  if  one  complains  that  he  was  elected  by  a  majority,  and  that 
another  was  retamed,  this  also  brings  the  merits  into  question,  of 
which  that  house  hath  cognisance,  and  therefore  as  incident  and 
necessary  thereunto,  they  must  try  the  right  of  electors,  which  of 
them  by  custom  or  letters-patent  have  voices. 

And  so  have  all  other  Courts  whatsoever,  even  the  Ecclesiastical 
C!ourts,  that  proceed  according  to  the  civil  law  in  a  suit  that  is 
proper  for  their  jurisdiction.  If  letters-patent,  conveyance  of 
lands  and  tenements  come  in  question,  they  shall  determine  that 
matter  though  primarily  and  originally  determinable  in  the  Courts 
of  common  law,  and  so  in  all  other  cases  of  the  like  nature,  for  it 
is  known  that  matrimony  is  properly  under  the  jurisdiction  of  the 
Ecclesiastical  Court,  and  if  a  question  arises  thereupon  between 
the  supposed  married  parties  in  their  life-time,  or  upon  dower  or 
bastardy,  it  shall  be  tried  and  determined  there. 

But  if  any  action  be  brought  by  a  man  and  a  woman,  supposing 
her  to  be  his  wife,  if  the  defendant  pleads  in  abatement  that  they 
were  not  married,  it  shall  be  tried  by  a  jury  where  the  action  was 
brought;  so  if  any  one's  title  depends  upon  a  marriage,  upon  an 
action  brought  to  try  the  title,  the  marriage  may  be  determined 
by  a  jury. 

And  because  the  House  of  Commons  may  determine  who  are 
electors  and  who  are  n^t,  in  order  to  try  the  right  of  election,  it 
doth  not  therefore  follow  that  when  the  right  of  election  is  not  in 
q\ioRtion,  that  they  shall  try  the  right  of  an  elector. 

There  is  a  difference  between  the  right  of  the  elected: 
[*  26]  *  tlie  one  is  only  Me  vice,  the  other  is  a  freehold  or 
franchise, 

2.  Who  hath  a  right  to  be  the  Parliament  is  properly  cognis- 
able thoro ;  but  who  hatli  a  right  to  choose  is  a  matter  originally 
eHtabliahiHl  and  settled  before  there  is  a  Parliament  assembled. 

3.  When  the  right  of  a  candidate  is  examined,  it  is  upon  this 
account  whethor  this  or  tliat  candidate  hath  the  right  to  be 
in  thoir  oomt>nny»  and  to  join  witli  them  in  the  making  and 
forming  of  laws;  and  tlun-  as  Uie  great  conservators  of  the  peo- 
pU^*  rights,  will  not  pt^rmit  any  to  join  with  them  that  is  not 
truly  a  repn>senU\tive  of  the  place  for  which  he  pretends  to  be 
chi^en, 

4  The  merits  of  an  election  is  proper  for  the  House  of  Com* 
moi\s,  for  it  is  they  only  that  can  uive  the  most  effectual  remedy. 
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by  excluding  the  usurping  member,  and  giving  the  possession  of 
the  place  to  him  that  hath  the  right 

As  it  was  never  known  that  ever  any  man,  in  the  like  case  as 
this,  did  apply  to  the  House  of  Commons,  so  it  is  a  matter  out  of 
their  jurisdiction ;  I  do  not  mean  so  out,  that  it  is  above  the  juris- 
diction ;  no,  it  is  below  it 

The  House  of  Commons  cannot  take  cognisance  of  particular 
men's  complaints ;  there  is  matter  of  greater  importance  for  them 
to  employ  themselves  about,  which  are  the  **  Ardua  et  urgentia 
negotia  Segni,"  (as  the  writ  says),  the  safety  and  defence  of 
the  King  and  kingdom;  and  therefore,  though  this  be  a  case 
that,  in  consequence,  concerns  the  lives  and  liberties  of  the 
subjects  of  England,  yet  in  regard  the  law  has  provided  for  it, 
it  is  to  be  pursued  in  the  ordinary  and  common  methods  of  jus- 
tice, without  giving  them  so  much  trouble  to  the  interruption  of 
their  greater  affairs. 

*  It  is  without  precedent  that  ever  the  House  of  Commons  [*  27] 
did  give  damage  to  a  party  injured,  that  is  all  the  party 
can  have  in  this  case. 

Says  one  of  my  Brothers,  here  is  not  a  ground  for  an  action, 
because  here  is  no  damage,  as  if  a  man  hath  a  right  to  a  presenta- 
tion, and  he  is  disturbed  at  the  common  law,  he  could  not  recover 
damages;  that  this  is  like  imto  that,  for  this  is  but  a  right  of 
nomination. 

Besp,  In  the  case  of  a  presentation  the  law  gives  him  a  remedy 
to  recover  the  thing  he  is  hindered  of,  which  continues,  and  to 
which  he  may  be  restored ;  but  there  is  no  remedy  to  recover  the 
thing  he  hath  lost,  which  was  his  vote  at  the  election ;  for  the 
election  is  over  and  is  not  to  be  had  again.  Now  where  a  man 
is  wronged  and  injured,  if  he  cannot  bring  his  action  to  recover  the 
thing  he  hath  lost  by  the  injury,  he  shall  have  damages  in  lieu 
thereof. 

This  man  is  injured ;  the  House  of  Commons  cannot  give  him 
satisfaction  in  damages;  they  never  did  so  in  any  case. 

2.  If  the  Parliament  should  be  dissolved  before  satisfaction, 
what  then  shall  become  of  him?  Every  one  must  acknowledge 
in  that  case  the  law  is  defective. 

For,  first,  it  is  part  of  the  fundamental  constitution  of  the  king- 
dom that  a  Parliament  should  not  always  be  sitting.  Then,  if 
the  Parliament  be  dissolved,  his  remedy  for  the  injury  must  be 
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also  determined,  for  none  will  say  that  another  Parliament  did 

ever  take  cognisance  of  such' a  case.^ 
[*28]       *And  now,   to  consider   those    cases  that  have  been 
quoted,  that  of  Mr.  Onslow,  where  it  was  held,  33  Car. 
IL ,  that  no  action  did  lie  at  the  common  law  for  a  false  return 
of  a  member  to  serve  in  Parliament 

Hesp.  PQ  Suppose  that  the  reason  is  obvious,  because  he  hath 
a  remedy  in  Parliament  to  recover  his  place,  from  which  he  is  by 
the  false  return  excluded,  and  the  right  of  election  is  properly 
cognisable  there ;  and  therefore  there  is  no  reason  he  should  have 
botL 

Another  objection  was  made,  viz.,  that  this  matter  may  come 
in  question  in  the  House  of  Commons ;  and  if  they  should  deter** 
mine  that  this  plaintiff  hath  no  right,  what  should  we  do  then  ? 

1st,  I  answer  that  this  man's  vote  upon  this  election  neither 
could  nor  ever  can  come  in  question  there,  because  there  is  no 
occasion;  the  right  of  the  election  being  admitted  can  never  be 
controverted. 

2nd,  If  it  were  to  come  in  question  upon  a  controversy  concern- 
ing the  election  of  two  men,  which  had  the  right,  it  comes  then 
in  question,  not  as  an  original  cause,  but  incident  to  another's 
right  that  then  is  asserted 

Thirdly,  whenever  this  question  concerning  the  plaintiff's  right 
shall  be  occasionally  brought  before  the  House  of  Commons,  upon 
the  trial  of  the  merits  of  an  election,  that  House  never  gives  a 
judgment  concerning  this  particular  right  of  an  elector, 
[*  29]  but,  in  general,  1st,  Whether  *  of  the  two  competitors  were 
elected  ?  2nd,  In  general  concerning  the  right  of  election 
in  the  borough,  whether  all  inhabitants,  or  those  under  a  particu- 
lar qualification,  or  whether  the  whole  commonalty  or  a  selected 
Duialier;  but  all  these  are  but  ways  or  means  to  determine  the 
right  of  the  election. 

'  A  paragraph  which  occnn  in  this  day  in  Westminster  HaU,  where  the  eev- 

pliifce  lU  the  Lords'  Reports  deserves  in-  eral  Courts  maj  be  of  varions  opinions  on 

aertion  :  the  same  question,  and  yet  no  hurt  is  done 

"  Ai*  ta  what  was  objected  that  the  to  the  public ;  nay,  this  is  no  more  than 

sa^ue  TTiatt^r  may  come  in  question  in  the  happens  in  the  House  of  Commons  when 

HoQjie  i^f  Commons,  where  it  may  be  de-  the  right  of  election  in  the  same  borough 

term  iced  thiu  the  plaintiff  hath  no  right,  is  decided  different  ways  in  different  Pai^ 

vo  that  groat  confosion  would  ensue  from  liaments,  and  they  do  not  think  them- 

diffcreot  jtidgments  in  different  Courts,  it  selves  dishonoured  by  it." 
IB  iia  mor^  than  what  may.  happen  every 
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The  case  of  Bamardiston  and  Soame  was,  that  no  action  lay 
for  a  double  return,  though  judged  once  in  the  King's  Bench  to 
lie ;  but  that  judgment  was  reversed  in  the  Exchequer  Chamber, 
and  that  reversal  affirmed  in  Parliament 

I  was  then  called  to  give  my  opinion,  which  was  against  the 
action,  for  two  reasons :  first,  a  double  letum  was  no  return  that 
the  law  took  notice  of,  but  only  allowed  of  by  the  custom  of  Par- 
liament Secondly,  in  case  of  doubt  the  course  of  Parliament 
admits  it ;  theiefore,  when  an  officer  doubts,  and  returns  it  doubt- 
ful, he  submits  to  the  judgment  of  the  House  of  Commons,  that 
have  cognisance;  therefore  it  is  not  reason  for  the  law  to  allow 
such  an  action,  for  submitting  a  matter  of  fact  (the  truth  of  which 
the  officer  doubts)  to  the  determination  of  those  who  have  a  juris- 
diction of  the  matter. 

Object  That  the  elected  shall  not  have  an  action,  yet  the  elec- 
tor, that  it  may  be  is  but  a  cobbler,  shall,  is  very  unieasonable. 

Besp.  The  law  hath  no  respect  to  person.  He  is  (though  a 
cobbler)  a  free  man  of  England,  and  to  be  represented  in 
Parliament 

There  have  been  some  other  objections,  which  I  take  rather 
to  be  shifts  than  arguments. 

One  is  that  the  declaration  is  not  good. 

That  was  made  by  one  of  my  Brethren,  who  was  against  the 
action    (which    must    be    upon    the    supposal    that    the 
*  action  should  lie),  viz.,   that  he  hath  alleged  he  was  [*30] 
hindered  in  the  giving  his  vote:  that  is  too  general;  it 
should  have  been  said  how,  and  what  he  did  to  hinder  him. 

Besp,  In  all  cases  where  a  man  is  hindered  of  an  incorporal 
right,  as  this  is,  it  is  sufficient  to  say  in  the  declaration  that  he 
was  hindered.  As  in  a  quare  impedit  (Bridgeman's  Sep.^  4, 
Datoiry  v.  Dee)  action  declares  for  disturbing  him  in  the  sitting  in 
a  seat,  or  to  execute  an  office.  9  Co.  Eep.  42,  Earl  of  Shrewsbury's 
Case,  is  very  good,  without  showing  in  what  manner  he  was  dis- 
turbed; besides,  this  is  as  certain  as  the  Statute  of  Westminster 
1  Car.  5,  which  hath  the  same  word  in  effect  as  is  used  here,  viz. , 
disturb  to  make  free  election. 

There  hath  been  a  great  stress  laid  upon  a  case  in  2nd  Cro.  368, 
Moor,  842,  Ford  and  ffoskins,  which  is,  that  by  the  custom  of  a 
manor,  every  tenant  for  life  might  name  his  successor  for  life 
1  This  meaiu  the  Reports  of  Sir  John  Bbidoman,  Chief  Justice  of  Chester. 
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whom  the  lord  is  to  admit ;  one  is  named,  and  the  lord  refuses  to 
admit  him,  for  which  he  brings  an  action  upon  the  casa  It  was 
held  not  to  lie,  because  the  nominee  had  no  right  without  being 
admitted ;  but  surely  the  contrary  is  in  this  case,  for  the  plaintiff 
had  a  right  to  vote  without  being  jSrst  admitted  by  the  defendants. 
No  action  will  lie  for  not  giving  a  right,  but  surely  it  is  law  that 
an  action  will  lie  for  defrauding  and  hindering  a  man  to  enjoy 
the  right  which  he  hatL 

Divers  other  objections  have  been  made,  viz. 

Object  1.  That  this  matter  is  triable  "  per  legem  et  consuetu- 
dinem  Parliamenti. " 
[♦  31]  *  Besp.  That  is  asserted  but  not  proved,  but  rather  the 
contrary  doth  appear,  for  this  is  a  right  not  founded  upon 
the  law  and  custom  of  Parliament,  but  it  is  an  original  right, 
part  of  the  constitution  of  the  kingdom  as  much  as  a  Parliament 
is,  and  from  whence  the  persons  elected  to  serve  in  Parliament  do 
derive  their  authority,  and  can  have  no  other  but  that  which  is 
given  to  them  by  those  that  have  this  original  right  to  choose 
them. 

Object  2.  The  House  of  Commons  have  a  jurisdiction  to  try 
the  right  of  the  election  of  their  own  members. 

Besp.  It  is  very  true  they  have,  and  it  is  only  upon  this 
account  that  those  persons  are,  or  pretend  to  be,  their  members, 
and  petition  to  be  admitted;  but  that  the  House  have  power  to 
try  or  determine  the  right  of  other  persons  that  are  not  their  mem- 
bers, and  do  not  pretend  to  be  so,  cannot  be  justified  by  any  prece- 
dent or  usage. 

But  this  objection  is  enforced  by  saying  that  they  cannot  deter- 
mine the  right  of  the  election  unless  they  also  determine  the  right 
of  the  electors. 

Besp.  That  oftentimes  is  so,  though  not  always ;  but  taking  it 
for  granted  to  be  so,  that  is  only  pro  hoc  vice,  and  in  that  particu- 
lar case ;  but  that  cannot  conclude  an  elector,  who  hath  a  right, 
because  he  is  not  a  party  to  the  suit ;  his  right  comes  not  there  in 
question  originally,  but  consequentially  in  a  cause  litigated  be- 
tween other  persons,  to  which  he  is  no  party ;  therefore  it  is  not 
reason,  nor  agreeable  to  the  principles  of  law,  for  the  right  of  one 
man  to  be  conclusively  determined  in  a  cause  between  other  par- 
ties wherein  he  is  no  party  himself. 

Object  3.     That  a  man  may  have  a  right  without  a  remedy  by. 
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the  common  law ;  as  in  the  case  of  a  legacy,  if  it  be  not  paid  no 
action  lies. 

Besp.     No  action  lies  because  it  is  of  ecclesiastical  cog- 
nisance, *  but  the  legatee  is  not  without  an  adequate  rem-  [*  32] 
edj:  he  may  sue  in  the  Ecclesiastical  Court,  and  shall 
recover  there ;  so  that  as  his  right  is  by  the  ecclesiastical  law  of 
England,  in  consequence  thereof  that  law  gives  him  a  remedy. 

Object.  4  That  one  man  hath  an  annuity  for  the  life  of  another, 
and  a  third  person  kills  him,  upon  whose  life  the  annuity  depends, 
whereupon  the  man  brings  an  action  against  the  man-slayer.  It 
was  held  no  action  lay. 

Besp.  If  the  man-slayer  be  a  murdeier  he  is  past  an  action 
because  he  is  to  be  hanged,  which  is  a  very  compendious  way  in 
law  to  defeat  any  man  of  an  action ;  but  if  the  man-slayer  be  no 
murderer,  but  only  guilty  of  manslaughter,  then  there  is  not  that 
ground  of  action  as  in  this  case,  for  there  was  no  malice,  which 
is  the  ground  of  this  action. 

Besp.  2.  There  is  no  trust  in  him  that  kills  the  man,  upon 
whose  life  the  annuity  depends,  to  take  care  of  or  to  preserve  his 
life,  but  there  is  a  trust  in  the  defendants,  as  ofQcers,  to  allow 
every  elector  his  right  of  voting. 

Besp.  3.  The  true  answer  is,  that  every  man  who  hath  an  estate 
determinable  upon  another  man*s  life,  hath  it  subject  to  those 
casualties  that  are  incident  to  mankind,  that  occasion  as  well 
violent  as  natural  death,  and  therefore  he  that  hath  interest  de- 
pending thereupon  must  be  contented  therewith. 

Object.  5.  If  one  perjures  himself  in  a  cause,  to  the  damage  of 
another  person  who  is  either  plaintiff  or  defendant,  no  action  upon 
the  case  lies. 

Besp.  Nor  is  it  reason  it  should,  for  perjury  is  a  crime  of  so 
high  a  nature  that  it  concerns  all  mankind  to  have  it  punished, 
which  cannot  be  in  an  action  upon  the  case,  where  nothing 
but  damages  shall  be  recovered  by  the  •party  injured,  [*33] 
which  is  not  sufficient  to  secure  the  public  against  so  dan- 
gerous a  creature,  who  hath  offended  against  the  common  justice 
of  the  kingdom.  Therefore,  for  example  sake,  and  public  secur- 
ity, the  prosecution  of  such  an  offence  is  vested  in  the  Crown. 
But  for  perjury  by  jurors,  who  give  corrupt  and  false  verdicts,  the 
party  grieved  hath  a  remedy  to  be  relieved  against  the  verdict  by 
attaint,  in  which  an  infamous  judgment  shall  be  given,  whereby 
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the  persons  convicted  shall  be  deprived  of  all  credit,  and  yet  those 
jurors  are  Judges  of  the  fact  which  they  try. 

Object  6.  This  is  a  new  invention,  which  carries  with  it  many 
inconveniences. 

Beap.  That  is  only  said ;  but  no  inconveniences  can  ensue,  but 
rather  to  the  contrary.  It  will  be  a  great  security  to  the  subjects' 
right  and  property  against  the  frauds  and  partialities  of  officers 
that  are  trusted  in  great  measure  with  the  rights  of  the  people,  to 
receive  and  allow  their  suflErages  upon  elections. 

Object  7.  And  the  last  preceding  objection  hath  been  enforced 
by  a  saying  of  Littleton,  sect.  108,  upon  the  statute  of  Merton, 
cap.  6.  That  if  any  action  might  have  been  brought  for  that 
matter,  it  shall  be  intended  that  at  some  time  it  would  have  been 
put  in  use. 

Besp.  This  saying  of  Littleton,  in  sect  108,  that  gives  the 
reason  why  the  action  lies  not  upon  the  statute  of  Merton  against 
the  guardian  in  chivalry,  for  marrying  the  heir  to  his  disparage- 
ment, is  not  applicable  to  the  case  in  question,  for  at  the  com- 
mon law,  the  lord  or  guardian  in  chivalry  had  the  sole  interest  in 
his  ward,  to  dispose  of  him  in  marriage  as  he  thought  fit,  and  if 
he  married  him  below  his  quality  he  had  done  him  no 
[•  34]  wrong,  it  being  *  but  the  use  of  the  lord's  own  property, 
therefore  no  action  would  lie  against  him. 

Then  the  Statute  of  Merton  was  made,  whereby  it  is  provided 
that  if  the  lord  did  marry  the  heir  to  his  disparagement,  **  si 
parentes  illi  conquerantur,  tunc  dominus  amittat  custodiam  suam. " 

1.  This  discourse  of  Littleton  was  not  a  question  made  concern- 
ing an  action  upon  the  case,  but  an  action  upon  the  statute,  and 
so  the  instance  is  not  pertinent  to  the  point  in  question. 

2.  The  question  did  arise  upon  the  words  parentes  conquerantur, 
whether  these  should  be  understood  of  a  judicial  complaint  by 
action  upon  which  the  lord  should  be  convicted,  before  he  should 
forfeit  his  wardship ;  for  the  very  text  of  Littleton  is,  viz. ,  "  And 
note  it  hath  been  a  question  how  these  words  should  be  undei^ 
stood;*  therefore  he  resolves  and  says  that  it  was  the  opinion  of 
some  that  no  action  did  lie,  for  that  never  any  had  been  brought, 
and  therefore  these  words  parent  conquerantur  did  not  mean  the 
same  as  inter  eos  lamentatur,  and  no  action  was  necessary;  nor 
was  it  the  meaning  of  the  Statute  it  should  be  brought,  for  the 
interest  of  the  lord  in  the  wardship,  by  reason  of  such  disparage- 
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ment,  was  immediatley  determined,  which  gave  a  right  to  the 
relations  of  the  ward  to  seize  him,  and  to  enter  into  his  lands  for 
his  use,  without  being  put  into  the  trouble  of  an  action.  There- 
fore, forasmuch  as  no  action  was  ever  brought  for  so  many  hundred 
years,  it  was  thought  not  necessary  to  be  brought,  for  the  Statute 
gives  them  a  right  of  entry,  which  is  a  much  better  remedy  than 
a  right  of  action. 

But  now  in  this  case  the  action  is  for  an  injury  done 
against  a  right  and  franchise  to  which  the  plaintiff  hath  *  a  [*  35] 
title  by  the  common  law  of  the  realm,  which  law  always 
gives  this  remedy  by  action  upon  the  case  without  exception;  and 
unless  it  can  be  made  appear  that  there  is  any  reason  to  except 
this  case  out  of  that  general  rule,  viz. ,  that  there  is  another  legal 
remedy  allowed  for  the  person  injured  to  obtain  his  satisfaction, 
there  can  be  no  ground  to  distinguish  this  from  other  cases  that 
depend  upon  the  same  reason. 

This  is  a  case  within  the  rule  of  the  law,  which  is  not  confined 
to  particular  precedents  and  cases,  but  it  is  to  be  tried  and  deter- 
mined by  reason  of  that  rule. 

Object  8.  The  last  objection  is,  that  such  an  action  is  a  breach 
of  the  privilege  of  the  House  of  Commons. 

Besp.  Privilege  is  no  bar  to  any  action;  an  action  may  be 
delayed  and  proceedings  thereupon  obstructed  by  reason  of  privi- 
lege, but  that  ever  any  legal  remedy  was  taken  away  by  privilege 
is  without  precedent 

That  certainly  can  never  be  esteemed  a  privilege  of  Parliament 
which  is  incompatible  with  the  rights  of  the  people,  which  is  to 
have  reparations  for  the  injuries  that  are  done  to  their  rights  and 
franchise,  in  the  ordinary  and  common  methods  of  justice,  where 
the  juries  try  and  the  witnesses  that  give  evidence  are  to  be  upon 
their  oaths.  Magna  Charta,  cap.  29,  is  expressly,  that  "  nullus 
liber  homo  disseisiatur  de  libero  tenemento  vel  libertatibus,  vel 
liberis  consuetudinibus  suis  nisi  per  legale  judicium  parium  suo- 
rum,  vel  per  legem  terrse.  *  "  Per  legale  judicium  parium,  *  of  a 
commoner  is  by  a  jury  of  lawful  men  upon  their  oaths. 

Surely  none  will  say  that  if  a  man  be  injured  in  such  a  manner 
as  the  plaintiff  in  this  action  hath  been,  he  may,  per  legem  terrtB, 
have  a  remedy  for  satisfaction  and  asserting  his  right  in  the 
House  of  Commons. 

♦  This  remedy  must  be  either  by  statute  law  or  common   [•  36] 
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law ;  no  statute  gives  him  such  a  remedy,  nor  is  it  the  common 
law,  because  that  is  constant  usage  for  time  immemorial,  and 
there  is  not  one  precedent  that  can  be  produced,  that  ever  any 
man  upon  such  an  occasion  did  ever  apply  himself  to  the  House 
of  Commons  for  relief. 

Notwithstanding  this  judgment,  the  other  Judges  (Powell,  J., 
Powis,  J.,  and  Gould,  J.),  persisting  in  the  contrary  opinion, 
judgment  was  given  and  entered  for  the  defendants. 

On  a  writ  of  error  to  the  House  of  Lords  this  judgment  was 
reversed,  as  stated  in  the  report  already  given  from  Holt's  Re- 
ports, IRC.  523. 

IN  THE  EXCHEQUER  CHAMBER. 
Tozer  v.  Child.^ 

26  L.  J.  Q.  B.  151>153  (s.  o.  7  £1.  &  BL  377). 

[161]  Vestry.  —  Returning  Officer  at  Election.  —  Refuging  a  Vote.  —  Malice. 

If  a  retumlDg  officer,  without  malice  or  any  improper  motive,  bat  exer- 
cising his  judgment  honestly,  refuse  to  receiye  the  vote  of  a  person  entitled  to 
vote  at  an  election,  no  action  will  lie  against  him  at  the  suit  of  such  person. 

Error  was  brought  in  this  case  on  a  bill  of  exceptions  tendered 
to  the  ruling  of  Lord  Campbell,  Ch.  J.,  at  the  trial  of  the  issues  in 
fact 

The  declaration  charged  that  the  defendants,  who  were  church- 
wardens of  the  parish  of  St.  Clement  Danes,  fraudulently  and 
maliciously  intending  to  injure  the  plaintiff,  refused  to  receive 
the  plaintiffs  vote  for  four  candidates  for  the  office  of  vestrymen, 
or  to  allow  the  plaintiflf  to  be  proposed  as  a  vestryman. 

The  first  issue  was  on  the  plea  of  not  guilty.  It  was  tried 
before  Lord  Campbell,  Ch.  J.  It  appeared  in  evidence 
[*152]  that  a  meeting  of  the  parishioners  was  held  on  *the 
14th  of  November,  1855,  for  the  purpose  of  electing 
vestrymen  and  auditors  for  the  parish,  in  pursuance  of  the 
Metropolis  Local  Management  Act.  The  defendants,  the  church- 
wardens, presided  on  the  occasion,  and  refused  to  receive  the  plain- 
tiffs vote,  or  to  allow  him  to  be  proposed  as  a  vestryman,  on  the 
ground  of  his  not  having  paid  a  church-rate,  made  in  May,  1854. 

1  Coram  Cresswbll,  J.,  Williams,  J.,  Mabtih,  B.,  Braxwell,  B.,  and 
Cbowder,  J. 
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The  plaintiff,  in  every  other  respect,  was  qualified  to  vote  or  to  be 
a  vestryman.  The  church-rate  was,  in  fact,  an  illegal  rate,  though 
the  defendants,  at  the  time  they  rejected  the  plaintiff's  vote,  had 
been  advised  by  the  vestry  clerk  that  it  was  perfectly  valid. 
Lord  Campbell,  Ch.  J.,  directed  the  jury  that  the  defendants  were 
not  necessarily  liable  in  this  action,  although  the  plaintiff,  notwith- 
standing his  non-payment  of  the  church-rate,  was  qualified  and 
entitled  to  vote,  and  be  a  candidate  at  the  election ;  that  it  was 
encumbent  on  the  plaintiff  to  make  out  that  the  acts  of  the  defend- 
ants complained  of  were  malicious,  and  that  malice  might  be 
proved  not  only  by  evidence  of  personal  hostility  or  spite,  but  by 
evidence  of  any  other  corrupt  or  improper  motive,  and  that  if  the 
defendants  committed  the  acts  and  grievances  complained  of  bond 
fide,  and  acted  upon  advice  which  they  believed  sound,  the 
defendants  were  not  guilty  as  alleged,  and  that  they  ought  to  find 
for  the  defendants,  unless  they  believed  that  they  had  acted  maid 
fide,  and  dishonestly.  The  plaintiff  excepted  to  this  ruling,  and  the 
jury  found  for  the  defendants  on  the  first  issue. 

Shee,  Serjt,  for  the  plaintiff.  —  The  learned  Chief  Justice  is 
wrong  in  saying  that  malice  is  necessary  to  maintain  the  action. 
The  defendants  have  refused  a  vote  which  they  ought  to  have 
received.  It  is  true  it  is  found  that  they  did  so  honestly  exercis- 
ing their  judgment  and  without  malice.  But  the  plaintiff,  it  is 
admitted,  had  a  right  to  vote,  and  the  defendants  denied  him  the 
exercise  of  that  right  They  thereby  caused  the  plaintiff  an  injury, 
for  which,  it  is  submitted,  an  etction  lies.  The  plaintiff  could 
exercise  his  right  only  by  the  defendants  receiving  his  vote.  In 
Ashby  V.  White,  Smith's  Lead.  Cases,  104;  s.  c.  Ld.  Eaym.  938, 
Lord  Holt,  whose  opinion  ultimately  was  adopted  by  the  House 
of  Lords,  proceeded  upon  the  ground  that  the  infringement  and 
hindering  of  the  exercise  of  the  right  to  vote  gave  a  ground  of 
action  independent  of  any  question  of  malice.  Had  Lord  Holt 
thought  malice  the  essence  of  the  action,  he  would  surely  have 
adverted  to  it  in  his  elaborate  judgment  Though  malice  is 
averred  in  the  declaration  in  that  case,  it  is  not  once  notice  by 
Lord  Holt  in  his  decision. 

Knowles. — A  better  report  of  the  judgment  of  Lord  Holt,^ 

1  Lord  Holt's  judgment  in  AMy  v.  published  it,  with,  another  judgment  of 

White,  printed  in  1837,  ftom  a  mann-  the  same  learned  Chief  Justice,  at  the 

script  cop7  of  that  judgment  in  the  pos-  request  of  the  late  Lord  Dbvman,  Ch.  J. 

session  of  J.  D.  Blake,  a  solicitor,  who  (p.  52,  ante). 


80  TOBT. 

Vo.  S.  ^ToMT  ▼.  OhiU,  96  L.  J.  q.  B.  168, 15S. 

in  Ashbyy.  WhiU  contains  the  following  passc^:  "Indeed  I  do 
not  find  that  the  defendants  did  by  force  of  arms  drive  the  plain- 
tiff away  from  the  election,  nor  by  menaces  deter  him ;  but  I  find 
that  they  did  maliciously  hinder  him,  and  so  it  is  charged  by  the 
plaintiff  in  the  declaration,  and  so  found  by  the  jury  that  they  did 
it  by  fraud  and  malice,  and  so  the  defendants  are  offenders  within 
the  very  words  of  the  Statute  of  Westminster."  The  report  of 
Lord  Holt's  judgment  in  Lord  Batmond's  report  is  imperfect. 
This  report  is  printed  from  the  original  judgment,  and  shows  that 
Holt,  Ch.  J.,  considered  malice  an  essential  ingredient  in  the  cause 
of  action. 

Cresswell,  J.— We  are  all  of  opinion  that  the  judgment  below 
must  be  affirmed.  To  support  his  case  Serjt  Shee  has  brought  for- 
ward the  only  apparently  solid  foundation  for  an  argument  that 
he  can  find  in  the  books,  viz.  that  Lord  Holt,  according  to  the 
report  of  his  judgment  in  Aahby  v.  White,  Smith's  Lead.  Cases, 
104 ;  8.  c.  Ld.  Eaym.  938,  as  reported  by  Lord  Raymond,  did  not 
rest  his  decision  upon  the  question  of  malice;  but  the  valuable 
work  containing  the  copy  of  Lord  Holt's  judgment  in  that  case, 
which  Mr.  Knowles  has  presented  to  our  notice,  takes  away  (tx) 
say  no  more)  the  presumption  that  Holt,  Ch.  J.,  did  not  consider 
malice  a  necessary  ingredient  in  the  right  to  maintain  such  an 

action  as  the  present  But  there  are  several  authorities  on 
[•  153]  the  point.    In  Cullen  v.  Morris,  2  Stark.  577 ;  *  which 

arose  out  of  a  contest  for  the  city  of  Westminster,  there, 
dealing  with  the  case  of  Ashhy  v.  White,  Lord  Tenterdbn,  Ch.  J., 
said :  "  It  has  been  urged  that  Lord  Holt,  who,  with  great  honour 
to  himself,  once  filled  this  seat,  intimated  his  opinion  that  the 
mere  refusal  of  a  vote  of  a  person  entitled  to  vote  would  give  the 
party  a  right  to  sue  the  returning  officer.  Whether  he  ever  did  say 
so  or  not  we  do  not  certainly  know,  for  the  reports  of  that  case  are 
very  imperfect.  No  one  entertains  a  greater  veneration  for  that 
learned  Judge  than  I  do,  but  if  he  did  so  express  himself,  I  am 
bound  to  deliver  my  opinion  that  he  was  mistaken.*'  In  the  case 
of  Drew  v.  Cotton,  2  Luder's  Election  Cases,  245,  which  was  an 
action  by  the  plaintiff  against  the  defendant  for  having  refused  to 
receive  his  vote,  it  was  held,  that  the  action  was  not  maintainable, 
without  malice  on  the  part  of  the  defendant.  I  remember  a  case 
Isemhle  Garnett  v.  Ferrand,  6  B.  &  C.  611  (30  R  R.  467)]  in 
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which  Lord  Tektebdek  declared  that  a  Judge  should  be  free  in 
thought  and  independent  in  judgment.  Here  the  defendants 
may  not  be  Judges,  but  they  are  quasi  Judges.  They  had  to  exer- 
cise an  opinion  upon  the  matter  whether  the  plaintiff  was  entitled 
to  vote  or  not.  Having  decided  against  the  plaintiff  without 
malice  or  any  improper  motive,  it  would  be  monstrous  to  subject 
them  to  an  action.  A  man  could  never  preside  safely  at  a  poll  if 
in  every  case  where  he  decided  wrongly  in  rejecting  a  vote  he 
would  be  subjected  to  an  action. 

Mabtin,  B.  —  There  is  a  great  difference  between  deciding  that 
this  action  is  maintainable  and  saying  that  a  man  has  a  right  to 
have  his  vote  received.  The  House  of  Commons  in  a  parliamen- 
tary election  might  put  the  vote  on  the  poll.  The  man,  therefore, 
is  not  deprived  of  his  right  by  the  presiding  officer  rejecting  his 
vote.  No  action  will,  in  my  opinion,  lie  against  a  returning  officer 
who  decides  honestly  in  rejecting  a  vote. 

Bkamwbll,  B.  —  It  may  be  that  a  voter's  right  is  to  have  the 
goodness  of  his  vote  fairly  considered  by  the  presiding  officer. 

The  other  Judges  concurred.  ,      Jvdgment  affirmed. 

ENGLISH  NOTES. 

The  brief  report  of  Ashhy  y.  White  contained  in  Holt's  Reports  has 
been  already  given  in  1  K.  C.  621  et  seq. 

The  report  now  given  of  the  judgment  of  the  Lord  Chief  Justice 
is  taken  from  a  volume  in  Lincoln's  Inn  Library  published  in  1837. 
The  (aDonymous)  editor  mentions  in  a  preface  that  the  report  was 
printed  from  a  manuscript  folio  volume  purchased  some  forty  years 
previously  by  a  respectable  solicitor  and  recalled  to  mind  by  a  then 
recent  resolution  of  a  committee  of  the  House  of  Commons  upon  their 
privileges.  The  editor  observes  that  the  manuscript  in  the  book  (con* 
sisting  of  this  report  and  a  report  of  the  case  of  John  Paty  and  others) 
authenticate  themselves  from  their  form  and  style  as  the  Chief  Jus- 
tice's own  reports  of  the  two  judgments  delivered  by  him  in  these  cases. 

This  observation  is  doubtless  correct;  but  it  does  not  follow  that 
the  manuscript  was  a  contemporary  report  of  the  judgment.  On  the 
contrary,  the  mention  (p.  63,  supra)  of  the  "Queen's  Bench"  shows 
that  the  manuscript  was  written  subsequent  to,  and  probably  some  time 
after,  the  accession  of  Queen  Anne. 

Doubtless  the  manuscript  is  a  revised  report  prepared  for  the  purpose 
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of  subsequent  proceedings,  probably  as  the  foundation  of  the  report  of 
the  Lords'  Committee,  mentioned  in  the  statement,  1  E.  C.  p.  524. 

While  employing  the  case  of  Ashby  v.  White  to  illustrate  a  fresh 
topic,  it  seems  useful  to  give  this  report  as  containing  the  arguments 
of  the  learned  Ghtef  Justice  in  their  latest  and  most  considered  form. 

Notes  applicable  more  particularly  to  the  causes  of  action  relating 
to  elections,  will  be  found  in  the  notes  to  Ashby  v.  WhUe^  in  1  K.  G. 
526  et  seq. 

The  rule  is  perhaps  only  a  more  general  statement  of  the  principle 
which  underlies  such  cases  as  Lumley  y.  Oyej  Bowen  v.  Hall  (Nos.  14 
and  15  of  <^  Action,"  1  K.  C.  706  et  seq,),  to  which  it  is  contrasted, 
the  case  of  Allen  v.  Flood  (No.  12  of  <<  Master  and  Servant,"  17  B.  C. 
285),  where,  though  the  act  is  malicious  and  hurtful,  no  lawful  right 
is  infringed. 

In  Matcliffe  v.  Mans  (C.  A.),  1892,  2  Q.  B.  524,  61  L.  J.  Q.  B. 
535,  66  L.  T.  794,  40  W.  K.  578,  in  an  action  for  a  false  statement  in- 
tentionally published  in  a  newspaper  about  the  plaintifPs  business, 
intended  to  cause,  and  which  in  fact  did  cause  damage  to  the  plaintiff, 
it  was  held  that  although  the  statement  complained  of  was  not  in  itself 
actionable  as  a  libel,  it  formed  a  good  ground  of  action,  and  that  the 
action  was  sufficiently  supported  by  uncontradicted  evidence  that  a 
general  loss  of  business  had  been  the  direct  and  natural  consequence  of 
the  false  statement. 

In  Leathern  v.  Craig  (C.  A.),  1899,  2  Ir.  R.  667  (an  action  arising 
out  of  boycotting  in  Ireland),  the  Court  of  Appeal  in  Ireland,  affirming 
the  decision,  by  a  majority  of  the  Queen's  Bench  Division  held,  that, 
notwithstanding  Allen  v.  Flood,  the  plaintiff  a  butcher,  was  entitled 
to  maintain  an  action  against  the  defendants  for  maliciously  conspiring 
to  injure  him  in  his  trade,  and  carrying  out  that  conspiracy  by  intimi- 
dation so  as  to  prevent  persons  dealing  with  him,  and  thus  practically 
ruining  his  trade.  The  decision  was  affirmed  in  the  House  of  Lords 
under  the  name  of  Quinn  v.  Leathern^  5th  August,  1901. 

The  right  to  sue  in  its  registered  name,  and  restrain  by  injunction, 
a  Trade  Union  registered  under  the  Trade  Union  Acts,  1871  to  1876, 
was  keenly  contested  in  the  case  of  Toff  Vale  Railway  Oo.  v.  AmaJr 
gamated  Society  of  Railway  Servants  and  others.  The  House  of 
Lords,  21st  July,  1901,  reversing  the  judgment  of  the  Court  of 
Appeal  and  restoring  that  of  Mr.  Justice  Fabwbll,  held  that  the 
Trade  Union  was  properly  sued  in  its  registered  name,  and  could  be 
restrained  by  injunction  from  besetting  the  railway  station  at  Cardiff, 
or  the  works  of  the  plaintiffs,  or  the  residence  of  any  workman  em- 
ployed by  or  proposing  to  work  for  the  plaintiffs,  for  the  purpose  of 
persuading  or  preventing  persons  from  working  for  the  plaintiffs  and 
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from  procuring  persons  to  break  their  contracts  of  seryice  with  the 
plaintiffs. 

AMERICAN  NOTES. 

In  actions  of  tort,  intent  or  motiye  is  nsoally  material  npon  the  question  of 
damages.  See,  «.  g.,  Ogden  y.  Gxthonsj  5  New  Jersey  Law,  518;  Limngston  y. 
PkUner,  1  Cowen  (N.  Y.),  175;  Clayton  y.  Keeler,  42  New  York  Supplement, 
1051 ;  Prignitz  y .  Mc  Tiemarif  43  id.  974 ;  Curtiss  y.  Hoyt,  19  Connecticut,  154 ; 
PraU  y.  Pond,  42  id.  318, 320 ;  Mainsenbaeker  v.  Society  Concordia,  71  id.  369 ; 
Barnard  y.  Poor,  21  Pickering  (Mass.)?  378;  Avstin  y.  Wilson,  4  Cushing 
(Mass.),  273 ;  Eatoes  y.  Knowles,  114  Massachusetts,  518 ;  Handforih  y.  May- 
nard,  154  id.  414 ;  Backenstoss  y.  StahUr,  33  Pennsylyania  State,  251 ;  Herdic  y. 
Young,  55  id.  176 ;  Atlanta  Consol.  St.  R.  Co.  y.  Keeny,  99  Georgia,  266.  It  was 
for  a  long  time  doubtful  in  America  whether  a  lawful  act  became  tortious  and 
actionable  when  done  with  malicious  intent.  In  Greerdeaf  y.  Francis,  18 
Pickering  (Mass.),  117, 122,  whether  the  defendant  dug  to  obtain  water  in  his 
own  soil,  and  in  a  place  where  it  was  most  conyenient  for  him,  but  near  the 
plaintifPs  well,  into  which  the  percolating  water  afterwards  flowed  less  copi- 
ously, Putnam,  J.,  said :  *'  There  is  nothing  in  the  case  at  bar  which  limits 
or  restrains  the  owners  of  these  estates,  seyerally,  from  haying  the  absolute 
dominion  of  the  soil,  extending  upwards  and  below  the  surface  so  far  as 
each  pleases ;  each,  howeyer,  by  the  law,  being  held  so  to  operate  below  the 
surface  as  not  to  cause  the  soil  to  fall  in  from  the  adjoining  estate.  These 
rights  should  not  be  exercised  from  mere  malice;  and  so  the  Judge  ruled  at 
the  trial."  See  also  Wheatley  y.  Baugh,  25  Pennsylvania  State,  528 ;  Collins  y. 
Chartiers  F.  Gas  Co.,  131  id.  143 ;  Brain  y.  Mar/ell,  20  American  Law  Regis- 
ter (N.  S.),  97  note.  In  a  later  case  in  Massachusetts,  where  it  was  held 
actionable  to  wilfully  induce  employees  to  cease  working  in  the  plaintiff's 
manufactory  on  the  ground  that  the  familiar  rule  as  to  enticing  a  servant 
away  from  his  master  applied  to  all  contracts  of  employment,  the  Court 
viewed  the  doctrine  of  GreenUa/ y.  Francis  as  follows:  ''The  rights  of  the 
owner  of  land  being  absolute  therein,  and  the  adjoining  proprietors  having 
no  legal  right  to  such  a  supply  of  water  from  lands  of  another,  the  superior 
right  must  prevail.  Accordingly,  it  is  generally  held  that  no  action  wiU  lie 
against  one  for  acts  done  upon  his  own  land  in  the  exercise  of  his  rights  of 
ownership,  whatever  the  motive,  if  they  merely  deprive  another  of  advantages, 
or  cause  a  loss  to  him,  without  violating  any  legal  right ;  that  is,  the  motive 
in  such  cases  is  immaterial."  Walker  v.  Cronin,  107  Massachusetts,  555 ;  see 
Rice  V.  Albee,  164  id.  88;  Vegelahn  v.  Guntner,  167  id.  92 ;  May  v.  Wood,  172 
id.  11;  Plant  v.  Woods,  176  id.  492;  Boyson  v.  Thorn,  98  California,  578; 
Passaic  Print  Works  v.  Ely  fr  Walker  Dry-Goods  Co.,  105  Federal  Rep.  163 ; 
Metzger  y.  Hochrein  (Wis.),  83  Northwestern  Rep.  308.  This  appears  to  be 
now  the  rule  of  the  best  considered  decisions  in  both  England  and  America. 
See  Bradford  Corporation  v.  Pickles,  (1895)  A.  C.  587;  Phelps  v.  Nowlen,  72 
New  York,  39 ;  KiffY.  Youmans,  86  id.  324  ;  Rideout  v.  Knox,  148  Massachu- 
setts, 368;  1  Wood  on  Nuisances  (3rd  ed.),  §  6 ;  16  American  &  English  En- 
cyclopasdia  of  Law,  p.  930;  Paine  v.  Chandler,  134  id.  385,  390;  Delhi  v. 
Youmans,  50  Barbour  (N.  Y.),  316;  Chatfield  v.  WiUon,  28  Vermont,  49,  and 


84  TOKT. 

Vot.  1,  8.  — Aihby  ▼.  Wbito ;  Tomt  ▼.  Child.  — Votes. 

31  id.  358 ;  Harwood  v.  Benton,  82  id.  724,  737 ;  Heywood  v.  TiUson,  75  Maine, 
225;  Clark  v.  Clapp,  14  Rhode  Island,  248 ;  McCune  v.  Norwich  Gas  Co,,  30 
Connecticut,  521 ;  Ocean  Grove  Camp  Meeting  Association  v.  Asbury  Park,  40 
New  Jersey  £quity,  447 ;  Lippincott  y.  Lasher,  44  id.  120 ;  Glendon  Iron  Co, 
y.  Uhler,  75  Pennsylyania  State,  467 ;  Frazier  y.  Brown,  12  Ohio  State,  294 ; 
Hunt  y.  Simonds,  10  Missouri,  688 ;  Fahn  y.  Reichart,  8  Wisconsin,  255 ; 
Springfield  Water  Works  Co.  y.  Jenkins,  62  Missouri  Appeals,  74;  Tucker  y. 
Davis,  77  North  Carolina,  330 ;  Cooley  on  Torts,  c.  22.  In  equity,  howeyer,  the 
fact  that  the  complainant's  motiye  in  buying  land  was  to  maliciously  use  it  or 
claim  relief,  to  another's  injury,  will  justify  the  Court  in  refusing  the  desired 
relief.  Edwards  y.  AUouez  Mining  Co,,  38  Michigan,  46;  Occum  Co.  y.  A,  if" 
W.  Sprague  Manuf.  Co,,  34  Connecticut,  529;  Harbison  y.  WkiU,  46  id.  106; 
Gallagher  y.  Dodge,  48  id.  387;  Ramsey  y.  GotUd,  57  Barbour  (N.  Y.),  398. 

£yen  negligence  may  at  times  be  as  immaterial  an  element  as  motiye  in  a 
tortious  injury.  Upon  this  question  in  Upjohn  y.  Richland  Township,  46 
Michigan,  542,  548,  which  was  a  bill  for  an  injunction  to  restrain  a  nuisance 
caused  by  the  percolation  of  filthy  matter  through  the  soil  to  a  neighbor's 
premises,  Coolbt,  J.,  said :  *'  It  has  been  said  that  the  liability  does  not  depend 
upon  negligence,  but  that  the  reasonable  precaution  which  the  law  requires  is 
effectually  to  exclude  the  filth  from  the  neighbor's  land.  Ball  y.  Nye,  99 
Massachusetts,  582;  Hodgkinson  y.  Ennor,  4  Best  &  Smith,  229.  But  all  the 
cases  in  which  this  doctrine  has  been  applied  were  cases  in  which,  consistent 
with  the  proper  use  of  the  premises,  the  exclusion  was  practicable,  and  none 
of  them  goes  to  the  extent  contended  for  here.  All  of  them  agree  that  the 
injury  must  be  positive  and  substantial,  and  such  as  fairly  imposes  upon  the 
party  causing  it  the  duty  of  restraint."  See  Columbus  Gas  Light  ff  C  Co.  y. 
Freeland^  12  Ohio  State,  392, 400 ;  A  nheuser-Busch  Brewing  Asso,  y.  Peterson,  41 
Nebraska,  897;  Ottawa  Gas-Light  §•  C.  Co.  y.  Graham,  35  Illinois,  346;  Wilson 
y.  New  Bedford,  108  Massachusetts,  261 ;  Bartlett  y.  Moyers,  88  Maryland,  715. 
Cases  of  nuisance,  as  by  pollutions  and  offensiye  trades  or  smells,  are  said  to  be 
distingruishable  from  those  of  negligence ;  and  a  nuisance  which  is  unlawfully 
created  and  maintained,  may  afford  a  cause  of  action,  whether  caused  by 
negligent  or  accidental  acts.  Pottstown  Gas  Co.  y.  Murphy,  39  Pennsylyania 
State,  257,  263;  HaugVs  Appeal,  102  id.  42;  Barrick  y.  Schifferdedker,  123 
New  York,  52;  Armbruster  y.  Auburn  Gas  Light  Co.,  46  New  York  Supple- 
ment, 158 ;  Brady  y.  Detroit  Steel  (r  Spring  Co.,  102  Michigan,  277.  This  is 
usually  a  question  of  fact  as  to  reasonable  use  under  all  the  circumstances. 
Ladd  V.  Granite  State  Brick  Co.,  68  New  Hampshire,  185.  In  general,  any  use 
made  by  one  of  his  own  property,  whereby  his  neighbor  is  deprived  of  the 
rea>5onably  comfortable  use  and  enjojrment  of  his  estate,  or  which  will  prob- 
ably en  r[  anger  the  health  or  lives  of  his  neighbors  or  his  family,  is  a  nuisance 
which  is  actionable  after  the  injury  is  done,  and  remediable  in  equity  by  in- 
junction a3  a  threatened  injury  before  it  is  done.  See  the  authorities  fully 
reviewed  in  Lowe  v.  Prospect  Hill  Cemetery  Association,  58  Nebraska,  94.  A 
lantlowTtf^r  is  also  bound  to  see  to  it  that  his  land  is  so  managed  by  persons 
whom  he  brings  thereon  as  not  to  cause  injury  to  others.  Rockport  y.  Rock- 
port  Gnmiit  Co.,  177  Massachusetts,  276.  Thus,  such  an  owner  was  held 
liable  where  the  chimney  of  a  building  in  his  exclusive  occupation  had  been 
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made  dangerous  to  trayellers  upon  the  highway  by  the  act  of  a  third  person 
in  attaching  a  telegraph  wire  thereto.  Gray  y.  Boston  Gas  Light  Co.^  114 
Massachusetts,  140. 

In  New  York,  in  actions  for  libel,  punitive  damages  may  be  awarded 
when  the  libel  is  published  maliciously,  recklessly,  or  carelessly.  Warner  y. 
Press  Publishing  Co,,  182  New  York,  181;  Smiih  v.  Matthetes,  152  id.  152; 
Kanoowski  v.  Pitass,  46  New  York  Supplement,  601.  In  Massachusetts,  by 
statute,  a  plea  of  the  truth  of  the  libel  is  not  evidence  of  malice,  as  has  some> 
times  been  held  to  be  the  common-law  rule ;  and  its  truth  is  **  a  sufficient 
justification,  unless  malicious  intention  is  proved."  Public  Statutes  of  Massa- 
chusetts, c.  167,  ss.  70,  80;  see  Newell  on  Slander  and  Libel  (2nd  ed.), 
ss.  56,  57. 


No.  3.  —  ILOTT  V.  WILKES. 
(K.  B.  1820.) 

No.  4  —  BIRD  V.  HOLBROOK. 
(c.  p.  1828.) 

RULE. 

Where  a  person  for  the  protection  of  his  property  sets 
instruments  which  are  dangerous  to  a  trespasser,  it  seems 
that,  by  the  common  law,  the  right  of  action  of  a  trespas- 
ser who  is  hurt  by  such  instruments  depends  on  whether 
he  has  notice  of  their  being  there,  or  not. 

nott  V.  Wilkes. 

3  Bam.  &  Aid.  304^20  (22  R.  R.  400). 

Trespasser.  —  Spring-Guns.  —  Knowledge.  —  Volenti  nonfit  injuria. 

A  trespasser,  having  knowledge  that  there  are  spring-guns  in  a  wood,  [304] 
although  he  may  be  ignorant  of  the  particular  spots  where  they  are  placed, 
cannot  maintain  an  action  for  an  injury  received  in  consequence  of  his  acci- 
dentally treading  on  the  latent  wire  communicating  with  the  gun,  and  thereby 
letting  it  off. 

Declaration  stated  that  defendant  was  possessed  of  a  wood  called 
ChrishaU  Wood,  in  the  county  of  Essex,  over  and  along  a  certain 
part  of  which  there  was  a  right  of  way  for  all  the  King's  subjects 
on  foot,  in  the  day  and  at  other  times ;  and  that  defendant,  before 
the  committing  of  the  grievances,  had  set  a  certain  spring-gun, 
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charged  with  gunpowder  and  leaden  shot,  in  a  certain  part  of  said 
wood  and  premises,  near  those  parts  over  which  the  right  of  way 
extended,  with  a  certain  wire  •  communicating  with  the  lock  and 
other  parts  of  the  said  spring-gun,  by  the  treading  on  or  touching 
of  which  wire,  the  said  gun  could  be  let  off  and  fired,  with  intent 
to  lacerate,  wound,  and  injure  persons  coming  into  that  part  of  the 
wood  where  the  gun  was  set  and  placed ;  and  that  the  wire  was 
laid  across  in  the  daytime  as  well  as  the  night-time ;  and  that  it 
was  the  duty  of  the  defendant  not  to  have  permitted  the  said  gun  to 
remain  so  loaded  and  charged,  and  with  the  said  wire  communicat- 
ing with  the  lock  and  other  parts  thereof,  without  causing 
[•  305]  notice  to  be  given  to  persons  passing  along  the  said  *  wood 
in  the  daytime,  of  the  said  gun  being  so  situate  and  placed, 
and  of  the  direction  and  place  where  the  said  wire  so  communicat- 
ing with  the  lock  and  other  parts  thereof,  was  placed,  in  order  to 
prevent  persons  through  ignorance  treading  on  or  touching  the 
wire  so  communicating  with  the  lock,  8tnd  thereby  letting  off  the 
gun  and  being  injured  by  the  discharge ;  that  defendant  wilfully, 
negligently,  and  with  the  intent  aforesaid,  permitted  the  said  gun 
to  remain  in  a  part  of  the  wood,  loaded,  &c.,  with  the  wire  communi- 
cating, &o.,  without  giving  notice  to  persons  passing  along  the 
wood  in  the  daytime,  of  the  direction  or  places  in  which  the  wire 
communicating  with  the  lock  was  placed  or  laid,  by  means  whereof 
plaintiff,  being  in  the  said  part  of  the  wood  in  the  daytime,  and 
not  having  any  knowledge,  notice,  or  warning  of  the  place  or 
direction  where  the  wire  communicating,  i&c,  was  laid  or  placed, 
trod  upon  and  touched  the  wire  communicating  with  the  lock,  and 
and  by  reason  thereof  the  gun  went  off  and  discharged  several  shot, 
and  plaintiff  was  thereby  injured.  The  second  and  third  counts 
did  not  differ  substantially  from  the  first  The  fourth  count 
chargt'd,  that  defendant  suffered  the  spring-guns  to  remain  loaded 
in  the  wood,  &c.,  without  taking  diie  and  proper  means  to  prevent 
persons  in  the  wood  from  being  injured  thereby,  by  reason  whereof 
plaintiff  was  injured.  The  fifth  count  stated,  that  the  defendant 
knowingly,  wrongfully,  and  unlawfully,  permitted  a  spring-gun, 
loaded.  &c.,  to  remain  so  loaded,  &e.,  by  means  whereof  plaintiff, 
not  knowing,  and  not  being  able  to  perceive  where  the  wire  was 
plact\l,  in  the  daytime  unavoidably  trod  upon  the  wire,  by 
which  the  gun  was  fired,  &c*  The  sixth  count  charged  the 
[•  306]  *  defendant  with  having  unlawfully  placed  the  guns  in 
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the  wood,  without  any  sufficient  or  legal  notice  to  his  Majesty's 
subjects ;  and  that  plaintiff,  being  a  liege  subject,  and  not  being 
able  to  perceive  where  the  gun  or  spring-wire  was,  did  unknow- 
ingly, for  want  of  sufficient  legal  notice,  tread  upon  the  wire, 
&c.  The  seventh  count  stated,  that  defendant,  wrongfully  and 
maliciously,  placed  in  certain  lands  a  spring-gun,  loaded,  4&c. ; 
and  that  plaintiff,  in  walking  and  passing  along  the  said  land, 
unknowingly  trod  upon  the  wire,  &c.  Plea,  not  guilty.  At  the 
trial  before  Garbow  Baron,  at  the  last  Summer  Assizes  for  the 
county  of  Essex,  the  following  facts  were  given  in  evidence: 
The  defendant  was  the  owner  of  Chrishall  Wood,  consisting  of 
fifty  or  sixty  acres ;  and  by  his  order,  nine  or  ten  spring-guns  were 
set  there.  Several  boards  were  affixed,  containing  notice  to  the 
public  that  such  instruments  were  so  placed.  There  formerly  had 
been  a  path  on  the  outside  of  the  wood,  but  it  had  not  been  used 
for  some  years.  The  plaintiff,  on  the  occasion  in  question,  accom- 
panied by  another  person,  went  out  in  the  daytime  for  the  purpose 
of  gathering  nuts,  and  proposed  to  his  companion  to  enter  Chrishall 
Wood.  The  latter,  however,  refused,  unless  the  plaintiff  would  go 
first;  and  he  then  told  plaintiff  that  spring-guns  were  set  there. 
They  both,  however,  entered  the  wood,  and  the  plaintiff  received 
the  injury  which  was  the  subject  of  the  action,  in  consequence  of 
treading  on  the  wire  communicating  with  the  spring-gun.  Upon 
these  facts,  the  learned  Judge,  considering  that  this  involved  the 
same  question  which  was  under  the  consideration  of  the  Court  of 
Common  Pleas  in  Dean  v.  Clayton,  7  Taunt.  489,  2  Marsh,  577, 
1  Moore,  203  (18  R.  R.  553),  directed  the  jury  to  find  a 
*  verdict  for  the  plaintiff,  and  reserved  to  the  defendant  [*  307] 
liberty  to  move  to  enter  a  nonsuit.  The  jury  assessed  the 
damages  at  £50 ;  and  found,  that  at  the  time  of  the  injury,  there 
was  not  any  footpath  near  the  place  in  question ;  that  the  plaintiff 
was  not  in  the  exercise  of  any  right  of  path,  but  was  gathering 
nuts ;  and  that  he  had  knowledge  and  notice  that  spring-guns  were 
placed  in  the  wood.  And  a  rule  nisi  for  entering  a  nonsuit  having 
been  obtained  in  last  Michaelmas  Term,  — 

Adolphus,  Dowling,  and  Chitty ,  showed  cause.  —  In  this  case,  the 
defendant,  if  present,  would  not  have  been  justified  in  shooting  a 
mere  trespasser :  he  could  only  use  as  much  force  as  was  necessary 
to  prevent  the  trespass,  or  its  continuance.  If  that  be  so,  the 
maxim  of  law  applies  here,  that  a  man  shall  not  do  indirectly  that 


88  TORT. 

Vo.  S.— nott  ▼.  Wilkaf,  S  Barn.  St,  Aid.  807,  806. 

which  he  cannot  do  directly.  The  circumstance  of  the  plaintiff's 
having  notice  that  the  guns  were  fixed  in  this  wood,  can  make  no 
difference ;  for  if  the  defendant  had  himself  stood  at  the  entrance 
with  a  loaded  gun,  and  given  notice  to  a  trespasser  that  he  would 
shoot  at  him  if  he  entered,  such  an  act  would  not  therefore  be 
justifiable.  If,  indeed,  the  notice  had  pointed  out  the  particular 
spot  where  the  wire  communicating  with  the  gun  was  placed,  and 
the  trespasser  had  gone  to  that  spot  where  the  danger  was  inevit- 
able, and  trod  upon  the  wire,  the  firing  off  the  gun  would  have 
been  his  own  act,  and  not  the  act  of  the  person  who  placed  it 
there;  but  where  a  party  enters  upon  a  space  of  sixty  acres, 
knowing  only  that  some  spring-guns  are  there  placed,  he  does  so 
with  a  well-grounded  expectation  that  he  may  avoid  a  partial  dan- 
ger. The  firing  off  the  gun,  in  such  a  case,  by  the  acciden- 
[*308]  tal  *  treading  on  a  latent  wire,  cannot  be  considered  as 
his  act  This  forms  a  distinction  between  this  case  and 
that  of  a  trespasser  climbing  a  wall,  on  the  top  of  which  are  fixed 
spikes  or  broken  glass.  There  he  knows  that  he  must,  in  every 
part,  meet  with  the  instrument  of  mischief.  In  this  case  it  is  pos- 
sible that  he  may  meet  with  it,  but  it  is  probable  that  he  may 
not.  The  immediate  cause  of  the  mischief  here  is  latent.  The 
case  of  a  ferocious  dog  kept  for  the  protection  of  property,  is 
distinguishable  on  this  ground,  that  the  dog  is  capable  of  moving 
to  any  part  of  the  premises,  and  therefore  may  be  considered  as 
present  in  every  part ;  and  therefore,  the  danger,  in  that  case,  is 
inevitable.  In  Jay  v.  Whitfield,  tried  before  Eichabds,  C.  B.,  at 
the  Warwick  Summer  Assizes,  1817,  the  plaintiff,  a  boy,  having 
entered  the  defendant's  premises  for  the  purpose  of  cutting  a  stick, 
was  shot  by  a  spring-gun,  for  which  injury  he  recovered  £120 
damages,  and  no  attempt  was  afterwards  made  to  set  aside  that  ver- 
dict. In  Dean  v.  Clayton,  the  Court  of  Common  Pleas  were  equally 
divided  upon  the  general  question.  Upon  that  it  is  sufficient  to 
say,  that  the  law  has  assigned  certain  specific  remedies  for  the 
protection  of  property ;  and  even  if  they  were  insufficient,  it  is  not 
competent  to  an  individual  to  have  recourse  to  a  contrivance,  the 
effect  of  which  may  be  to  inflict  wounds,  or  even  death,  upon  a 
mere  trespasser. 

Abbott,  Ch.  J.  —  We  are  not  called  upon  in  this  case  to  decide  the 
general  question,  whether  a  trespasser  sustaining  an  injury  from  a 


B.  C.  VOL.  XXV.]  TOBT.  89 

Vo.  8.  ^Ilott  ▼.  WillM,  S  BanL'&  Aid.  80a-810. 

latent  engine  of  mischief,  placed  in  a  wood  or  in  grounds 
where  he  had  no  *  reason  to  apprehend  personal  danger,  [*309] 
may  or  may  not  maintain  an  action.  That  question  has 
been  the  subject  of  much  discussion  in  the  Court  of  Common  Fleas, 
and  great  difference  of  opinion  has  prevailed  in  the  minds  of  the 
learned  Judges,  whose  attention  was  there  called  to  it.  Nor  are  we 
called  upon  to  pronounce  any  opinion  as  to  the  inhumanity  of  the 
practice,  which  in  this  case  has  been  the  cause  of  the  injury  sus- 
tained by  the  plaintiff.  That  practice  has  prevailed  extensively 
and  for  a  long  period  of  time,  and  although  undoubtedly  I  have 
formed  an  opinion  as  to  its  inhumanity,  yet  at  the  same  time  I 
cannot  but  admit  that  repeated  and  increasing  acts  of  aggression 
to  property  may  perhaps  reasonably  call  for  increased  means  of 
defence  and  protection.  I  believe  that  many  persons  who  cause 
engines  of  this  description  to  be  placed  in  their  grounds  do  not  do 
so  with  the  intention  of  injuring  any  one,  but  really  believe  that 
the  notices  they  give  of  such  engines  being  there,  will  prevent  any 
injury  from  occurring,  and  that  no  person  who  sees  the  notice  will 
be  weak  and  foolish  enough  to  expose  himself  to  the  perilous  con- 
sequences likely  to  ensue  from  his  trespass.  In  this  case  it  is 
found  by  the  jury  that  the  plaintiff  actually  knew  that  spring-guns 
were  set  in  this  wood.  Now,  sitting  in  a  Court  of  law,  we  cannot 
say  that  an  action  may  be  maintained  against  the  defendant  for 
doing  an  act  like  the  one  in  question,  if  it  be  not  in  itself  unlawful. 
The  jury  have  found  that  the  plaintiff  (before  he  entered  the 
wood)  knew  that  engines  like  that  by  which  he  suffered  in  conse- 
quence of  his  trespass  were  placed  there ;  to  him,  therefore,  they 
ceased  to  be  latent  engines  of  mischief ;  and  the  degree  of 
injury  sustained  *  cannot  vary  the  case  in  principle.  The  [*  310] 
Court,  therefore,  cannot  hold  that  this  action  is  main- 
tainable, unless  they  are  also  prepared  to  say,  that  any  trespasser 
who  should  hurt  himself  by  coming  in  contact,  in  the  dark,  with 
spikes  or  broken  glass  stuck  on  a  wall,  which  at  that  time  would 
be  invisible,  could  maintain  an  action  against  the  owners,  in  a  case 
where  it  appeared  that  he  had  had  a  previous  opportunity  of  observ- 
ing in  broad  daylight  that  such  means  of  mischief  were  placed 
upon  the  wall.  But  in  that  case  I  believe  no  lawyer  will  argue 
that  an  action  could  be  maintained.  I  am  not  able  to  distinguish 
this  case  from  that  which  I  have  put.  Considering  the  present 
action  merely  on  the  ground  of  notice,  and  leaving  untouched  the 
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general  question  as  to  the  liability  incurred  by  placing  such 
engines  as  these  where  no  notice  is  brought  home  to  the  party 
injured,  I  am  of  opinion  that  this  action  cannot  be  maintained. 

Batlet,  J.  —  Nothing  that  falls  from  me  shall  have  a  tendency 
to  encourage  the  practice,  which,  to  a  certain  extent,  has  prevailed, 
of  setting  these  engines  for  the  protection  of  property,  the  conse- 
quence of  which  sometimes  has  been  to  cause  great  bodily  injury 
to  persons  entirely  ignorant  of  the  existence  of  engines  of  this 
description.  Such  instruments  may  be  undoubtedly  placed  with- 
out any  intention  of  doing  injury,  and  for  the  mere  purpose  of  pro- 
tecting property  by  means  of  terror ;  and  it  is  extremely  probable 
that  the  defendant  in  this  case  will  feel  as  much  regret  as  any 
man  for  the  injury  which  the  plaintiff  has  sustained,  and  that  he 
will  render  to  the  party  as  much  compensation  as  he  ought,  with- 
out compromising  the  question  of  law,  and  without  admit- 
[*  311]  ting  *  it  as  a  matter  of  obligation  upon  him,  that  he  is 
bound  to  make  a  compensation  for  the  injury  through  the 
medium  of  a  suit  at  law.  This  is  a  case  in  which  the  plaintiff  had 
notice  that  there  were  spring-guns  in  the  wood.  The  declaration 
states,  that  the  plaintiff  had  no  notice  of  the  places  or  of  the 
direction  in  which  the  guns  themselves  wera  placed,  or  where  the 
wires  communicating  with  the  guns  were  placed;  but  it  is  not 
necessary  to  give  notice  to  the  public  that  guns  are  placed  in  such 
particular  spots  in  such  particular  fields ;  for  that  would  deprive 
the  property  of  the  intended  protection.  It  is  sufl&cient  for  a 
party  generally  to  say,  "There  are  spring-guns  in  this  wood;" 
and  if  another  then  takes  upon  himself  to  go  into  the  wood,  know- 
ing that  he  is  in  the  hazard  of  meeting  with  the  injury  which  the 
guns  are  calculated  to  produce,  it  seems  to  me  that  he  does  it 
at  his  own  peril,  and  must  take  the  consequences  of  his  own 
act.  The  maxim  of  law,  volenti  non  fit  (nfu/ria,  applies;  for 
he  voluntarily  exposes  himself  to  the  mischief  which  has  hap- 
pened. He  is  told  that  if  he  goes  into  the  wood  he  will  run  a 
particular  risk,  for  that  in  those  grounds  there  are  spring-guns. 
Notwithstanding  that  caution,  he  says,  "  I  will  go  into  the  wood, 
and  I  will  run  the  risk  of  all  consequences."  Has  he  then  any 
right,  after  he  has  been  distinctly  apprised  of  his  danger,  to  bring 
an  action  against  the  owner  of  the  soil  for  the  consequences  of  his 
own  imprudent  and  unlawful  act  ?    I  think  not,  for  he  had  no 
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right  to  enter  the  wood ;  and,  in  so  doing,  he  became  a  trespasser 
and  a  wrongdoer.  It  has  been  said  that  these  guns  were  wrong- 
fully and  unlawfully  placed  in  the  wood.  Now  let  us  inquire 
whether  it  was  unlawful  or  not ;  one  of  the  tests  of  trying 
that  question  is  this:  Does  the  law  punish  a  man  *for  [*312] 
the  mere  act  of  putting  these  instruments  upon  his  own 
premises  ?  Is  he  indictable  for  it  ?  For  that  is  the  criterion  by 
which  we  are  to  judge  of  the  legality  of  this  act.  If  it  could  be 
made  out  as  an  abstract  position  of  law,  that  the  defendant  is 
liable  to  be  indicted  for  setting  spring-guns  in  his  premises,  then, 
perhaps,  whether  be  puts  up  notices  or  not,  he  might  not  have 
any  defence ;  for,  notwithstanding  the  notices,  he  would  be  liable 
for  the  consequences  of  an  unlawful  act.  But  if  it  cannot  be 
shown  that  it  is  an  unlaw;ful  act  to  set  these  spring-guns,  it  seems 
to  me  that  the  defendant  was  at  liberty  to  do  it.  At  the  same 
time  he  would  be  liable  for  a  civil  injury  produced  from  want  of 
caution  on  his  part  to  guard  against  such  an  injury  ;  for  although 
it  may  be  lawful  to  put  these  instruments  on  a  man's  own  ground, 
yet  as  they  are  calculated  to  produce  great  bodily  injury  to  inno- 
cent, persons  (for  many  trespassers  are  comparatively  innocent)  it 
is  necessary  to  give  as  much  notice  to  the  public  as  you  can,  so  as 
to  put  people  on  their  guard  against  the  danger.  This  declaration 
is  founded  upon  the  ground,  that  such  is  the  law  upon  the  subject ; 
for  the  first  count  states,  that  the  defendant  set  the  guns  there 
without  giving  notice  of  their  place  and  direction.  Then  another 
count  states,  that  the  guns  were  set  there  without  giving 
proper  notice  where  the  wires  which  commxmicated  with  the 
guns  were  placed.  Another  count  states,  that  they  were  placed 
without  sufficient  and  proper  notice  to  all  His  Majesty's  sub- 
jects. The  declaration,  therefore,  assumes  the  law  to  be,  not 
that  the  mere  act  of  placing  these  guns  in  a  man's  own  ground  is 
illegal  and  punishable  by  indictment,  but  that  a  party  doing  that 
act  may  be  liable  to  an  action,  provided  he  does  not 
take  ♦  due  and  proper  means,  by  giving  notice,  to  prevent  [*  313] 
the  injury  which  those  engines  are  calculated  to  produce. 
Where  a  man,  however,  is  actually  apprised  before  he  enters  that 
the  guns  are  there,  he  cannot  afterwards  complain  that  there  has 
not  been  a  proper  and  sufficient  notice  given.  The  case  of  a  man 
keeping  on  his  own  premises  a  furious  dog,  or  bull,  is  to  a  certain 
degree  analogous  to  this.    Suppose  such  a  person  were  to  give 
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a  notice  that  in  his  premises  there  is  a  furious  bull,  and  that  it  is 
dangerous  for  any  person  to  enter,  and  a  wrong-doer,  who  had 
read  this  notice,  enters,  and  the  bull  attacks  him,  it  is  clear  that 
he  could  maintain  no  action  for  the  consequences  of  his  own  act. 
So,  also,  if  a  trespasser  enters  into  the  yard  of  another,  over  the 
entrance  to  which  notice  is  given,  that  there  is  a  furious  dog  loose, 
and  that  it  is  dangerous  for  any  person  to  enter  in  without  one  of 
the  servants  or  the  owner.  If  the  wrong-doer,  having  read  that 
notice,  and  knowing,  therefore,  that  he  is  likely  to  be  injxired,  in' 
the  absence  of  the  owner  enters  the  yard,  and  is  worried  by  the 
dog  (which  in  such  a  case  would  be  a  mere  engine  without  dis- 
cretion), it  is  clear  that  the  party  could  not  maintain  any  action 
for  the  injury  sustained  by  the  dog,  because  the  answer  would  be, 
as  in  this  case,  that  he  could  not  have  a  remedy  for  an  injury 
which  he  had  voluntarily  incurred.  If,  indeed,  the  master  had 
been  upon  the  spot  at  the  time,  and  had  seen  the  dog  running 
towards  the  man,  it  would  have  been  his  duty  to  have  done  all  in 
his  power  to  prevent  the  animal  from  worrying  him,  and  if  he  had 
not  so  done,  the  party  injured  might  have  had  a  right  of  action.  I 
am,  therefore,  of  opinion,  on  the  ground  of  notice  only,  that  this 
action  is  not  maintainable. 

[*  314]  *  HoLROYD,  J.  —  I  am  of  opinion  that  this  action  is  not 
maintainable,  on  the  ground  that  the  plaintiff  had  notice 
that  the  spring-guns  were  placed  in  the  wood  in  question.  I  do 
not  consider  it  necessary  that  he  should  have  notice  of  the  precise 
spot  in  which  the  spring-guns  were  placed.  It  is  suflBcient,  in 
the  present  case,  that  he  had  notice  generally  that  they  were 
placed  in  the  ground  in  question.  The  mere  act  of  placing  spring- 
guns  in  a  man's  own  ground  is  not  of  itself  unlawful.  It  is  not 
an  indictable  offence,  nor  will  it  subject  a  party  to  an  action, 
unless  some  injurious  consequences  result  from  it  If  any  such 
consequences  result,  it  may  perhaps  form  the  subject  of  an  action. 
Without  giving  any  decided  opinion  upon  that  point,  but  assum- 
ing, for  the  present,  that  that  would  be  so,  it  seems  to  me  that  a 
party  having  express  notice  that  the  spring-gims  were  placed  in  a 
particular  ground,  and  entering  upon  that  place  as  a  trespasser, 
stands  in  a  very  different  situation;  for  if  the  placing  of  the 
spring-guns  be  not  of  itself  an  imlawful  act,  and  only  becomes  so 
in  respect  of  the  consequences  which  result  from  it,  the  party  who 
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80  enters,  with  full  knowledge  of  the  detnger,  is  himself  the  cause 
of  the  mischief  that  ensues,  and  falls  within  the  principle  of  law, 
volenti  rum  Jit  injuria  ;  for  as  he  knew  that  the  spring-guns  were 
placed  there,  he  can  have  no  right  of  action  for  an  injury  which 
resulted  from  his  own  act  alone.  The  only  doubt  which  I  have 
entertained  during  the  course  of  the  argument  arises  out  of  that 
maxim  of  law,  that  a  man  cannot  do  that  indirectly  which  he  can- 
not do  directly.  I  am  now,  however,  satisfied,  that  that  principle 
has  no  application  to  the  present  case,  where  the  plaintiff  had  ex- 
press notice  that  the  spring-guns  were  placed  on  the  prem- 
ises into  which  he  wrongfully  entered;  for  in  that  *case  [*315] 
the  act  of  firing  off  the  gun,  which  was  the  cause  of  the 
injury,  was  his  act,  and  not  the  act  of  the  person  who  placed  the 
gun  there.  If,  indeed,  a  party  who  had  no  notice,  had  gone  into 
the  grounds,  although  l^e  would  be  a  trespasser,  the  act  of  firing 
off  the  gun,  by  treading  accidentally  on  the  wires,  would  not,  in 
consequence  of  those  wires  being  latent,  be  considered  his  own 
act ;  but  he  would  be  a  mere  instrument  of  producing  that  which 
resulted  from  a  prior  act  done  by  another.  If  one  person  makes 
use  of  another,  who  is  a  mere  instrument,  to  do  any  act,  the  thing 
done  is  the  act,  not  of  him  who  is  merely  the  instrument,  but  of 
the  person  who  uses  him  as  such  instrument  Thus,  if  a  man  in- 
duces a  madman  to  inflict  wounds  upon  the  person  of  another  from 
which  death  ensues,  in  point  of  law,  that  is  not  considered  the 
act  of  the  madman,  but  the  act  of  the  person  inciting  him.  The 
madman  is  considered  a  mere  instrument,  and  the  other  person, 
though  not  present  at  the  time  of  the  act  done,  is  indictable  for 
murder  as  a  principal  (although,  generally  speaking,  to  make  a 
person  a  principal  in  murder  he  must  be  present  at  the  time) ;  the 
reason  of  which  is,  that  the  act  done  is  considered  as  the  act  of 
the  person  who  causes  it,  and  he  is  considered  as  virtually  present 
at  the  time  of  doing  it,  and  the  madman  as  a  mere  instrument  in 
his  hands.  So  it  is  in  a  case  where  one  person  secretly  mixes 
poison  with  food,  for  the  purpose  of  the  poison  being  ignorantly 
taken  in  the  food  by  another.  Now,  in  the  present  case,  in  order 
to  make  the  firing  off  of  this  gun  the  act  of  the  person  who  placed 
it  there,  we  must  consider  him  as  doing  indirectly  the  same  thing 
as  if  he  had  taken  up  the  gun  at  the  time  and  shot  the  plaintiff; 
and  we  must  consider  the  latter  as  a  mere  instrument, 
and  not  as  an  *  actor ;  but,  in  my  opinion,  the  plaintiff  [*  316] 
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in  this  case  was  not  an  instrument,  but  an  actor.  If  he  had  seen 
the  wires  and  trod  on  them  with  the  intention  of  firing  off  the 
gun,  it  is  clear  that  that  would  have  been  his  own  act  Here, 
he  entered  the  wood  with  full  notice  that  those  engines  were 
placed  there,  and  with  the  knowledge,  therefore,  that  the  danger 
was  unavoidable.  So  far  as  he  was  concerned,  the  cause  of  the 
mischief  could  not  be  considered  as  latent,  and  the  act  of  letting 
off  the  gun,  which  was  the  consequence  of  his  treading  on  the 
wire,  must  be  considered  wholly  as  his  act,  and  not  the  act  of  the 
person  who  placed  the  gun  there.  If,  indeed,  the  defendant  had 
been  present,  and  had  seen  a  trespasser  enter,  and  had  the  means 
of  preventing  the  injury,  and  had  not  done  all  in  his  power  to 
prevent  it,  unquestionably  it  might  have  been  considered  as  pro- 
ceeding from  his  own  act ;  but  in  the  present  case  he  was  absent, 
and  had  not  the  means  of  averting  the  mischief ;  and,  therefore, 
the  maxim  of  law,  that  a  man  cannot  do  that  indirectly  which  he 
cannot  do  directly,  is  not  applicable  to  the  present  case.  Indeed, 
that  maxim  would  equally  apply  to  a  case  where  a  person  kept  a 
ferocious  bull  in  his  grounds,  where  other  persons  were  used  to 
resort  (see  Brock  v.  Copeland,  1  Esp.  203,  5  R  R  730).  In  such 
a  case,  if  there  was  no  notice,  and  a  trespasser  was  to  enter  and  be 
gored,  an  action  would  lie  for  the  injury;  but  if  public  notice 
were  given,  and  it  could  be  shown  that  the  trespasser  knew  that 
such  a  dangerous  animal  was  there,  and  with  that  knowledge  was 
hardy  enough  to  run  the  risk,  it  is  perfe<3tly  clear  that  he  could 
support  no  action.  I  am,  therefore,  of  opinion  that  this  action  is 
not  maintainable,  on  the  ground  that  the  damage  sustained  has 
been  produced  by  the  plaintiff's  own  wilful  act 

[*  317]  *  Best,  J.  — The  act  of  the  plaintiff  cpuld  only  occasion 
mere  nominal  damage  to  the  wood  of  the  defendant  The 
injury  that  the  plaintiff's  trespass  has  brought  upon  himself  is 
extremely  severa  In  such  a  case,  one  cannot,  without  pain, 
decide  against  the  action.  But  we  must  not  allow  our  feelings 
to  induce  us  to  lose  sight  of  the  principles  which  are  essential  to 
the  rights  of  property.  The  prevention  of  intrusion  upon  property 
is  one  of  these  rights,  and  every  proprietor  is  allowed  to  use  the 
force  that  is  absolutely  necessary  to  vindicate  it  If  he  uses  more 
force  than  is  absolutely  necessary,  he  renders  himself  responsible 
for  all  the  consequences  of  the  excess.     Thus,  if  a  man  comes  on 
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my  land,  I  cannot  lay  hands  on  him  to  remove  him,  until  I  have 
desired  him  to  go  off.  If  he  will  not  depart  on  request,  I  cannot 
proceed  immediately  to  beat  him,  but  must  endeavour  to  push  him 
off  If  he  is  too  powerful  for  me,  I  cannot  use  a  dangerous 
weapon,  but  must  first  call  in  aid  other  assistance.  I  am  speak- 
ing of  out-door  property,  and  of  cases  in  which  no  felony  is  to  be 
apprehended.  It  is  evident,  also,  that  this  doctrine  is  only  appli- 
cable to  trespasses  committed  in  the  presence  of  the  owner  of  the 
property  trespassed  on.  When  the  owner  and  his  servants  are 
absent  at  the  time  of  the  trespass,  it  can  only  be  repelled  by  the 
terror  of  spring-guns,  or  other  instruments  of  the  same  kind. 
There  is,  in  such  cases,  no  possibility  of  proportioning  the  resist- 
ing force  to  the  obstinacy  and  violence  of  the  trespasser,  as  the 
owner  of  the  close  may  and  is  required  to  do  where  he  is  present 
There  is  no  distinction  between  the  mode  of  defence  of  one  species 
of  out-door  property  and  another  (except  in  cases  where  the  tak- 
ing or  breaking  into  the  property  amounts  to  felony).  If 
*  the  owner  of  woods  cannot  set  spring-guns  in  his  woods,  [*  318] 
the  owner  of  an  orchard,  or  of  a  field  with  potatoes  or  tur- 
nips, or  any  other  crop  usually  the  object  of  plunder,  cannot  set 
them  in  such  field.  How  then  are  these  kinds  of  property  to  be 
protected,  at  a  distance  from  the  residence  of  the  owner,  in  the 
night,  and  in  the  absence  of  his  servants  ?  It  has  been  said,  that 
the  law  has  provided  remedies  for  any  injuries  to  such  things  by 
action.  But  the  offender  must  be  detected  before  he  can  be  sub- 
jected to  an  action,  and  the  expense  of  continual  watching  for  this 
purpose  would  often  exceed  the  value  of  the  property  to  be  pro- 
tected. If  we  look  at  the  subject  in  this  point  of  view,  we  may 
find,  amongst  poor  tenants,  who  are  prevented  from  paying  their 
rents  by  the  plunder  of  their  crops,  men  who  are  more  objects  of 
our  compassion,  than  the  wanton  trespasser,  who  brings  on  him- 
self the  injury  which  he  suffers.  If  an  owner  of  a  close  cannot  set 
spring-guns,  he  cannot  put  glass  bottles  or  spikes  on  the  top  of  a 
wall,  or  even  have  a  savage  dog,  to  prevent  persons  from  entering 
his  yard.  It  has  been  said  in  argument,  that  you  may  see  the 
glass  bottles  or  spikes ;  and  it  is  admitted,  that  if  the  exact  spot 
where  these  guns  are  set,  was  pointed  out  to  the  trespasser,  he 
could  not  maintain  any  action  for  the  injury  he  received  from  one 
of  them.  As  to  seeing  the  glass  bottles  or  spikes,  that  must  de- 
pend on  the  circumstance  whether  it  be  light  or  dark  at  the  time 
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of  the  trespasa  But  what  difference  does  it  make,  whether  the 
trespasser  be  told  the  gun  is  set  in  such  a  spot,  or  that  there  are 
guns  in  different  parts  of  such  a  field,  if  he  has  no  right  to  go  on 

any  part  of  that  field  ?  It  is  absurd  to  say  you  may  set 
[*  319]  the  guns,  provided  you  tell  *  the  trespasser  exactly  where 

they  are  set,  because  then  the  setting  them  could  answer 
no  purpose.  My  Brother  Batlet  has  illustrated  this  case,  by  the 
question  which  he  asked,  namely,  can  you  indict  a  man  for  put- 
ting spring-guns  in  his  enclosed  field  ?  I  think  the  question  put 
by  Lord  Ch.  J.  Gibbs,  in  the  case  in  the  Common  Pleas,  a  still 
better  illustration,  viz.,  can  you  justify  entering  into  enclosed 
lands,  to  take  away  guns  so  set  ?  If  both  these  questions  must  be 
answered  in  the  negative,  it  cannot  be  unlawful  to  set  spring-guns 
in  an  enclosed  field,  at  a  distance  from  any  road,  giving  such 
notice  that  they  are  set,  as  to  render  it,  in  the  highest  degree, 
probable,  that  all  persons  in  the  neighbourhood  must  know  that 
they  are  so  set  Humanity  requires  that  the  fullest  notice  pos- 
sible should  be  given,  and  the  law  of  England  will  not  sanction 
what  is  inconsistent  with  humanity.  It  has  been  said,  in  argu- 
ment, that  it  is  a  principle  of  law,  that  you  cannot  do,  indirectly, 
what  you  are  not  permitted  to  do  directly.  This  principle  is  not 
applicable  to  the  case.  You  cannot  shoot  a  man  that  comes  on 
your  land,  because  you  may  turn  him  off  by  means  less  hurtful  to 
him;  and,  therefore,  if  you  saw  him  walking  in  your  field,  and 
were  to  invite  him  to  proceed  on  his  walk,  knowing  that  he  must 
tread  on  a  wire,  and  so  shoot  himself  with  a  spring-gun,  you 
would  be  liable  to  all  the  consequences  that  would  follow.  The 
invitation  to  him  to  pursue  his  walk  is  doing,  indirectly,  what, 
by  drawing  the  trigger  of  a  gun  with  your  own  hand,  is  done 
directly.  But  the  case  is  just  the  reverse ;  if,  instead  of  inviting 
him  to  walk  on  your  land,  you  tell  him  to  keep  off,  and  warn 

him  of  what  will  follow  if  he  does  not.  It  is  also  said, 
[*  320]  that  it  is  a  maxim  of  law,  that  you  must  so  use  *  your 

own  property  as  not  to  injure  another's.  This  maxim  I 
admit,  but  I  deny  its  application  to  the  case  of  a  man  who  comes 
to  trespass  on  my  property.  It  applies  only  to  cases  where  a  man 
has  only  a  transient  property,  such  as  in  the  air  or  water,  that 
passes  over  his  land,  and  which  he  must  not  corrupt  by  nuisance ; 
or  where  a  man  has  a  qualified  property,  as  in  land  near  another's 
ancient  windows,  or  in  land  over  which  another  has  a  right  of 
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way.  In  the  first  case,  he  must  do  nothing  on  his  land  to  stop 
the  light  of  the  windows,  or  in  the  second,  to  obstruct  the  way. 
This  case  has  been  argued,  aa  if  it  appeared  in  it,  that  the  guns 
were  set  to  preserve  game,  but  that  is  not  so;  they  were  set  to 
prevent  trespasses  on  the  lands  of  the  defendant  Without,  how- 
ever, saying  in  whom  the  property  of  game  is  vested,  I  say  that  a 
man  has  a  right  to  keep  persons  off  his  lands,  in  order  to  preserve 
the  game.  Much  money  is  expended  in  the  protection  of  game, 
and  it  would  b^  hard,  if,  in  one  night,  when  the  keepers  are 
absent,  a  gang  of  poachers  might  destroy  what  has  been  kept  at 
so  much  cost  If  you  do  not  allow  men  of  landed  estates  to  pre- 
serve their  game,  you  will  not  prevail  on  them  to  reside  in  the 
country.  Their  poor  neighbours  will  thus  lose  their  protection 
and  kind  offices ;  and  the  government,  the  support  that  it  derives 
from  an  independent,  enlightened,  and  unpaid  magistracy. 

£ule  absolute. 

Bird  y.  Eolbrook. 

4  BiDg.  628-646  (29  B.  B.  657). 

Spring-Gum  $et  uMout  Notice,  —  Trespasser.  —  Injury. 

The  defendant,  for  the  protection  of  his  property,  some  of  which  had  [628] 
been  stolen,  set  a  spring-gun,  without  notice,  in  a  walled  garden,  at  a  dis- 
tance from  his  house:  the  plaintiff,  who  climbed  over  the  wall  in  pursuit  of  a 
stray  fowl,  having  been  shot,  —  Held^  that  the  defendant  was  liable  in  damages. 

This  was  an  action  upon  the  casa  The  first  count  of  the  decla- 
ration alleged  that  the  defendant  had  placed  in  a  certain  garden 
of  the  defendant  a  certain  instrument  called  a  spring-gun,  loaded 
with  gunpowder  and  shot,  with  certain  wires  communicating  with 
the  lock  of  the  said  gun,  by  the  treading  upon  which  the  gun 
could  and  might  be  let  off ;  by  means  whereof  the  person  against 
whom  the  same  should  be  dischai^ed,  might  and  could  be 
much  hurt,  maimed,  and  wounded;  *and  thereupon  it  [♦629] 
became  the  duty  of  the  defendant,  after  he  had  so  placed 
the  said  gun,  not  to  have  suffered  it  to  remain  so  loaded  without 
giving  notice  or  warning,  to  prevent  persons  having  occasion  to 
enter  into  the  said  garden,  from  treading  upon  the  wire,  in  igno- 
rance that  the  same  was  so  set,  and  thereby  letting  off  the  gun 
and  being  injured  by  the  discharge  thereof.  Yet  the  defendant, 
not  regarding  his  duty  in  that  behalf,  wrongfully,  wilfully,  and 
negligently  suffered  the  gun  to  remain  in  his  garden  so  loaded 
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and  set,  without  giving  any  such  notice  or  warning  whatever ;  by 
means  whereof  the  plaintiff,  having  occasion  to  enter  into  the 
garden,  and  not  having  any  notice,  warning,  or  knowledge,  or 
any  means  of  knowledge  that  any  spring-gun  was  set  in  the  gar- 
den, trod  upon  the  wire  attached  to  the  lock  of  the  gim,  by  means 
whereof  it  was  let  off  and  discharged,  and  the  shot  discharged 
therefrom  were  driven  against  the  plaintiff,  and  one  of  his  legs 
was  maimed,  and  the  plaintiff  was  otherwise  injured,  and  became 
disordered,  and  so  continued  for  a  long  time,  by  means  whereof  he 
suffered  great  pain,  and  expended  a  large  sum  of  money  in  his  cure. 

The  second  count  alleged,  it  was  a  duty  of  the  defendant  not  to 
allow  the  spring-gun  to  remain  loaded  in  the  day-time  without 
notice,  to  prevent  persons  from  treading  upon  the  wire  from  igno- 
rance that  it  was  set 

The  third  count  described  the  spring-gun  as  a  certain  dangerous 
engine,  made  for  the  purpose  and  with  the  intent  to  lacerate, 
maim,  and  wound  persons,  and  alleged  it  was  the  duty  of  the 
defendant  not  to  suffer  the  spring-gun  to  remain  in  the  garden 
without  using  due  and  proper  and  reasonable  means  or  care  to 
prevent  such  persons  as  might  enter  into  or  be  in  the  garden,  from 
ignorantly  and  unwittingly  treading  upon  the  wire  communicat- 
ing with  the  lock  of  the  gim ;  and  that  the  defendant  did 
[*  630]  not  take  due  and  proper  and  reasonable  *  care  to  prevent 
persons  who  might  enter  into  or  be  in  the  garden,  from 
ignorantly  and  unwittingly  treading  upon  the  wire  of  the  gun, 
and  thereby  causing  it  to  be  let  off.  That  defendant  neglected 
and  wholly  refused  so  to  do,  and  on  the  contrary,  contriving  and 
intending  to  injure  the  plaintiff,  wrongfully  and  injuriously  per- 
mitted the  gun  to  remain  so  loaded  and  set  with  a  wire,  by  means 
of  which  it  might  be  let  off  and  discharged  without  any  notice  or 
warning,  by  means  whereof  the  plaintiff  not  being  able  to  per- 
ceive a  certain  concealed  wire,  and  not  having  any  notice  or 
knowledge,  or  means  of  notice  or  knowledge  thereof,  trod  upon 
the  said  last-mentioned  wire,  and  the  gun  was  thereby  let  off. 
Per  quod,  &c. 

The  fourth  count  charged  the  defendant  with  having  ^t  upon 
certain  other  groimd  of  the  defendant  a  spring-gun,  made  with 
intent  to  lacerate,  maim,  and  wound  persons,  being  then  and  there 
loaded  with  gunpowder  and  shot,  and  set  with  concealed  wires; 
and  thereupon  it  became  the  duty  of  defendant  not  to  permit  the 
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gun  to  remain  on  the  ground  without  taking  due,  proper,  and  rea- 
sonable means  and  care  to  prevent  any  person  from  ignorantly  and 
unwittingly  treading  upon  the  wire,  and  causing  it  to  be  let  off. 

The  fifth  count  charged  that  the  wires  were  concealed  and  im- 
perceptible, and  that  the  defendant  had  taken  no  means  or  precau- 
tion whatever  to  prevent  persons  from  treading  on  them  through 
ignorance  that  they  were  so  set;  and  defendant  wrongfully  per- 
mitted the  plaintiff  in  entering  into  and  proceeding  in  the  said 
last-mentioned  ground,  to  tread  upon  the  said  wire  so  concealed 
and  imperceptible,  and  unknown  to  the  plaintiff. 

The  sixth  charged  the  defendant  with  setting  a  gun  upon  cer- 
tain other  land  of  the  defendant,  and  alleged  the  breach  of  duty, 
in  having  taken  no  means  or  precaution  whatever  to  pre- 
vent persons  from  treading  on  *  the  wire,  and  wrongfully  [*  631] 
and  injuriously  permitted  the  plaintiff,  in  entering  into 
and  proceeding  in  the  said  last-mentioned  garden,  to  tread  upon 
the  wire. 

The  cause  was  tried  at  the  Bristol  Assizes,  1825,  when  a  ver- 
dict was  taken  for  the  plaintiff,  by  consent,  damages  £50,  subject 
to  a  case  reserved,  with  liberty  to  either  party  to  turn  it  into  a 
special  verdict     The  following  were  the  facts  of  the  case :  — 

Before,  and  at  the  time  of  the  plaintiff's  sustaining  the  injury 
complained  of,  the  defendant  rented  and  occupied  a  walled  garden 
in  the  parish  of  St  Phillip  and  Jacob,  in  the  county  of  Glouces- 
ter, in  which  the  defendant  grew  valuable  flower-roots,  and  par- 
ticularly tulips,  of  the  choicest  and  most  expensive  description. 
The  garden  was  at  the  distance  of  near  a  mile  from  the  defendant's 
dwelling-house,  and  above  one  hundred  yards  from  the  road.  In 
it  there  wels  a  summer-house,  consisting  of  a  single  room,  in 
which  the  defendant  and  his  wife  had  some  considerable  time 
before  slept,  and  intended  in  a  few  days  after  the  accident  again 
to  have  slept,  for  the  greater  protection  of  their  property.  The 
garden  was  surrounded  by  a  wall,  by  which  it  was  separated  on 
the  south  from  a  footway  up  to  some  houses,  on  the  east  and  west 
from  other  gardens,  and  on  the  north  from  a  field  which  had  no 
path  through  it,  and  was  itself  fenced  against  the  highway,  at  a 
considerable  distance  from  the  garden,  by  a  wall.  On  the  north 
side  of  the  garden  the  wall  adjoining  the  field  was  seven  or  eight 
feet  high.  The  other  walls  were  somewhat  lower.  The  garden 
was  entered  by  a  door  in  the  wall.     The  defendant  had  been, 
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shortly  before  the  accident,  robbed  of  flowers  and  roots  from  his 
garden  to  the  value  of  £20  and  upwards ;  in  consequence  of  which, 
for  the  protection  of  his  property,  with  the  assistance  of  another 
man,  he  placed  in  the  garden  a  spring-gun,  the  wires  connected 

with  which  were  made  to  pass  from  the  door-way  of  the 
[*  632]  summer-house  *  to  some  tulip  beds,  at  the  height  of  about 

fifteen  inches  from  the  ground,  and  across  three  or  four  of 
the  garden  paths,,  which  wires  were  visible  from  all  parts  of  the 
garden  or  the  garden  wall ;  but  it  was  admitted  by  the  defendant, 
that  the  plaintiff  had  not  seen  them,  and  that  he  had  no  notice  of 
the  spring -gun  and  the  wires  being  there;  and  that  the  plaintiff 
had  gone  into  the  garden  for  an  innocent  purpose,  to  get  back  a 
pea-fowl  that  had  strayed. 

A  witness  to  whom  the  defendant  mentioned  the  fact  of  his 
having  been  robbed,  and  of  having  set  a  spring-gun,  proved  that 
he  had  asked  the  defendant  if  he  had  put  up  a  notice  of  such  gun 
being  set,  to  which  the  defendant  answered,  that  *  he  did  not  con- 
ceive that  there  was  any  law  to  oblige  him  to  do  so,"  and  the 
defendant  desired  such  person  not  to  mention  to  any  one  that 
the  gun  was  set,  **  lest  the  villain  should  not  be  detected. "  The 
defendant  stated  to  the  same  person  that  the  garden  was  very 
secure,  and  that  he  and  his  wife  were  going  to  sleep  in  the  sum- 
mer-house in  a  few  days. 

No  notice  was  given  of  the  spring-gun  being  placed  in  the  gar- 
den, and  before  the  accident  in  question  occurred,  another  person 
to  whom  the  defendant  mentioned  the  fact  of  his  garden  having 
been  robbed  of  roots  to  the  value  of  £20,  and  to  whom  he  stated 
his  intention  of  setting  a  spring-gun,  proved  that  he  had  told  the 
defendant  that  he  considered  it  proper  that  a  board  should  be 
put  up. 

On  the  21st  March,  1825,  between  the  hours  of  six  and  seven 
in  the  afternoon,  it  being  then  light,  a  pea-hen  belonging  to  the 
occupier  of  a  house  in  the  neighbourhood  had  escaped,  and,  after 
flying  across  the  field  above  mentioned,  alighted  in  the  defend- 
ant's garden.     A  female  servant  of  the  owner  of  the  bird  was  in 

pursuit  of  it,  and  the  plaintiff  (a  youth  of  the  age  of 
[*  633]  nineteen  *  years),  seeing  her  in  distress  from  the  fear  of 

losing  the  bird,  said  he  would  go  after  it  for  her;  he 
accordingly  got  upon  the  wall  at  the  back  of  the  garden,  next  to 
the  field,  and  having  called  out  two  or  three  times  to  ascertain 
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whether  any  person  was  in  the  gardei^,  and  waiting  a  short  space  of 
time  without  receiving  any  answer,  julnped  down  into  the  garden. 

The  bird  took  shelter  near  the  summer-house,  and  the  boy's 
foot  coming  in  contact  with  one  of  the*  wires,  close  to  the  spot 
where  the  gun  was  set,  it  was  thereby 'dii3<?h9rged,  and  a  great 
part  of  its  contents,  consisting  of  lai^e  swan  sjiot,  .were  lodged  in 
and  about  his  knee-joint,  and  caused  a  severe  woui^*  ' . 

The  question  for  the  opinion  of  the  Court  was;'.  S^ether  the 
plaintiff  was  entitled  to  recover:  if  so,  the  verdict  wa8,^i)  atfind; 
otherwise  a  nonsuit  was  to  be  entered.  •'/•-«*  \ 

Wilde,  Serjt,  for  the  plaintiff. 

The  defendant  is  liable  in  damages  for  the  injury  the  plaintiSh; 
has  sustained. 

For  the  protection  of  property,  no  man  has  a  right  to  resort  to 
violence  greater  than  the  occasion  requires.  The  law  does  not 
allow  the  apprehension  of  a  mere  trespasser,  much  less  the  inflic- 
tion of  wounds  or  death.  The  authorities  on  the  point  are  numer- 
ous and  clear,  and  the  form  of  pleading  a  justification  of  force  in 
defence  of  property,  always  alleges,  that  no  more  damage  was  done 
than  was  necessary  for  the  purpose  to  be  effected.  Lord  Coke, 
taking  the  distinction  between  defence  of  the  person  and  defence 
of  possession,  or  goods,  says  (2  Inst  316),  "  There  is  also  another 
diversity  between  an  appeal  of  mayhem  or  an  action  of  trespass 
for  wounding  or  mai^ias  of  life  and  member,  and  an  action  of 
trespass  for  assault  and  battery  for  a  man  in  defence  or  for  the 
preservation  of  his  possession  of  lands  or  goods;  for  in 
that  case  he  may  justify  an  *  assault  and  battery ;  but  he  [*  634] 
cannot  justify  either  mayhem,  or  wounding,  or  mannas  of 
life  and  member;  and  so  note  a  diversity  between  the  defence  of 
his  person  and  the  defence  of  his  possession  or  goods. ' 

In  East's  Pleas  of  the  Crown  (vol.  i.  273)  it  is  laid  down,  that 
to  justify  wounding  or  killing,  "  There  must  be  felony  intended ; 
for  if  one  come  to  beat  another,  or  to  take  his  goods  merely  as  a 
trespasser,  though  the  owner  may  justify  the  beating  of  him  so 
far  as  to  make  him  desist,  yet  if  he  kill  him,  it  is  manslaughter. 
But  if  the  other  had  come  to  rob  him,  or  take  his  goods  as  a  felon, 
and  were  killed  in  the  attempt,  it  would  be  justifiable  in  self- 
defence.  "  Again,  p.  288,  *  But  where  the  trespass  is  barely 
against  the  property  of  another,  the  law  does  not  admit  the  force 
of  the  provocation  sufficient  to  warrant  the  owner  in  making  use 
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of  any  deadly  or  dangerous  weapon ;  as  if  upon  sight  of  one  break- 
ing his  hedges,  the  owner  t^e  .up  a  hedge-stake  and  knock  him 
on  the  head,  ^and  kill  hijn,'  tiiis'  would  be  murder,  because  it  was 
an  act  of  violence  niujBh\ tJeyond  the  proportion  of  provocation; 
and  still  more,  whef^^9l!ch  or  the  like  violence  is  used  after  the 
party  has  desisfreff  t^om  the  trespass ;  but  if  the  beating  were  with 
an  instrumesjf;  for^in  a  manner  not  likely  to  kill,  it  would  only 
amount  jto  mafrslaughter ;  and  it  is  even  lawful  to  exert  such  force 
agaipsit  a\trespa8ser,  who  comes  without  any  colour  to  take  the 
gpo^ds'-of  another,  as  is  necessary  to  make  him  desist '     Begina  v. 

.  MxLwgridge^  Kelynge,  132. 

/ 'In  Hale's  Pleas  of  the  Crown  (473),  the  same  principle  is  laid 
down  thus :  "  If  A.  comes  into  the  wood  of  B.  and  pulls  his  hedges 
or  cuts  his  wood,  and  B.  beat  him,  whereof  he  dies,  this  is  man- 
slaughter, because  though  it  was  not  lawful  for  A.  to  cut 
[*  635]  the  wood,  it  was  *  not  lawful  for  B.  to  beat  him,  but 
either  to  bring  him  to  a  justice  of  peace,  or  punish  him 
otherwise,  according  to  law. "  And  again,  p.  486,  **  Now,  con- 
cerning felonies,  as  there  is  a  difference  between  them  and  tres- 
passes, so  there  is  a  difference  among  themselves  in  relation  to  the 
point  Bt  deferidendo.  If  a  man  comes  to  take  my  goods  as  a  tres- 
passer, I  may  justify  the  beating  of  him  in  defence  of  my  goods, 
but  if  I  kill  him,  it  is  manslaughter ;  but  if  a  man  comes  to  rob 
me,  or  take  my  goods  as  a  felon,  and  in^my  resistance  of  the 
attempt  I  kill  him,  it  is  me  defetidendo  at  least,  and  in  some  cases 
not  so  much. " 

And  not  only  is  it  unlawful  for  a  party  to  have  recourse  to 
wounding  or  killing  in  defence  of  property,  where  no  felony  is 
attempted;  it  is  even  a  high  offence  for  one  who  knows  of  the 
existence  of  a  mortal  peril,  to  suffer  another  to  approach  it  with- 
out giving  him  warning;  and,  on  this  principle,  however  they 
differed  on  other  points,  the  Judges  in  Deane  v.  Clayton,  7  Taunt 
518  (18  R.  R  553),  all  agreed,  that  it  could  not  be  allowable, 
without  notice,  to  expose  even  a  trespasser  to  a  mortal  injury ;  an 
opinion  confirmed  by  the  language  of  the  whole  Court  in  Eott  v. 
WUkes,  3  B.  &  A.  304  (p.  85,  ante). 

But  if,  for  the  protection  of  property  or  in  defence  of  possession, 
it  be  unlawful  to  have  recourse  to  desperate  violence,  it  is  still 
less  excusable  to  resort  to  such  violence  after  the  trespass  has  been 
committed.      Prevention,  not  punishment,  is  the  foundation  of 
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the  right  The  means  lawfully  taken  to  prevent  oJBfences,  may, 
and  frequently  do,  operate  as  punishments;  but  they  are  justifi- 
able only  in  their  quality  of  preventives;  and,  even  then,  the 
degree  of  force  must,  in  no  case,  be  greater  than  is  necessary  to 
effect  the  object;  and  with  respect  to  all  the  graver  de- 
grees of  violence,  they. must  not  exceed* the  measure  of  [♦636] 
punishment  which  the  law  would  have  inflicted  if  the 
offence  had  been  perpetrated. 

But  the  infliction  of  injuries,  however  slight,  which  only  oper- 
ate by  way  of  example,  cannot  be  justified.  The  sanction  of  law 
is  requisite  to  give  effect  to  punishment,  and  pain  inflicted  for  a 
supposed  offence,  at  the  discretion  of  an  individual,  without  the 
intervention  of  a  judicial  sentence,  is  a  mere  act  of  revenge;  it 
can  never  have  the  quality  of  judicial  infliction  to  prevent  similar 
offences,  since  it  cannot  be  known  whether  it  has  been  justly  or 
unjustly  resorted  to.  In  this  respect  the  present  case  is  distin- 
guished from  all  that  have  preceded  it;  not  only  was  no  notice 
afforded  to  the  plaintiff  of  the  danger  he  incurred,  but  it  is  mani- 
fest, from  the  declarations  of  the  defendant,  that  notice  was  with- 
held, not  for  the  purpose  of  preventing  a  trespass,  but  of  inflicting 
a  serious  injury  after  the  trespass  should  have  been  committed. 
The  defendant  carefully  abstained  from  using  the  spring-gun,  as  a 
means  of  prevention  by  warning,  in  order  to  insure  a  victim,  to 
hold  up  to  the  public  as  an  example. 

But  it  being  clear  from  the  foregoing  authorities,  that  such  con- 
duct would  have  been  illegal,  if  the  defendant  had  been  present, 
and  had  seen  the  plaintiff  enter  his  garden,  the  absence  of  the 
defendant  at  the  time  of  the  injury  makes  no  difference  in  the 
case ;  more  especially  where  his  own  declarations  have  shown  so 
unequivocally  what  were  his  intentions  in  case  he  had  been  pres- 
ent Ko  man  is  permitted  to  do  indirectly  that  which  it  is  un-' 
lawful  for  him  to  do  directly.  The  plaintiff  was  not  attacking 
the  defendant's  person,  he  was  not  attempting  any  felony ;  at  the 
utmost,  he  was  a  bare  trespasser;  the  defendant,  if  he  had  been 
present,  could  not  have  apprehended,  much  less  have  shot  him  for 
the  trespass.  But,  having  placed  a  gun  with  the  declared  inten- 
tion of  shooting  him,  it  is  no  defence  to  say  he  was  absent  when 
the  gun  went  off. 

•Mere wether,  Serjt,  for  the  defendant  —  The  defend-  [*637] 
ant's  declaration  does  not  show  an  intention  to  revenge 
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or  punish,  rather  than  to  prevent,  but  a  desire  to  detect  for  the 
purposes  of  prevention;  and  his  defence  rests  on  two  grounds: 
first,  the  right  which  every  man  has  to  take  precautionary  meas- 
ures for  the  protection  of  his  property  during  unavoidable  absence ; 
secondly,  the  principle  which  precludes  a  wrong-doer  from  recov- 
ering a  compensation  for  an  injury  occasioned  by  his  own  wrong. 

Undoubtedly  a  man  is  not  allowed  to  do  indirectly  what  it 
would  be  unlawful  for  him  to  do  directly;  but  the  necessity  of 
protecting  property  at  a  distance  authorises  the  proprietor  to  resort 
directly  to  means,  during  his  absence,  which  it  might  be  unlaw- 
ful for  him  to  employ  if  on  the  spot  The  humanity  or  inhuman- 
ity of  a  practice,  is  not  a  test  of  its  legality ;  and  the  law  does  not 
exact  every  line  of  conduct  which  benevolence  or  religion  may 
recommend.  It  is  admitted  that  a  trespasser  may  be  repelled  by 
force,  if  no  more  force  be  employed  than  is  necessary;  but,  during 
absence,  a  man  can  employ,  for  the  protection  of  his  property,  no 
less  and  no  other  force  than  that  of  machines,  which  may  repress 
oflFenders  by  the  fear  of  pain  or  detection;  and  if  they  are  so 
employed  as  not  to  molest  another  in  the  exercise  of  his  rights, 
there  is  no  violation  of  the  maxim,  **  Sic  utere  tuo  ut  alienum  rum 
leedas,'  which  applies  to  the  active  invasion  of  another's  rights, 
and  not  to  the  quiet  protection  of  our  own.  A  party  present, 
therefore,  cannot  justify  the  shooting  a  trespasser,  because  that  is 
a  greater  degree  of  violence  than  the  occasion  requires ;  and  know- 
ing the  trespasser,  he  should  resort  to  the  law,  and  not  take  the 
punishtnent  into  his  own  hands ;  yet  he  may  well  justify  placing 
a  gun  during  his  absence,  because,  by  no  less  degree  of  probable 
violence  can  he  deter  felons  and  trespassers.  Besides 
[*  638]  *  which,  in  placing  the  gun  he  is  making  a  lawful  use 
of  his  own  property;  a  use  in  no  degree  affecting  the 
rights  of  others,  and  for  which  he  could  not  be  indicted,  while 
any  one  who  removed  the  gun  would  be  indictable  for  so  doing. 
(Per  Baylby,  J.,  in  Ilott  v.  Wilkes.)  Then,  if  such  be  a  law- 
ful use  of  his  own  property,  it  cannot  be  required  that  he  should 
give  notice  of  doing  a  mere  lawful  act ;  and  no  case  has  decided 
that  notice  is  necessary  upon  such  an  occasion.  Hott  v.  Wilkes 
did  not  decide  that  the  defendant  was  bound  to  give  notice,  but 
merely  that  the  plaintiff,  having  received  notice,  had  no  ground 
of  complaint  Here,  however,  the  plaintiff  had  ample  notice  in 
the  circumstance  that  the  wires  of  the  gun  were  all  visible. 
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In  Blithe  v.  Topham,  1  Eol.  Abr.  88,  Cro.  Jac.  158,  the  pro- 
prietor of  a  waste  had  dug  a  pit,  a  few  yards  only  from  a  high- 
way ;  a  horse  having  fallen  into  it,  it  was  holden  the  owner  could 
not  recover  damages 

The  pit  having  been  as  fatal  to  the  horse  as  a  spring-gun  would 
have  been,  the  case  is  in  point,  and  much  stronger  than  the  pres- 
ent, there  having  been  no  notice  at  all,  and  no  wall  round  the  pit, 
as  there  was  round  the  garden  of  the  present  defendant,  which  in 
i4»elf  operated  as  notice. 

But  Brock  v.  Copdand,  1  Esp.  203  (5  R  R  730),  seems  deci- 
sive ;  for  the  defendant  in  that  case  having  placed  a  large  dog  for 
the  protection  of  his  yard,  the  plaintiff,  not  a  trespasser,  but  the 
defendant's  foreman,  entering  the  premises  by  night,  was  bitten ; 
and  Lord  Kbnyon  held  that  he  could  not  recover  damages. 

No  distinction  can  be  drawn  between  a  spring-gun  and  a  fero- 
cious dog ;  and  though  the  defendant  would  not  have  been 
justified  in  allowing  him  to  be  at  large,  *  or,  perhaps,  in  [*  639] 
Betting  him  on  to  attack  a  trespasser,  yet  it  is  plain  he 
was  authorised  in  chaining  him  up  in  the  yard  for  the  protection 
of  property  during  his  absence.  In  the  case  of  the  furious  bull, 
referred  to  by  Kenyon,  Ch.  J. ,  in  Brock  v.  Copeland,  there  was  a 
public  footway  over  the  field  in  which  the  bull  was  placed;  sq 
that  the  owner  of  the  field,  in  placing  the  bull  there,  was  making 
a  use  of  it  inconsistent  with  the  rights  of  the  publia 

The  main  ground  of  the  defence,  however,  is,  that  the  plaintiff 
cannot  recover  for  an  injury  occasioned  to  him  by  his  own  wrong- 
ful act  ComTTiodum  ex  injurid  non  oritur;  and  it  is  equally  the 
principle  of  our  law,  that  jus  ex  injurid  non  oritur.  If  a  man 
place  broken  glass  on  a  wall,  or  spikes  behind  a  carriage,  one  who 
wilfully  encounters  them,  and  is  wounded,  even  though  it  were 
by  night,  when  he  could  have  no  notice,  has  no  claim  for  com- 
pensation. Volenti  non  Jit  injuria.  The  defendant  lawfully 
places  a  gun  on  his  own  property ;  he  leaves  the  wires  visible ;  he 
builds  a  high  wall,  expressly  to  keep  off  intruders ;  and  if,  under 
those  circumstances,  they  are  permitted  to  recover  for  an  injury 
resulting  from  their  scaling  the  wall,  no  man  can  protect  his 
property  at  a  distance. 

A  clear  proof  of  the  legality  of  the  practice,  at  the  time  this 
action  commenced,  is  afforded  by  the  passing  of  the  recent  Act, 
against  setting  spring-guns,  except  in  houses  and  by  night     That 
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Act  is  not  declaratory,  but  prohibitory;  and  when  a  statute  is 
prohibitory,  it  is  a  legislative  admission  that  the  Act  prohibited 
was  not  an  offence  before. 

Wilde,  in  reply.  —  The  statute  is  declaratory  as  to  setting  guns 
without  notice,  and  prohibitory  as  to  setting  them,  even  with 
notice,  except  in  the  dwelling-house  at  night  In  Brock  v.  Cope^ 
land  the  dog  was  placed  for  the  protection  of  the  dwell- 
[*  640]  ing-house,  and  the  party  *  attacked,  being  the  defendant's 
foreman,  knew  that  the  dog  was  there ;  and  in  Blitht  v. 
Topham  the  pit  was  not  dug  for  the  purpose  of  doing  mischief, 
but  in  the  necessary  cultivation  and  enjoyment  of  the  defendant's 
property.  The  maxim  volenti  non  Jit  injuria  has  no  application 
in  the  present  case,  as  the  plaintiff  had  no  notice  of  the  penalty 
which  he  incurred;  the  notice  being  expressly  withheld,  lest  it 
should  deter  persons  from  entering,  i  e. ,  lest  it  should  make  them 
unwilling  to  subject  themselves  to  the  injury  pi*epared  for  them. 

No  illustration  can  be  drawn  from  the  use  of  spikes  and  broken 
glass  on  walls,  &c.  These  are  mere  preventives,  obvious  to  the 
sight,* — unless  the  trespasser  chooses  a  time  of  darkness,  when  no 
notice  could  be  available,  —  mere  preventives,  injurious  only  to 
the  persevering  and  determined  trespasser,  who  can  calculate  at 
the  moment  of  incurring  the  danger  the  amount  of  suffering  he  is 
about  to  endure,  and  who  will,  consequently,  desist  from  his 
enterprise  whenever  the  anticipated  advantage  is  outweighed  by 
the  pain  which  he  must  endure  to  obtain  it 

Best,  Ch.  J.  —  I  am  of  opinion  that  this  action  is  maintainable. 
If  anything  which  fell  from  me  in  Ilott  v.  Wilkes,  3  B.  &  A.  304 
(p.  85,  anteX  were  at  variance  with  the  opinion  I  now  express,  I 
should  not  hesitate  to  retract  it;  but  the  ground  on  which  the 
judgment  of  the  Court  turned  in  that  case,  is  decisive  of  the  pres- 
ent ;  and  I  should  not  have  laboured  the  point  that  the  action  was 
not  maintainable  in  that  case  on  the  ground  that  the  plaintiff  had 
received  notice,  unless  I  had  deemed  it  maintainable  if  no  notice 
had  been  given.  Abbott,  Ch.  J. ,  says :  "  Considering  the  present 
action  merely  on  the  ground  of  notice,  and  leaving  untouched 
the  general  question  as  to  the  liability  incurred  by  placing  such 
engines  as  these,  where  no  notice  is  brought  home  to  the  party 
injured,  I  am  of  opinion  that  this  action  cannot  be  main- 
[*641]  tained."     Bayley,  J.,  *says:  "This  is  a  case  in  which 
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the  plaintiff  bad  notice  tha(  there  were  spring-guns  in  the 
wood.  *  "  The  declaration  assumes  the  law  to  be,  not  that  the 
mere  act  of  placing  these  guns  in  a  man's  own  ground  is  illegal, 
and  punishable  by  indictment,  but  that  a  party  doing  that  act 
may  be  liable  to  an  action,  provided  he  does  not  take  due  and 
proper  means,  by  giving  notice,  to  prevent  the  injury  which  those 
engines  are  calculated  to  produce. "  Holroyd,  J.,  says :  "  I  am  of 
opinion  that  this  action  is  not  maintainable,  on  the  ground  that 
the  plaintiff  had  notice  that  the  spring-guns  were  placed  in  the 
wood  in  question. '  "  So  far  as  he  was  concerned,  the  cause  of 
the  mischief  could  not  be  considered  as  latent,  and  the  act  of  let- 
ting off  the  gun,  which  was  the  consequence  of  his  treading  on 
the  wire,  must  be  considered  wholly  as  his  act,  and  not  the  act 
of  the  person  who  placed  the  gun  there. "  And  I  am  reported  to 
have  said,  expressly,  *  Humanity  requires  that  the  fullest  notice 
possible  should  be  given,  and  the  law  of  Englamd  will  not  sanc- 
tion what  is  inconsistent  with  humanity." 

It  has  been  argued  that  the  law  does  not  compel  every  line  of 
conduct  which  humanity  or  religion  may  require ;  but  there  is  no 
act  which  Christianity  forbids,  that  the  law  will  not  reach :  if  it 
were  otherwise,  Christianity  would  not  be,  as  it  has  always  been 
held  to  be,  part  of  the  law  of  England.  I  am,  therefore,  clearly 
^of  opinion  that  he  who  sets  spring-guns,  without  giving  notice, 
is  guilty  of  an  inhuman  act,  and  that,  if  injurious  consequences 
ensue,  he  is  liable  to  yield  redress  to  the  sufferer.  But  this  case 
stands  on  grounds  distinct  from  any  that  have  preceded  it  In 
general,  spring-guns  have  been  set  for  the  purpose  of  deterring; 
the  defendant  placed  his  for  the  express  purpose  of  doing  injury; 
for,  when  called  on  to  give  notice,  he  said,  "  If  I  give  notice,  I 
shall  not  catch  him."  He  intended,  therefore,  that  the 
gun  should  be  discharged,  and  that  *  the  contents  should  [*  642] 
be  lodged  in  the  body  of  his  victim,  for  he  could  not  be 
caught  in  any  other  way.  On  these  principles  the  action  is  clearly 
maintainable,  and  particularly  on  the  latter  ground.  The  only 
thing  which  raised  any  doubt  in  my  mind  was  the  recent  Act  of 
Parliament ;  and  if  that  had  been  purely  prohibitory,  there  would 
be  great  weight  in  the  argument  which  has  been  raised  on  it; 
because  in  a  new  prohibitory  law  we  have  the  testimony  of  the 
Legislature  that  there  was  no  previous  law  against  the  thing  pro- 
hibited.    But  the  Act  is  declaratory  as  to  part,  and  prohibitory 
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as  to  part;  declaratory  as  to  the  setting  of  spring-guns  without 
notice,  and  the  word  "  declared  "  is  expressly  introduced ;  prohibi- 
tory as  to  setting  spring-guns,  even  with  notice,  except  in  dwell- 
ing-houses by  night  As  to  the  case  of  Brock  v.  Copdand,  1  Esp. 
203  (5  R  R  730),  Lord  Kenyon  proceeded  on  the  ground  that  the 
defendant  had  a  right  to  keep  a  dog  for  the  preservation  of  his 
house,  and  the  plaintiff,  who  was  his  foreman,  knew  where  the 
dog  was  stationed.  The  case  of  the  furious  bull  is  altogether 
different;  for  if  a  man  places  such  an  animal  where  there  is  a 
public  footpath,  he  interferes  with  the  rights  of  the  public. 
What  would  be  the  determination  of  the  Court  if  the  bull  were 
placed  in  a  field  where  there  is  no  footpath,  we  need  not  now 
decide;  but  it  may  be  observed,  that  he  must  be  placed  some- 
where, and  is  kept,  not  for  mischief,  but  to  renew  his  species; 
while  the  gun  in  the  present  case  was  placed  purely  for  mischief. 
The  case  of  the  pit  dug  on  a  common  has  been  distinguished,  on 
the  ground  that  the  owner  had  a  right  to  do  what  he  pleased  with 
his  own  land,  and  the  plaintiff  could  show  no  right  for  the  horse 
to  be  there. 

Those  cases,  therefore,  do  not  apply  to  one,  where  an  instru- 
ment is  placed  solely  for  a  bad  purpose.     In  Deane  v.  Clayton,  7 

Taunt  518  (18  R  R  553),  I  incline  to  the  opinion  ex- 
[*  643]  pressed  by  *  my  Brothers  Pakk  and  Burrough.     But  in 

Dearie  v.  Clayton,  the  plaintiff,  the  master  of  the  dog, 
had  a  right  to  hunt  in  the  wood  adjoining  that  in  which  the  dog 
was  spiked;  there  was  no  visible  boundary  between  the  two 
woods ;  the  manner  in  which  the  plaintiff  and  defendant  occupied 
their  respective  properties  was  evidence  of  an  understanding  be- 
tween them  that  the  enjoyment  should  be  mutual;  and  the  dog 
was  impelled  onwards  by  his  natural  instinct  in  pursuit  of  the 
game.  Looking  at  the  authorities,  therefore,  Dean^  v.  Clayton 
is  out  of  the  question;  and  Ilott  v.  Wilkes  is  an  authority  in 
point  But  we  want  no  authority  in  a  case  like  the  present; 
we  put  it  on  the  principle  that  it  is  inhuman  to  catch  a  man  by 
means  which  may  maim  him  or  endanger  his  life,  and,  as  far  as 
human  means  can  go,  it  is  the  object  of  English  law  to  uphold 
humanity,  and  the  sanctions  of  religion.  It  would  be,  indeed,  a 
subject  of  regret,  if  a  party  were  not  liable  in  damages,  who, 
instead  of  giving  notice  of  the  employment  of  a  destructive  engine, 
or  removing  it,  at  least,  during  the  day,  expressed  a  resolution  to 
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withhold  notice,  lest,  by  affording  it,  he  should  fail  to  entrap  his 
victim. 

Park,  J.  —  I  adhere  to  the  judgment  I  gave  in  Deans  v.  Clay- 
tan,  7  Taunt  518  (18  R  E.  553),  but  shall  confine  myself  at 
present  to  the  facts  before  the  Court  Whether  the  recent  Act  of 
Parliament  be  altogether  a  new  law,  or  only  declaratory  of  the 
old,  I  abstain  from  deciding;  certainly,  as  far  as  it  makes  the 
setting  spring-guns  with  notice  an  offence,  it  seems  to  be  a  new 
law ;  but  in  the  present  case,  I  foimd  my  decision  on  the  circum-* 
stance  of  the  defendant  having  omitted  to  givemotice  of  what  he 
had  done,  and  his  even  expressing  a  desire  to  conceal  it  In  Ilott 
V.  Wilkes,  3  B.  &  A.  304  (p.  85,  ante),  the  whole  Court  proceeded 
on  the  ground  that  the  plaintiff  had  had  notice;  and  in 
Deane  v.  Clayton  *  there  was  notice,  but  under  the  cir-  [*644] 
cumstances  it  could  not  be  said  to  have  been  brought 
home  to  the  trespasser.  It  has  been  contended,  that  though  notice 
may  deprive  a  party  who  has  received  it  of  any  right  to  recover, 
yet  that  it  has  nowhere  been  decided  that  it  is  imperative  on  the 
party  using  the  engine  to  give  notice.  But  in  Bott  v.  Wilkes,  the 
Court,  one  and  all,  decide  on  the  ground  of  notice,  and  Abbott, 
Ch.  J.,  closes  his  judgment  thus:  "  Considering  the  present  action 
merely  on  the  ground  of  notice,  and  leaving  untouched  the  general 
question  as  to  the  liability  incurred  by  placing  such  engines  as 
these,  where  no  notice  is  brought  home  to  the  party  injured,  I  am 
of  opinion  that  this  action  cannot  be  maintained. "  It  has  been 
asked,  where  has  it  been  laid  down  that  notice  must  be  given  ?  I 
answer,  by  Abbott,  Ch.  J.,  in  the  passage  I  have  just  read;  and 
by  Bayley,  J.,  in  the  same  case;  "  Although  it  may  be  lawful  to 
put  those  instruments  on  a  man's  own  ground,  yet,  as  they  are 
calculated  to  produce  great  bodily  injury  to  innocent  persons  (for 
many  trespassers  are  comparatively  innocent),  it  is  necessary  to 
give  as  much  notice  to  the  public  as  you  can,  so  as  to  put  people 
on  their  guard  against  the  danger.  *  One  case  precisely  in  point 
has  not  been  adverted  to ;  it  is  that  of  Jay  v.  Whitfield,  cited  in 
the  argument  in  Jlott  v.  Wilkes  (p.  88,  ante).  There  the  plain- 
tiff,  a  boy,  having  entered  the  defendant's  premises  for  the  pur- 
pose of  cutting  a  stick,  was  shot  by  a  spring-gun,  for  which 
injury  he  recovered  £120  damages  at  the  Warwick  Summer 
Assizes,  1807,  before  Eichakds,  C.'B.,  and  no  attempt  was  made 
to  disturb  the  verdict 
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BuBBOUGH,  J.  —  The  common  understanding  of  mankind  shows, 
that  notice  ought  to  be  given  when  these  means  of  pro- 
[*  645]  tection  are  resorted  to ;  and  it  was  formerly  *  the  practice 
upon  such  occasions  to  give  public  notice  in  market 
towns.  But  the  present  case  is  of  a  worse  complexion  than  those 
which  have  preceded  it ;  for  if  the  defendant  had  proposed  merely 
to  protect  his  property  from  thieves,  he  would  have  set  the  spring- 
guns  only  by  night  The  plaintiff  was  only  a  trespasser ;  if  the 
defendant  had  been  present,  he  would  not  have  been  authorised 
even  in  taking  him  into  custody,  and  no  man  can  do  indirectly 
that  which  he  is  forbidden  to  do  directly.  I  held  that,  in  Deane 
v.  Clayton,  7  Taunt.  518  (18  E.  R  553).  There,  the  defendant 
was  owner  and  occupier  of  a  wood  adjoining  a  wood  of  Mr. 
Townshend's,  and  divided  from  it  by  a  low  bank  and  a  shallow 
ditch,  not  being  a  sufficient  fence  to  prevent  dogs  from  passing 
from  one  wood  into  the  other.  There  were  public  footpaths  with- 
out fences  through  the  defendant's  wood.  The  defendant,  to  pre- 
serve hares  in  his  wood,  and  prevent  them  from  being  killed 
therein  by  dogs  and  foxes,  kept  iron  spikes  screwed  and  fastened 
into  several  trees  in  his  wood,  each  spike  having  two  sharp  ends, 
and  so  placed  that  each  end  should  point  along  the  course  of  a 
hare-path,  at  such  a  height  from  the  ground  as  to  allow  a  hare  to 
pass  under  them  without  injury,  but  to  wound  and  kill  a  dog  that 
might  happen  to  run  against  one  of  the  sharp  ends.  The  defend- 
ant kept  notices  printed  on  boards  placed  at  the  outsides  of  the 
wood,  that  steel-traps,  spring-guns,  and  dog  spikes  were  set  in  the 
wood  for  vermin.  But  the  plaintiff,  with  Mr.  Townshend's  per- 
mission, being  out  shooting  in  his  wood  with  a  valuable  pointer, 
and  a  hare  which  was  started  being  pursued  by  the  dog  over  the 
bank  and  ditch,  into  the  defendant's  wood,  the  dog  ran  against 
one  of  the  sharp  spikes,  and  was  killed,  although  plaintiff  en- 
deavoured to  prevent  him  from  entering  the  defendant's  wood. 

Here,  no  notice  whatever  was  given,  but  the  defendant 
[*  646]  *  artfully  abstained  from  giving  it,  and  he  must  take  the 
consequence. 

Gaselee,  J.  —  After  the  decision  in  Ilott  v.  Wilkes,  3  B.  &  A. 
304  (p.  85,  avM),  it  is  impossible  to  say  that  this  action  is  not 
maintainable.  Judgment  for  the  plaintiffs 
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ENGLISH  NOTES. 

In  the  earlier  case  of  Deane  v.  Clayton  (1817),  7  Taunt.  489,  18  R. 
!R.  553,  the  defendant,  for  the  preservation  of  hares  in  his  wood,  placed 
in  the  hare  paths  in  the  wood  spikes  set  so  as  to  allow  a  hare  to  pass 
under,  but  to  kill  a  dog  that  might  be  in  pursuit.  At  some  places 
about  the  wood  notices  were  exhibited,  that  steel-traps,  spring-guns, 
dog  spikes  were  set  in  that  wood.  The  plaintiff  with  the  permission  of 
the  owner  of  an  adjoining  wood  was  sporting  there  with  a  valuable 
pointer  dog.  The  dog  chased  a  hare,  which  started  in  this  wood,  into 
the  wood  where  the  dog  spikes  were  set,  and  was  killed  by  one  of  the 
spikes.  The  plaintiff  had  tried  unsuccessfully  to  prevent  his  dog  from 
>  pursuing  the  hare  into  the  fatal  wood;  but,  whether  he  had  or  had  not 
knowledge  of  the  notices  of  danger,  did  not  appear  from  the  special 
verdict  on  which  the  case  was  argued.  The  Court  were  divided  in 
opinion  whether  the  action  could  be  maintained.  Bujrrough,  J.,  and 
Pabk,  J.,  were  of  opinion  that  it  could;  Dallas,  J.,  and  Oibbs,  Ch.  J., 
were  of  opinion  that  it  could  not.  The  view  taken  by  Gibbs,  Gh.  J., 
may  fairly  be  expressed  by  the  following  extract :  "  The  defendant's 
act  in  laying  the  dog  spears  was  harmless  until  the  plaintiff's  dog  wrong- 
fully intruded  upon  him.  The  hurt  which  he  received  is,  therefore, 
to  be  referred  to  his  own  wrongful  intrusion,  which  was  the  immediate 
cause  of  it.  If  the  dog  had  no  right  to  be  there,  as  he  certainly  had 
not,  his  owner  cannot  complain  that  he  was  injured  by  the  defences  set 
up  against  all  dogs  in  general." 

The  setting  of  a  spring-gun,  or  other  engine  calculated  to  destroy 
human  life  or  inflict  grievous  bodily  harm,  with  intent  to  inflict  griev- 
ous bodily  harm  upon  a  trespasser  or  other  person  coming  in  contact 
therewith,  has  been  made  illegal  by  express  enactment,  24  &  2b  Vict. 
c.  100,  s.  31  (re-enacting  7  &  8  Geo.  IV.  c.  18,  passed  in  1827).  The 
enactment  is  subject  to  an  exception  for  protecting  a  dwelling-house  at 
night,  and  to  a  proviso  that  traps  usually  set  to  destroy  vermin  are  not 
illegal.  The  enactment  does  not  precisely  or  expressly  relate  to  such 
engines  as  were  in  question  in  Deane  v.  Clayton  ;  but  doubtless  it  has 
much  discouraged  the  practice. 

In  1841,  however,  the  liability  for  injury  to  a  dog  by  one  of  these 
instruments  was  considered  in  the  Court  of  Exchequer  in  Jordin  v. 
Crump  (1841),  8  M.  &  W.  782.  The  question  was  argued  on  demurrer 
to  a  plea  which  stated  that  the  defendant  set  and  concealed  the  instru- 
ment for  the  purpose  of  preserving  his  game,  and  for  the  purpose  of 
disabling  and  killing  the  dogs  that  might  come  upon  the  close,  lest 
they  should  pursue  and  destroy  the  said  game,  whereof  the  plaintiff  had 
notice.     In  the  judgment  of  the  Court,  delivered  by  Aldebson,  B., 
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the  question  and  decision  is  briefly  put  as  follows :  **The  plaintifE 
admits  that  he  had  notice  of  the  fact  of  the  dog-spears  having  been  set 
in  the  wood ;  and  the  question  is,  whether  a  person  passing  with  a  dog 
through  a  wood,  in  which  he  knows  dog-spears  are  set,  has  any  right 
of  action  against  the  owner  of  the  wood,  for  the  death  of  or  injury  to 
his  dog,  who,  by  reason  of  his  own  natural  instinct,  and  against  the 
will  of  his  master,  runs  off  the  path  against  one  of  the  dog^pears,  and 
is  killed  or  injured.  We  are  of  opinion  that  he  has  not."  The  setting 
of  dog-spears  is  not  of  itself  an  illegal  act,  and  there  was  nothing  to 
show  that  they  were  set  with  the  intention  of  doing  grievous  bodily 
harm  to  a  human  being,  so  as  to  bring  them  within  the  purview  of  the 
Act.  The  Court  agreed  with  the  opinion  of  Gibbs,  Gh.  J.,  in  Deane 
v.  Olat/torif  and  further  observed:  ^'  The  present  case  is  much  stronger 
than  that,  for  here  the  plaintiff  had  express  notice  that  dog-spears  were 
set  in  the  woods,  though  even  were  this  otherwise  our  decision  would  be 
still  in  favour  of  the  defendant  on  the  short  gpround  that  the  setting  of 
them  was  a  lawful  act,  and  the  accident  occasioned  by  them  was  the  act 
of  the  dog,  not  of  the  defendant,  and  that  the  defendant  was  bound  to 
keep  his  dog  on  the  footpath. '^ 

The  judgment  of  Oibbs,  Gh.  J.,  in  Deane  v.  Clayton  is  again  fol« 
lowed  by  the  Queen's  Bench  Division  in  PonJting  v.  Noakes  (1894), 
2  Q.  B.  281,  68  Ji.  J.  Q.  B.  549,  70  L.  T.  842,  42  W.  R.  506,  where 
the  plaintiff's  cattle  were  poisoned  by  yew-berries  on  trees  on  the 
defendant's  land,  which  the  cattle  could  only  have  reached  by  trespass- 
ing, either  by  stepping  through  or  reaching  over  the  defendant's  fence, 
it  not  being  shown  that  the  fence  was  defective. 

It  will  be  seen  that  the  case  of  Jordin  v.  Crump  {supra)  is  cited  and 
distinguished  in  the  judgment  of  the  Queen's  Bench  Division  in  Clark 
V.  Chambers  (1878),  19  R.  C.  2^^  32,  where  it  is  suggested  that  the 
case  might  have  been  different  if  the  dog  spear  had  injured  a  human 
being  instead  of  a  dog.  The  case  of  Clark  v.  Chambers  is  itself  broadly 
distinguished  by  the  circumstance  that  the  defendant  was  personally 
injured  while  in  the  lawful  use  of  the  road. 

AMERICAN  NOTES. 

The  rule  is  settled  in  America  that  a  trespasser  can  recover  only  for  injuries 
wantonly  inflicted,  and  for  those  which  the  land-owner  could  have  prevented 
by  the  exercise  of  due  care  when  he  knew  or  should  have  known  of  the 
danger.  WaUh,  v.  Fitchburg  R,  Co.^  145  New  York,  301;  DanieU  v.  New 
York  {r  New  England  R.  Co.,  154  Massachusetts,  849 ;  Plantz  v.  Boston  {f  A  Ihany 
JR.  Co.,  157  id.  877 ;  Frosty. Eastern  R.  Co.,  64  New  Hampshire, 220 ;  MitcheU 
V.  Boston  ^  Maine  R.  Co,^  68  id.  96;  Leavitt  v.  Mudge  Shoe  Co,,  69  id.  597; 
Hawbrighi  v.  Western  j-  A.  R.  Co.y  112  Georgia,  86,  87  Southeastern  Rep.  99. 
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In  the  recent  case  of  Quigley  y.  Clough,  173  Massachusetts,  429,  the  Court  says 
that  the  earlier  case  of  Marble  v.  Ross,  124  id.  44,  which  held  that  the  facts 
that  the  plaintiff  was  a  trespasser,,  and  that  he  knew  that  the  vicious  stag  in 
the  defendant's  pasture,  which  was  the  active  source  of  his  injury,  was  there 
and  was  dangerous,  would  not  defeat  his  action,  goes  at  least  to  the  verge  of 
the  law. 

It  is  also  settled  here  that  a  laud-owner  is  not  required  to  warn  trespassers 
of  hidden  or  secret  dangers  in  his  premises,  or  to  protect  thein,  by  fences  or 
otherwise  (apart  from  statute),  against  every  injury  that  may  result  from  his 
own  acts  or  those  of  third  persons ;  and  even  the  fact  that  the  trespasser  is  an 
infant  of  tender  years  does  not  raise  such  a  duty  where  none  otherwise  ex- 
isted. Spinner  v.  New  York  Central  jr  Hudson  River  R.  Co.,  67  New  York, 
163,  156 ;  Purdy  v.  New  York  jr  New  Haven  R.  Co.,  61  id.  353 ;  Mugford  v. 
Boston  jr  Maine  R,  Co,,  173  Massachusetts,  10;  Pittsburgh,  Fort  Wayne  ff 
Chicago  R,  Co.  v.  Bingham,  29  Ohio  State,  364  ;  Buch  v.  Amory  Manuf.  Co., 
69  New  Hampshire,  257;  Shea  v.  Concord  Sf  Montreal  R.  Co.,  id.  361 ;  Casisia 
V.  Boston  Sf  Maine  R.  Co,,  id.  649;  Hanna  v.  Terre  Haute  j"  Indianapolis  R, 
Co.,  119  Indiana,  316 ;  Lingenfelter  v.  Baltimore  Sf  Ohio  Southwestern  R.  Co,, 
154  id.  49  ;  Brady  v.  Prettyman,  193  Pennsylvania  State,  628 ;  Ri(z  v.  Wheel- 
ing, 45  West  Virginia,  262.  And  as  it  is  a  duty  recognized  by  the  common 
law,  on  the  part  of  the  owner  of  cattle,  horses,  dogs,  and  the  like,  to  fence 
them  in,  and  not  the  duty  of  his  neighbor  to  fence  them  out,  the  latter  is  not 
liable  if  such  animals,  straying  upon  his  land,  are  there  injured  by  pitfalls  not 
immediately  contiguous  to  his  boundaries,  or  there  eat  noxious  substances 
which  he  has  left  exposed.  See  Bush  v.  Brainard,  1  Cowen  (N.  Y.),  78; 
Munger  v.  Tonawanda  R,  Co,,  4  New  York,  349 ;  Lyons  v.  Merrick,  105  Mas-' 
sachusetts,  71 ;  Bradbury  v.  Gilford,  53  Maine,  99 ;  Aurora  Branch  R,  Co.  v. 
Grimes,  13  Illinois,  685;  Illinois  Central  R.  Co,  v.  Carraher,  47  id.  333 ;  McGill 
V.  Compton,  66  id.  327 ;  Durham  v.  Musselman,  2  Blackford  (Ind.),  96 ;  Young 
V.  Harvey,  16  Indiana,  314 ;  Penso  v.  McCormick,  125  id.  116 ;  Klenberg  v. 
Russell,  id.  531 ;  Williams  v.  Michigan  Central  R,  Co,,  2  Michigan,  259 ; 
Hess  V.  Lupton,  7  Ohio,  216;  Hughes  v.  Hannibal  j*  St.  Jo.  R.  Co.,  66  Mis- 
souri, 325 ;  Maltby  v.  Dihel,  5  Kansas,  430 ;  Poindexter  v.  May,  98  Virginia, 
143,  34  Southeastern  Kep.  971,  47  Lawyers'  Reports  Annotated,  588. 

The  land-owner  may  lawfully  repel  force  by  force  in  defence  of  his  person, 
habitation,  or  property,  and  the  placing  of  spring-guns  within  one's  habita- 
tion or  shop  for  defence  against  burglary  or  murder,  is  justifiable,  though  the 
criminal  trespasser  be  killed.  State  v.  Moore,  31  Connecticut,  479 ;  Gray  v. 
Combs,  7  J.  J.  Marshall  (Ky.),  478.  But  as  to  maiming  or  killing  mere  tres- 
passers by  traps,  spring-guns,  or  ferocious  dogs,  or  the  destruction  of  another's 
trespassing  animals  thereby  or  by  poison,  if  the  early  English  decisions,  which 
were  afterwards  restricted  by  statute,  authorize  their  destruction  without  other 
distinction  than  the  question  of  notice,  they  cannot  be  regarded  as  accurately 
representing  the  law  in  this  country,  though  the  American  decisions  are  not 
in  entire  harmony.  In  Johnson  v.  Patterson,  14  Connecticut,  1,  Sherman,  J., 
in  reviewing  this  question,  said  :  *•  Our  people,  hitherto,  have  never,  by  their 
usages,  acknowledged  this  to  be  the  common  law  of  the  state ;  and  its  adop- 
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tion,  in  its  full  extent,  170111(1  tend  to  impair  the  moral  sense,  and  that  tender 
regard  for  the  lives  and  property  of  others,  for  which  they  are  distinguished, 
and  which  ought  to  be  cherished,  as  essential  to  the  virtue  and  harmony  of 
society."  See  Aldrich  v.  Wriffht,  53  New  Hampshire,  898,  404;  Clark  v. 
Keliherj  107  Massacfhusetts,  406,  409;  Birge  v.  Gardiner^  19  Connecticut,  507, 
512 ;  Simmonds  v.  Holmes,  61  id.  1 ;  Wool/  v.  ChaUter,  31  id.  131 ;  Hodges  v. 
Causey,  77  Mississippi,  853,  48  Lawyers'  Reports  Annotated,  95;  HiMard  v.  y 
Preston,  90  Michigan,  221,  15  L.  R.  A.  249;  Hooker  v.  Miller,  37  Iowa,  613. 

A  notice  to  keep  off  of  certain  land,  without  regard  to  its  purpose,  is  sufficient 
to  rebut  any  presumption  of  license,  and  places  one  in  the  position  of  a  tres- 
passer, if  he  does  not  observe  it  Anderson  v.  Northern  Pacific  R,  Co,,  19 
Washington,  840.  In  this  and  similar  recent  cases  the  question  is  discussed 
as  to  the  right  of  recovery  of  one  who  enters,  by  night  or  day,  upon  another^s 
unfenced  premises  on  which  are  excavations  or  deep  pools  of  water  settled 
tlierein;  these  decisions  substantially  agree  that  neither  municipalities  nor 
individuals  are  bound  to  take  precautions  to  protect  uninvited  trespassers 
upon  their  lands,  which  are  not  a  part  of  a  public  highway,  or  dangerously 
near  thereto.  Peters  v.  Bowman,  115  California,  345 ;  Hayes  v.  Michigan  Cen- 
tral R.  Co.,  Ill  United  States,  228,  236;  Union  Pacific  R,  Co,  v.  McDonald, 
152  id.  262  ;  Price  v.  Atchison  Water  Co.,  58  Kansas,  551;  McDonnell  y,  Pitts,, 
field  (c  North  Adams  R,  Co.,  115  Massachusetts,  564;  Howland  v.  Vincent^ 
10  Metcalf  (Mass.),  371 ;  Mcf nitre  v.  RoberU,  149  id.  450 ;  Harobine  v.  Abbott^ 
177  id.  59;  Zoebisch  v.  Tarbell,  10  Allen  (Mass.),  386;  Cleveland  T,  ^  V,  R. 
Co.  V.  Marsh  (Ohio),  58  Northeastern  Rep.  821 ;  Nortoich  v.  Breed,  30  Con- 
necticut, 535 ;  Dobbins  v.  Missouri,  Kansas  if  Texas  R,  Co,,  91  Texas,  60 ; 
Delaware,  Lackaioana  jr  Western  R,  Co.  v.  Reich,  61  New  Jersey  Law,  635 ; 
Omaha  v.  Richards,  49  Nebraska,  244 ;  Bowman  v.  Omaha,  59  id.  84  ;  Herrick 
V.  TFtxom,  121  Michigan,  884,  389;  Cooper  v.  Overton,  102  Tennessee,  211; 
Stemlal  v.  Boyd,  73  Minnesota,  53 ;  East  Tennessee  (r  W,  N,  C.  R,  Co.  v. 
CargUle  (Tenn.),  59  Southwestern  Rep.  141;  Laryv.  Cleveland,  Columbus,  Cin^ 
cinnati,  ff  Indianapolis  R,  Co.,  78  Indiana,  823 ;  Indiana^,  Burlington,  jr  Western 
R.  Co.  V.  Bamhart,  115  id.  399,  408  ;  Jones  v.  Nichols,  46  Arkansas,  207; 
Beck  V.  Carter,  6  Hun  (N.  Y.),  604  ;  San  Antonio  fr  Arkansas  Pass.  R,  Co,  v. 
Morgan,  92  Texas,  98 ;  ^i^  Goose  Sf  Beaver  Ditch  Co.  v.  Morrow,  8  Wyoming, 
537,  79  Pacific  Rep.  159 ;  see  11  Harvard  Law  Review,  349;  2  id.  506 ;  49  Cen- 
tral Law  Journal,  222.  In  Si^  v.  Crump,  112  Indiana,  504,  510,  one  who 
maintained  a  barbed  wire  fence  along  his  premises  where  they  ad  joined  a  high- 
way was  held  liable  for  the  death  of  a  horse  wandering  on  the  highway,  which 
in  grazing  became  entangled  in  the  fence,  the  Court  saying :  **  We  regard  the 
location  of  the  dangerous  fence  immediately  along  the  line  of  the  highway  as 
an  important  element  in  the  case.  The  strong  probability  that  the  pasture 
within  the  enclosure,  and  the  presence  of  other  horses  feeding  there,  would 
allure  horses  on  the  highway  to  enter  it,  rendered  such  a  fence  almost  certain 
to  injnre  passing  animals.''    See  Quigley  v.  Clough,  173  Massachusetts,  429. 

A  trespasser,  who  is  upon  another's  premises  wrongfully,  and  a  mere  volun- 
teer stand  upon  substantially  the  same  footing,  and  both  are  entitled  to  recover 
only  for  such  negligence  as  oocurs  after  the  owner  or  his  servants  discover  bis 
perilous  situation,  —  that  is,  for  wilful  or  intentional  injury.    Bat  there  is 
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another  class  between  these,  viz. :  where  the  person  coming  on  the  premises 
assists  the  owner's  servant  at  the  servant's  request  in  the  master's  work,  and 
also  for  a  purpose  and  benefit  of  his  own;  in  which  case,  being  there  by  suf- 
ferance, and  not  as  a  fellow-servant,  he  is  entitled  to  be  protected  against  the 
negligence  of  the  owner  or  his  servants.  Street  R*  Co.  v.  BoUonj  43  Ohio 
State,  224  ;  Cleveland  T.  {r  V.  R.  Co.  v.  Month  (Ohio),  58  Northeastern  Rep. 
821;  Church  v.  Chicago^  Milwaukee,  i'  St.  Paul  R.  Co.,  50  Minnesota,  218; 
Eason  v.  S,  {r  E.  T.  R.  Co.,  66  Texas,  577 ;  see  JV.  B.  Conkey  Co.  v.  Bush- 
erer,  84  IlHnois  Appeals,  633.  But,  as  no  one  has  the  right  to  enter  upon 
another's  premises  for  the  purpose  of  inducing  his  servant  or  employee  to 
leave  him,  such  a  person  does  not  enter  by  any  implied  invitation,  but  is  a 
trespasser.  Webber  v.  Barry,  66  Michigan,  127, 11  American  State  Reports, 
466,  and  note. 


No.  5.  —  BAYLEY  v.  MANCHESTER,  SHEFFIELD,  AND 
LINCOLNSHIBE  RAILWAY  COMPANY. 

(ex.  ch.  1873.) 

No.  6.  —  BANK  OF  NEW  SOUTH  WALES  t.  OWSTON. 

(p.  0-  1879.) 

RULE. 

Where  a  tort  is  committed  by  a  servant  acting  within 
the  scope  of  his  authority,  the  master  is  liable  although  in 
the  particular  act  the  authority  was  abused.  But  where 
the  servant  was  not  acting  within  the  scope  of  his  authority 
the  master  is  not  liable. 

Bayley  v.  Kanohester,  Sheffield,  and  Lincolnshire  Railway  Co. 

L.  B.  8  C.  P.  148-156  (8.  o.  42  L.  J.  C.  P.  78 ;  28  L.  T.  866). 

Master  and  Servant.  —  Railway  Company,  Reaponnbility  of,  for  Act  of     [148] 
Servant.  —  Scope  of  Employment. 

The  plaintiff,  a  passenger  on  the  defendants'  line  of  railway,  sustained  in- 
juries in  consequence  of  being  violently  pulled  out  of  a  railway  carriage,  just 
after  the  train  had  started,  by  one  of  the  defendants'  porters,  who  acted  under 
an  erroneous  impreision  that  the  plaintiff  was  not  in  the  right  train  for  the 
place  to  which  he  had  booked.  The  defendants'  rules,  a  copy  of  which  was 
given  to  each  porter  in  their  employ,  assigned  various  specific  duties  to  the 
porters,  among  others,  that  of  not  suffering  passengers  to  get  in  or  out  of  trains 
in  motion,  and  concluded  with  a  general  direction  that  they  were  to  do  all  in 
their  power  to  promote  the  comfort  of  the  passengers  and  tiie  interests  of  the 


116  TORT. 

Vo.  5.  —Bayley  ▼.  Uaneherter,  fOiAflBeUl,  &«.  By.  Ck>.,  L.  E.  S  C.  P.  148,  148. 

company.  It  was  proved  to  be  the  duty  of  the  porters  to  preveDt  passengers 
going  by  wrong  trains,  as  far  as  they  could  do  so,  but  it  was  not  their  duty  to 
remove  passengers  from  the  wrong  train  or  carriage  :  — 

Held^  affirming  the  decision  of  the  Court  below,  that  there  was  evidence  on 
which  the  jury  might  find  that  the  act  of  the  porter  in  pulling  the  plaintiff  out 
of  the  carriage  was  an  act  done  within  the  course  of  his  employment  as  the 
defendants'  servant,  and  one  for  which  they  were  therefore  responsible. 

This  was  an  appeal  by  the  defendants  against  the  judgment  of 
the  Common  Pleas  discharging  a  rule  to  enter  a  nonsuit. 

The  facts^  as  stated  in  the  case  on  appeal,  were  in  substance  as 
follows :  — 

1.  This  cause  came  on  for  trial  at  the  Cheshire  Spring 
[*  149]  Assizes,  *  1872,  before  Baron  Channell.     The  action  was 
brought  by  the  plaintifif  to  recover  compensation  from  the 
defendants  for  bodily  injuries  sustained  by  him  under  the  follow- 
ing circumstances :  — 

2.  The  plaintifif,  on  the  26th  of  July,  1871,  took  a  ticket  by 
the  defendants'  railway  from  a  station  called  Guide  Bridge,  on 
the  defendants'  line,  to  Stockport,  by  a  train  which  left  Guide 
Bridge  between  half -past  six  and  seven  o'clock  on  the  evening  of 
that  d&y,  intending  to  get  thence  to  Macclesfield. 

3.  The  plaintiff,  after  taking  a  third-class  ticket  by  the  defend- 
ants' line  &s  before  mentioned,  proceeded  to  enter  and  take  his 
seat  in  a  third-class  carriage  forming  part  of  the  train.  Upon  his 
doing  so  one  of  the  porters  in  the  employ  of  the  defendants  asked 
him  where  he  was  going  to,  to  which  he  replied,  "  To  Woodley, 
and  thence  to  Stockport  and  Macclesfield. "  The  porter  rejoined, 
"  You  are  in  the  wrong  train,  you  must  come  out, "  and  immedi* 
ately,  and  just  as  the  train  was  moving  ofif,  violently  pulled  the 
plaintifif  out  and  threw  him  down  on  the  platform.  The  plain- 
tifif, by  the  fall  under  the  circumstances  above-mentioned,  sus- 
tained the  bodily  injuries  in  respect  of  which  this  action  was 
brought  The  plaintifif  was  in  fact  in  the  proper  train,  and  in 
that  by  which  he  intended  to  travel. 

It  was  proved  that  it  was  part  of  the  duties  of  the  porters  to 
prevent  passengers  going  by  wrong  trains,  as  far  as  they  were  able 
to  do  so. 

4  The  rules  and  bye-laws  of  the  company  were  put  in  evidence 
on  behalf  of  the  defendants,  and  it  was  further  proved  that  the 
porters  and  servants  of  the  company,  including  the  porter  whose 
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conduct  caused  the  injury  to  the  plaintiff,   were  supplied  with 
copies  thereof. 

5.  Among  the  rules  and  bye-laws  were  the  following :  — 

SuLE  71.  —  Clerks  in  charge,  station  masters,  guards,  police, 
and  porters  are  on  no  account  to  suffer  passengers  to  get  into  or 
out  of  the  carriages  while  the  trains  are  in  motion,  in  contraven- 
tion of  the  bye-laws ;  and  the  names  and  addresses  of  any  persons 
persisting  in  so  offending  are  to  be  immediately  reported  to  the 
superintendent  of  the  line. 

EuLE  92.  —  Porters  are  to  act  under  the  orders  of  the  clerks  in 
charge,  station  masters,  station  inspectors,  and  foremen.  They 
are  to  do  the  work  and  attend  to  whatever  business  they  may  have 
assigned  to  them,  exerting  themselves  for  the  good  order,  regular- 
ity, and  cleanliness  of  the  trains  and  stations  where  they  are 
placed,  and  do  all  in  their  power  to  promote  the  comfort  of  the 
passengers  and  the  interests  of  the  company. 

♦  EuLE  101.  —  If  the  clerk  in  charge  or  guard  has  rea-  [*  150] 
son  to  suppose  that  any  passenger  is  without  a  ticket,  or 
is  not  in  the  proper  carriage,  he  must  request  the  person  to  show 
him  his  ticket,  have  any  irregularity  corrected,  and  the  excess 
fare  paid  if  any  is  due ;  and  should  any  passenger  wish  to  change 
his  place  from  an  inferior  to  a  superior  carriage,  the  guard  must 
see  the  excess  fare  paid  at  the  station  where  the  change  is  made. 

EuLE  105.  —  The  doors  of  the  carriages  on  the  off  side  are 
always  to  be  locked,  and  guards  must  see  that  passengers  keep 
their  seats  in  case  of  any  stoppage  on  the  road,  except  when 
necessary  to  alight,  and  exert  themselves  to  prevent  passengers 
getting  in  or  out  of  the  train  while  in  motion. 

EuLE  107.  —  Smoking  in  the  carriages  and  at  the  stations  must 
not  be  allowed ;  and  in  the  event  of  any  passenger  being  disorderly 
or  misconducting  himself,  the  guard  must  endeavour  to  stop  the 
nuisance,  but  in  case  he  cannot  succeed  by  gentle  means,  he  must 
take  such  a  course  as  may  be  considered  necessary,  and  either 
place  the  offender  in  a  compartment  alone  or  leave  him  at  the 
next  station,  according  to  circumstances,  in  all  cases  obtaining 
and  reporting  his  name  and  address,  if  possible,  to  the  superin- 
tendent of  the  line. 

Bye-law  4  —  Smoking  is  strictly  prohibited,  both  in  the  car- 
riages and  in  the  company's  stations  or  premises  Every  person 
smoking  in  a  carriage,  or  in  any  station,  or  upon  any  of  the  com- 
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pany's  premises,  is  hereby  subjected  to  a  penalty  not  exceeding 
40s.  I  and  any  person  persisting  in  smoking  in  a  carriage  or  sta- 
tion, or  upon  the  company's  premises,  after  being  warned  to 
desist,  shall,  in  addition  to  incurring  a  penalty  not  exceeding 
40s.,  be  immediately,  or,  if  travelling,  at  the  first  opportunity, 
removed  from  the  company's  premises. 

Bte-law  5.  — Any  person  found  in  the  company's  carriages  or 
stations,  or  on  the  company's  premises,  in  a  state  of  intoxication, 
or  committing  a  nuisance,  or  otherwise  wilfully  interfering  with 
the  comfort  of  other  passengers,  is  hereby  subjected  for  every  such 
offence  to  a  penalty  not  exceeding  405. ,  and  shall  immediately,  or, 
if  travelling,  at  the  first  opportunity,  be  removed  from  the  com- 
pany *s  premises. 

Bye-law  8.  —Any  person  who  shall  enter  or  leave,  or  shall 
attempt  to  enter  or  leave,  any  of  the  carriages  while  the  train  is 
in  motion,  or  at  any  other  place  than  the  regular  passenger  plat- 
form or  other  place  appointed  by  the  company  for  passengers  to 
enter  or  leave  the  carriages,  shall  for  every  such  offence  forfeit  or 
pay  any  sum  not  exceeding  40«. 

6.  It  is  the  duty  of  the  porters  of  the  company,  if  passengers 
are  in  a  wrong  train  or  carriage,  to  inform  them  of  the  fact,  and 
request  them  to  alight  before  the  train  starts,  and  in  default  of 
their  so  doing  to  report  them  to  the  guard,  with  the  view  of  their 
being  charged  any  excess  fare  which  may  be  due  under  the  cir- 
cumstances, but  not  to  remove  them  from  the  train  or  carriage. 

7.  It  was  objected  on  behalf  of  the  defendants  that  the  porter 
had  no  authority  from  the  company,  express  or  ilnplied,  to  drag 
the  plaintiff  out  of  the  carriage  under  the  circumstances  above 

stated.  That  it  was,  in  fact,  in  contravention  of  the 
[*  151]  rules,  and  not  *  within  the  scope  of  his  employment,  but 

a  wilful  and  illegal  act  of  his  own,  done  on  his  own 
responsibility,  for  which  the  company  were  not  liable.  The 
learned  Judge  gave  the  defendants  leave  to  move  to  enter  a  non- 
suit or  a  verdict  on  these  grounds.  The  jury  found  a  verdict  for 
the  plaintiffs  with  £200  damages. 

Hughes  (Field,  Q.  C. ,  with  him),  for  the  defendants,  the  appel- 
lants. —  The  general  principle  that  governs  these  cases  appears  to 
be  that  where  the  servant  is  acting  within  the  scope  of  his  em- 
ployment, and  has  a  discretion  intrusted  to  him,  then,  however 
improperly  he  may  exercise  such  discretion,  the  master  is  respon- 
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siblo.  Here  no  discretion  was  entrusted  to  the  servant  It  is 
found  that  it  was  not  the  duty  of  the  porters  to  remove  persons 
who  might  be  in  the  wrong  carriage.  There  was  also  a  bye-law 
distinctly  forbidding  persons  from  getting  out  of  the  carriages 
when  in  motion,  and  the  porters  are  expressly  ordered  to  exert 
themselves  in  preventing  breaches  of  such  bye -law.  How  then 
can  it  be  said  that  the  porter  was  acting  within  the  scope  of  his 
employment  in  violently  dragging  the  plaintiff  out  of  the  carriage 
when  the  train  was  already  in  motion  ? 

[Kelly,  C.  B.  —  There  is  a  direction  expressly  given  to  him  to 
prevent  persons  if  possible  from  travelling  in  the  wrong  carriage. 
Was  he  not  acting  in  what  he  might  think  to  be  the  performance 
of  that  duty  in  removing  the  plaintiff  ?] 

It  is  expressly  stated  in  the  case  that  it  was  not  the  duty  of  the 
porters  to  remove  a  passenger  from  the  wrong  carriage. 

[Blackburn,  J.  —  The  question  is,  whether  there  was  any  evi- 
dence for  the  jury  of  an  authority  to  the  porters  to  remove  a  per- 
son from  the  wrong  carriage.  In  one  sense,  no  doubt,  it  might 
not  be  their  duty.  If  I  tell  my  coachman  he  must  not  get  drunk 
and  flog  the  horses  immoderately,  no  doubt  it  is  not  his  duty  to 
get  drunk  and  flog  the  horses  immoderately,  but  if  he  does  so  in 
the  course  of  his  employment,  shall  I  not  be  responsible  ?] 

It  must  be  admitted  that  no  directions  as  to  the  mode  of  execut- 
ing the  authority  can  exonerate  the  master;  but  it  is  contended 
that  here  there  is  no  question  as  to  the  mode  of  executing  the 
authority.  It  cannot  be  said  to  be  within  the  scope  of  the  author- 
ity to  do  acts  which  are  expressly  forbidden  by  the  com- 
pany's instructions.  ♦  If  the  porter  had  been  entitled  to  [*  152] 
remove  a  passenger  from  the  carriage  under  the  circum- 
stances which  he  conceived  to  exist,  then  for  any  blundering  or 
undue  violence  in  so  doing  on  his  part  the  defendants  would 
clearly  be  responsible.  But  under  no  circumstances  was  it  his 
duty  to  remove  the  passenger,  even  when  the  train  was  stationary, 
much  less  when  the  train  had  started. 

[PiGOTT,  B.  — Is  not  the  question  here,  whether  he  was  acting 
within  the  scope  of  his  employment?  He  might  be  doing  an  act 
which  was,  in  one  sense,  not  his  duty,  and  yet,  as  it  appears  to 
me,  be  acting  within  the  scope  of  his  employment.  A  general 
duty  was  cast  upon  him  to  prevent  passengers  from  riding  in  the 
wrong  carriages.  What  he  erred  in  was  the  mode  in  which  he 
performed  such  duty.] 
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M'Kenzie  v.  M'Leod,  10  Bing.  385  (38  R  R  477),  is  a  similar 
case  to  the  present,  and  the  defendant  was  held  not  to  be  liable. 

[Blackburn,  J.  —  In  that  case  the  servant  burnt  the  house 
down  in  trying  to  cleanse  the  chimney;  but  it  was  distinctly 
shown  that  it  was  not  her  duty  in  any  case  to  cleanse  the  chim- 
ney, but  only  to  light  the  fire,  and,  therefore,  that  she  was  not 
acting  in  the  course  of  her  employment.  The  present  case  would 
be  analogous  if  there  were  no  authority  to  prevent  persons  from 
travelling  in  wrong  carriages.] 

He  also  cited  Boe  v.  Birkenhead  By,  Co,,  7  Ex.  36 ;  Poulton  v. 
South  Western  By.  Co,,  L.  JL  2  Q.  B.  534;  Edwards  v.  North 
Western  By.  Co.,  L  R  5  C.  P.  445;  Limpus  v.  London  Gemral 
Omnibus  Co.,  1  H.  &  C.  526,  32  L.  J.  Ex.  34;  Seymour  v.  Green- 
wood, 6  H.  &  N.  359,  7  H.  &  N.  355,  30  L.  J.  Ex.  189,  327; 
Moore  v.  Metropolitan  By.  Co,,  L.  R  8  Q.  B.  36 ;  Eastern  Counties 
By,  Co.  V.  Broom,  6  Ex.  314,  20  L  J.  Ex.  196. 

Mclntyre,  Q.  C.  (Ignatius  Williams,  with  him),  for  the  plain- 
tiff, was  not  called  upon. 

Kelly,  C.  B.  —  The  principle  to  be  deduced  from  the  authori- 
ties on  this  subject  is,  that  where  a  servant  is  acting  within  the 
scope  of  his  employment,  and  in  so  acting  does  something  negli- 
gent or  wrongful,  the  employer  is  liable  even  though  the 
[*  153]  acts  done  may  *  be  the  very  reverse  of  that  which  the 
servant  was  actually  directed  to  do.  Here  it  is  unques- 
tionably found  that  it  was  the  duty  of  the  porters  to  prevent  per- 
sons from  travelling  in  the  wrong  carriages  as  far  as  they  were 
able  to  do  so.  The  porter  in  this  case  sees  the  plaintiff  in  what 
he  conceives  to  be  the  wrong  carriage.  Does  he  not  act  in  what 
he  may  well  suppose  to  be  the  performance  of  his  duty  when, 
having  no  other  means  of  preventing  the  plaintiff  from  travelling 
in  such  carriage,  he  pulls  him  out?  In  the  present  case  no  doubt 
the  porter  acted  blunderingly,  and  the  results  were  unfortunate  to 
the  company,  but  one  can  well  imagine  a  case  in  which  the  porter 
might  rightly  conceive  it  to  be  for  the  interests  of  the  company 
and  his  imperative  duty  at  any  risk  to  remove  a  person  from  a 
carriage,  even  if  force  were  necessary.  A  carriage  might  be  so 
dangerously  overcrowded  as  to  expose  the  company  to  the  risk  of 
incurring  serious  responsibility  as  the  consequence  of  such  over- 
crowding.    Various  other  grounds  may  be  suggested  on  which  it 
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might  be  the  porter's  duty  to  remove  a  person  from  a  carriage. 
The  present  case  is  distinguishable  from  the  cases  of  isolated  acts 
unconnected  with  other  circumstances  done  by  a  servant  in  direct 
disobedience  to  the  orders  of  a  master.  Here  among  many  pre- 
cepts and  directions  to  the  porters  we  find  it  distinctly  provided 
that  they  are,  as  far  as  they  are  able,  to  prevent  persons  from 
travelling  in  the  wrong  carriage.  We  do  find  it  no  doubt  also 
stated  that  it  was  not  the  duty  of  the  porters  to  remove  a  person 
from  the  wrong  carriage;  but  where  orders  are  given  to  some 
extent  inconsistent,  and  such  that  it  may  not  always  be  easy 
under  all  circumstances  to  comply  literally  with  the  provisions 
of  all  of  them  —  for  instance,  where,  as  in  the  present  case,  there 
is  a  general  order  to  prevent  persons  from  travelling  in  the  wrong 
carriage  if  possible,  accompanied  by  a  direction  not  to  remove 
them  from  the  carriage  —  it  is  obviously  very  likely  that  the 
servant  may,  while  acting  in  the  performance  of  the  general  duty 
cast  upon  him,  neglect  the  particular  direction  as  to  the  mode  of 
doing  it.  But  it  appears  to  me  that  he  will  be  none  the  less 
acting  within  the  scope  of  his  employment  Again,  the  rules 
expressly  provide  that  the  porters  shall  do  all  in  their  power  to 
promote  the  interests  of  the  company,  and  if  a  porter,  intending 
to  act  in  the  performance  of  the  duty  so  cast  upon  him 
and  doing  something  with  a  *  view  to  the  interests  of  the  [*  154] 
company,  happens  to  disobey  another  direction  really  to 
some  extent  inconsistent  with  the  general  orders  given  to  him,  it 
is  very  difficult  to  say  that  in  so  doing  he  is  not  acting  within  the 
scope  of  his  employment.  On  the  whole,  I  think  the  porter  here 
was  so  acting ;  he  was  interfering  in  a  case  in  which  it  was  obvi- 
ously his  duty  to  interfere,  and  to  act  to  the  best  of  his  ability  for 
the  protection  of  the  interests  of  the  company;  under  these  cir- 
cumstances, if  in  so  doing  he  acted  wrongfully  or  negligently,  I 
think  the  company  must  be  liable.  For  these  reasons  it  appears 
to  me  that  the  judgment  of  the  Court  below  should  be  affirmed. 

Martin,  B.  — I  am  of  the  same  opinion.  I  am  disposed  to 
think  that  we  must  be  governed  in  deciding  this  case  by  the 
general  principles  of  the  law  of  master  and  servant,  and  that  it 
is  really  quite  immaterial  what  the  rules  and  bye-laws  of  the 
company  were.  The  question  appears  to  me  to  be  principally  one 
of  fact,  and  if  in  fact  the  porter  thought  that  this  man  was  in  the 
wrong  carriage,  and,  acting  as  the  servant  of  the  company,  pulled 
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him  out  of  a  carriage  of  the  company  where  he  thought  he  had  no 
right  to  be,  the  company  are  responsible  for  his  wrongful  act  in 
so  doing. 

Blackbubn,  J.  —  I  also  think  that  the  judgment  of  the  Court 
below  should  be  affirmed.  The  law  is  clear  that  where  a  servant, 
acting  within  the  scope  of  his  employment,  does  an  act  negli- 
gently, or  with  excessive  violence,  the  master  is  responsible  for 
the  consequences.  In  the  case  of  Seymour  v.  Greenwood,  6  H.  & 
N.  359,  7  H.  &  N.  355,  30  L  J.  Ex,  189,  327,  there  was  very 
great  excess  of  violence  used  by  the  servant,  and  yet  the  master 
was  held  responsible  because  the  servant  was  acting  within  the 
scope  of  the  employment,  however  outrageous  and  improper  the 
manner  in  which  he  did  it  might  be.  The  question  here,  there- 
fore, is  whether  there  was  evidence  that  the  porter,  in  what  he 
did,  was  acting  within  the  scope  of  his  employment  If  he  were 
so  acting,  then,  however  much  he  may  have  abused  his  authority, 
however  improperly  and  blunderingly  he  may  have  acted,  the 
defendants  are  liabla     It  seems  to  me  that  the  judgment  of  the 

Court  below  puts  the  case  upon  its  fair  footing.  It  is 
[*  155]  *  stated,  in  the  third  paragraph  of  the  case,  that  it  was  the 

duty  of  the  porters,  as  far  as  possible,  to  prevent  persons 
from  going  in  the  wrong  carriages.  Even  without  the  statement 
it  would  be  tolerably  obvious  that  such  is  their  duty.  It  is,  like- 
wise, expressly  provided  by  the  rules  that  the  porters  are  to  pro- 
mote the  comfort  of  passengers  and  the  interests  of  the  company. 
In  this  particular  case  the  porter,  in  a  stupid,  blundering  manner, 
did  what,  certainly,  in  the  result,  did  not  promote  the  comfort  of 
the  passengers  nor  the  interests  of  the  company ;  but  he  was  given 
authority,  as  far  as  he  could,  to  prevent  passengers  from  travel- 
ling in  the  wrong  carriage,  and  general  directions  to  promote  the 
interests  of  the  company  to  the  utmost  of  his  power,  and  if,  think- 
ing that  the  plaintifif  was  really  in  the  wrong  carriage,  and  that 
he  could  get  him  out  without  hurting  him  before  the  train  had  got 
into  motion,  he  acted  as  he  did,  it  seems  to  me  impossible  to  say 
that  in  so  acting  he  was  acting  beyond  the  scope  of  his  authority. 
The  result  is  as  summed  up  in  the  judgment  below.  *  There  was 
evidence  of  authority  to  remove  a  person  in  a  wrong  carriage 
abused  by  a  blundering  servant  of  the  company  in  pulling  the 
plaintiff  out  of  the  right  one  in  the  supposed  '  interest  of  the 
company. ' "     If  this  be  so,  it  is  clear  that  the  defendants  are 
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liable.  There  is  a  reasonable  foundation  of  such  liability.  If 
the  company  employs  porters  at  a  station,  who  may  necessarily, 
in  the  performance  of  their  duties,  have  to  exercise  a  discretion  as 
to  the  application  of  personal  force  to  passengers,  they  must  take 
care  that  such  porters  are  steady,  trustworthy,  and  intelligent  per- 
sons, by  whom  such  a  discretion  may  be  properly  exercised. 

Mklloe,  J.,  concurred. 

PiGOTT,  B.  — I  agree,  on  the  whole,  that  the  judgment  of  the 
Court  below  must  be  affirmed,  though,  I  own,  I  think  the  case  one 
that  is  very  near  the  line. 

Lush,  J.  — I  also  think  the  judgment  should  be  affirmed.  I 
base  my  judgment  on  the  statement  in  the  third  paragraph  that 
the  porters*  duty  was  to  prevent  persons  from  travelling  in  the 
wrong  carriages.  The  porter  here  was  endeavouring  to  prevent 
the  plaintifif  from  travelling  in  the  wrong  carriage.'  It 
is  true  that  *  the  plaintiff  was  not  in  truth  in  the  wrong  [*  156] 
carriage,  but  the  porter  thought  that  he  was;  and  so 
clearly,  in  pulling  him  out,  he  was  acting  within  the  scope  of 
hia  employment,  and  the  company  are  responsible. 

Cleasbt,  B.  —  It  does  not  appear  to  me  that  the  rules  given  to 
the  porters  are  of  very  much  importance  in  determining  the  case, 
for  it  seems  clear  that  there  are  many  cases  beyond  the  rules  in 
which  the  porters  must  act  on  their  discretion  as  to  what  it  may 
be  best  to  do  under  the  circumstances.  It  is  stated  in  the  judg- 
ment of  the  Court  below  that  there  was  evidence  of  authority ;  if 
so,  of  course  the  defehdants  may  be  made  liable ;  but  it  seems  to 
me  that  the  case  on  appeal  states  rather  indistinctly  what  the 
authority  was.  At  the  end  of  the  third  paragraph  it  is  stated  that 
the  porters'  duty  was  to  prevent  persons  from  travelling  in  the 
wrong  carriages.  In  paragraph  6  there  is  another  statement  as  to 
the  duty  of  the  porters,  which,  I  suppose,  must  be  read  as  apply- 
ing to  a  different  class  of  circumstances.  As  the  rest  of  the  Court 
are  clear  upon  the  statement  in  paragraph  3  that  there  was  author- 
ity to  remove  a  person  from  the  wrong  carriage,  I  am  not  prepared 
to  differ  from  them.  Then,  if  there  were  such  authority,  the  case 
is  clearly  one  of  a  servant  doing,  in  an  improper  manner,  what 
was  within  the  scope  of  his  employment,  and  the  defendants  must 
be  responsibla  Judgmei/U  affiTmed. 
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ON  APPEAL  FROM  THE  SUPREME  COURT  OF  SOUTH  WALES. 
Bank  of  New  South  Wales  v.  Owston.^ 

4  App.  Cas.  270-293  (s.  G.  48  L.  J.  P.  G.  25 ;  40  L.  T.  500). 

[270]  Principal  and  Agent,  —  Authority  of  Bank  Manager  to  prosecute  on  be- 
half of  Bank  must  be  proved,  not  presumed.  —  Liability  of  Batik  for 
Malicious  Prosecution  by  its  Manager, 

In  an  action  for  a  malicious  prosecution  against  an  incorporated  banking 
company  the  jury  found  that  the  same  bad  been  authorised  on  behalf  of  the 
bank  by  W.,  the  acting  manager,  and  were  directed  by  the  Judge  that  it  was 
to  be  inferred  from  W.'s  position  as  manager  that  he  had  sufficient  power  under 
the  circumstances  for  directing  a  prosecution. 

A  rule  nisi  to  enter  a  nonsuit  or  for  new  trial  was  discharged  :  — 

Held,  on  appeal,  that  assuming  the  prosecution  to  have  been  authorised  by 
W.,  the  direction  to  the  jury  to  the  effect  that  it  was  to  be  inferred  from  W.'s 
position  that  he  had  authority  to  dii*ect  the  prosecution  was  on  the  evidence 
incorrect.       ^ 

The  arrest,  and  still  less  the  prosecution  of  offenders,  is  not  within  the 
[271]  *  ordinary  routine  of  banking  business,  and  therefore  not  within  the  ordi- 
nary scope  of  a  bank  manager's  authority.  Evidence  accordingly  is  re- 
quired to  show  that  such  arrest  or  prosecution  is  within  the  scope  of  the  duties 
and  class  of  acts  such  manager  is  authorised  to  perform.  That  authority  may 
be  genera],  or  it  may  be  special  and  derived  from  the  exigency  of  the  particular 
occasion  on  which  it  is  exercised.  In  the  former  case  ib  is  enough  to  show  com- 
monly that  the  agent  was  acting  in  what  he  did  on  behalf  of  the  principal ;  but 
in  the  latter  case  evidence  must  be  given  of  a  state  of  facts  which  shows  that  such 
exigency  is  present,  or  from  which  it  might  reasonably  be  supposed  to  be 
present. 

Rule  made  absolute  for  a  new  trial. 

Appeal  from  a  judgment  of  the  Supreme  Court  (Hargrave  and 
]\Ianning,  JJ.,  Martin,  Ch.  J.,  dissenting),  discharging  a  rule 
nisi  obtained  on  the  6th  of  June,  1876,  to  set  aside  a  verdict  for 
the  respondent  for  £500  and  costs,  and  enter  a  nonsuit,  or  for  a 
new  trial  in  an  action  brought  by  the  respondent  against  the  ap- 
pellants for  malicious  prosecution. 

The  circumstances  out  of  which  the  action  arose  are  suflBciently 
stated  in  the  judgment  of  their  Lordships. 

[278]      Sir  Montague  E.  Smith  — 

This  is  an  action  for  a  malicious  prosecution  brought 

1  Present :  —  Sir  James  W.  Colvile,  Sir  Barwes  Peacock,  Sir  Mozttaoue  E. 
Smith,  and  Sir  Robert  P  Collier. 
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against    the    Bank    of    New    South    Wales,    an    incorporated 
company. 

*  The  circumstances  leading  to  the  prosecution,  which  [*  279] 
it  is  now  admitted  was  groundless,  are  the  following:  — 

In  March,  1876,  a  bill  at  thirty  days  sight  for  £1500  was 
drawn  by  Messrs.  Morgan,  Connor,  &  Glyde,  a  firm  trading  at 
Adelaide,  in  South  Australia,  upon  the  plaintiff,  Mr.  Owston,  a 
merchant  trading  at  Sydney  under  the  firm  of  Owston  &  Co.  The 
bill  was  drawn  against  a  consignment  of  wheat  shipped  on  board 
the  Sea  Gully  and  was  sent  with  the  shipping  documents  by  the 
Adelaide  branch  of  the  defendant  bank  to  the  head  bank  at 
Sydney. 

On  Satmrday,  the  18th  of  March,  the  bank  left  the  bill  with 
the  plaintiff  for  acceptance.  He  wrote  his  name  upon  it,  but  it 
was  not  called  for  until  the  morning  of  Tuesday  the  21st  Mean- 
while, on  the  afternoon  of  Monday,  the  20th,  the  plaintiff  had 
received  the  following  telegram  from  the  drawers :  *  Sea  Gull  put 
back  leaky ;  *  and  on  the  same  afternoon  he  telegraphed  in  reply, 
"  Do  you  wish  us  to  accept  draft,  or  will  you  instruct  extension 
of  sixty  days?"  On  the  morning  of  Tuesday,  the  21st,  about  11 
o'clock,  a  clerk  from  the  bank  called  for  the  bill,  and  the  plaintiff 
showed  him  the  telegrams.  He  did  not  give  the  bill  to  him,  but 
sent  a  clerk  to  the  bank  to  explain  the  matter,  and  it  was  arranged 
that  the  bank  should  wait  until  1  o'clock  for  the  return  of  the 
bill.  About  that  hour,  and  before  the  plaintiff  had  received  an 
answer  to  his  telegram,  he  returned  the  bill  to  the  bank,  having 
previously  cancelled  his  acceptance.  In  the  afternoon  of  the  same 
day  the  following  telegram  from  Adelaide  reached  the  plaintiff: 
"  Bank  instructed  extend  draft  to  sixty  days. "  A  telegram  to  the 
same  effect  was  received  by  the  bank. 

The  bill,  when  returned  to  the  bank  by  the  plaintiff,  was  sent 
on  the  same  afternoon  by  Hobbs,  one  of  its  clerks,  to  Messrs. 
Allen,  Bowden,  &  Allen,  who  are  notaries,  and  also  solicitors  of 
the  bank,  to  be  presented  by  them  for  noting,  and  what  took  place 
with  respect  to  this  presentment  produced  the  misunderstandings 
which  led  to  the  prosecution  complained  of. 

On  the  following  day,  Wednesday,  the  22nd,  a  clerk  of  Messrs. 
Allen  &  Bowden,  a  lad  called  Muir,  brought  the  bill  to  the  plain- 
tiff for  acceptance  The  plaintiff's  evidence  is  to  the  effect  that 
he  imderstood  the  lad  to  be  one  of  the  bank  clerks,  and  having  in 
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his  mind  the  telegrams  as  to  the  alteration  of  the  days 
[*  280]  of  *  sight,  he  inquired  of  him  how  the  bank  wished  the 

acceptance  to  be.  The  clerk  said  he  knew  nothing  about 
that  The  plaintiff  then  told  him  that  he  would  accept  the  bill 
and  send  it  round  to  the  bank,  and  it  was  left  with  him.  Shortly 
afterwards  Bishop,  another  clerk  of  Messrs.  Allen  &  Bowden,  came 
for  the  bill,  and  demanded  to  have  it  returned.  According  to  the 
plaintiff's  evidence,  he  was  not  aware  that  Bishop  was  other  than 
a  bank  clerk.  He  says  that  he  again  inquired  how  the  bill  was 
to  be  accepted,  and  told  Bishop  he  would  accept  and  send  the  bill 
to  the  bank.  He  says  Bishop  behaved  in  a  violent  manner  and 
declared  that  he  should  treat  what  he  had  said  as  a  refusal  to 
return  the  bilL  The  plaintiff's  account  of  these  conversations  is 
contradicted,  but  for  the  purpose  of  this  general  statement  may  be 
assumed  to  be  correct  The  plaintiff,  in  fact,  soon  after  sent  the 
bill  to  the  bank  accepted,  having  first  made  it  payable  at  sixty 
days'  sight,  and  it  appears  to  have  reached  the  bank  about  1 
o'clock. 

Unfortunately  the  fact  of  the  return  of  the  bill  was  not  com- 
municated by  the  bank  to  Messrs.  Allen  &  Bowden,  as  it  ought  to 
have  been,  and  they  remained  under  the  impression  that  the  plain- 
tiff was  still  keeping  it  in  his  possession.  Another  interview 
took  place  between  Bishop  and  the  plaintiff;  they  met  in  the 
street  The  plaintiff  declined  to  have  anything  to  say  to  Bishop, 
and  unfortunately  did  not  tell  him  what  would  have  prevented 
further  trouble  —  that  the  bill  had  been  sent  to  the  bank.  Bishop 
said,  on  parting,  that  he  would  go  for  the  police.  A  consultation 
was  held  in  Messrs.  Allen  &  Bowden 's  office,  and  apparently,  on 
the  assumption  that  the  plaintiff  was  improperly  withholding  the 
bin,  and  that  they  as  notaries  were  responsible  to  the  bank  for  its 
TOtiirn,  it  was  resolved  to  take  criminal  proceedinga  Bishop  and 
Muir  thou  went  to  the  police  magistrate  and  applied  for  a  warrant 
to  npprt^hond  the  plaintiff  on  the  charge  of  stealing  the  bill.  The 
mngirttrato  n^fusod  to  grant  a  warrant,  but  issued  a  summons  to 
Dili  plrtintitT  to  appear  on  the  next  day  to  answer  a  charge  of  felo- 
nh»nHly  Htouling  a  bill  of  exchange  of  the  value  of  £1500,  the 
)inn>t<rty  (if  tlio  luink.  The  information  was  laid  by  Muir.  As 
fii^tni  «H  ho  was  served  with  the  summons,  the  plaintiff  went  to 
llm  Imnk,  nnd  nftor  inquiring  for  the  general  manager,  who  was 
iirilinHiMl,    H\\\y   Mr.    Wilkinson,    the  acting  manager,   and  com- 
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plained  *  to  him  of  the  course  which  had  heen  taken.  [*  281] 
There  is  great  conflict  of  testimony  as  to  what  occurred  at 
this  interview,  but  an  explanation  then  took  place,  and  there 
seems  no  doubt  that  after  the  interview  it  was  resolved  not  to 
press  the  charge.  Application  was  made  by  the  solicitors  to  the 
magistrate  to  be  allowed  to  withdraw  it,  which  was  refused,  and 
upon  the  case  being  called  on  the  next  morning,  the  plaintiff  being 
present  in  obedience  to  the  summons,  no  evidence  was  offered  in 
support  of  the  charge,  and  the  case  was  dismissed. 

The  plaintiff  then  brought  the  present  action  against  the  bank. 

On  the  trial  Mr.  Justice  Manning  properly  held  that  the  prose- 
cution was  without  reasonable  cause,  and  it  was  found  by  the  jury 
to  have  been  commenced  from  improper  motives,  and  was  there- 
fore malicious.     No  question  now  arises  on  this  part  of  the  case. 

The  two  questions  which  were  mainly  contested  at  the  trial  and 
argued  at  their  Lordships*  bar  are :  (1)  whether  the  proceedings  of 
Messrs.  Allen  &  Bowden  were  authorised  by  Wilkinson  on  behalf 
of  the  bank ;  and  (2)  if  they  were,  whether  the  bank  was  respon- 
sible for  Wilkinson's  acts.  At  the  trial  the  jury  specially  found 
the  first  question  in  the  affirmative.  Upon  the  second  question, 
the  learned  Judge  told  the  jury,  according  to  his  own  statement  of 
his  direction,  "  that  it  was  to  be  inferred  from  Mr.  Wilkinson's 
position  as  manager  that  he  had  sufficient  power  under  the  cir- 
cumstances for  directing  a  prosecution, '  and  the  verdict  passed  in 
accordance  with  this  ruling. 

A  rule  nisi  to  enter  a  nonsuit  or  for  a  new  trial  was  granted  on 
the  following  grounds :  — 

1.  That  the  special  finding  of  the  jury  (that  Mr.  Wilkinson 
authorised  the  prosecution)  was  against  evidence,  and  had  no 
evidence  to  support  it 

2.  That  the  Judge  was  in  error  in  directing  the  jury  that  the 
acts  of  Mr.  Wilkinson,  the  acting  manager,  were,  as  regards  the 
prosecution,  the  acts  of  the  bank  for  which  the  bank  was 
responsibla 

3.  That  there  was  no  evidence  that  the  prosecution  was  in  fact 
or  in  law  a  prosecution  by  the  bank. 

This  rule,  after  an  argument  before  the  Chief  Justice,  Mr. 
Justice  Hakgrave,  and  Mr.  Justice  Manning,  was  dis- 
charged.    The  Court  ♦  was  unanimous  in  refusing  to  dis-  [*  282] 
turb  the  finding  of  the  jury  as  to  Wilkinson  having 
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authorised  the  proceedings ;  but  on  the  question  of  the  correctness 
of  Mr.  Justice  Manning's  ruling  as  to  the  responsibility  of  the 
bank  for  his  acts,  which  that  learned  Judge  and  Mr.  Justice  Har- 
GRAVE  sustained,  the  Chief  Justice  dissented  from  his  colleagues. 

One  point  argued  in  the  Court  below  was  that  the  bank,  being 
a  corporation,  could  not  in  any  case  be  liable  to  an  action  of  this 
kind.  The  Chief  Justice  (the  other  Judges  taking  the  opposite 
view)  held  the  law  to  be  so,  to  use  his  own  words,  "  on  the  plain 
ground  that  malice  being  a  state  of  mind,  cannot  be  attributed  to 
a  corporation  which  has  no  mind,*  and  he  relied  on  the  judgment 
of  Baron  Alderson  in  Stevens  v.  Midland  Counties  Bailway  Com- 
pany and  Lander,  10  Ex.  352,  which,  as  reported,  no  doubt  sup- 
ports this  view. 

The  learned  counsel  for  the  appellant  (Mr.  Benjamin)  acknowl- 
edged that,  after  recent  decisions,  he  could  not  support  this  broad 
proposition,  and  confined  his  argument  to  the  two  questions  above 
indicated. 

Upon  the  first  of  these  questions,  evidence  was  given  on  the  part 
of  the  plaintiflf  of  statements  made  by  Wilkinson,  in  the  conversa- 
tion which  took  place  when  the  plaintiff  went  to  the  bank  to 
complain  of  the  proceedings,  to  the  effect  that  he  had  given  in- 
structions for  them.  This  was  wholly  denied  by  Wilkinson.  It 
appeared  that  Wilkinson  was  at  the  solicitors'  office  on  the  morn- 
ing of  the  day  on  which  the  summons  against  the  plaintiff  was 
issued.  But  it  was  stated  both  by  him  and  the  solicitors  that  he 
was  there  on  other  business,  and  that  whilst  engaged  with  Mr. 
Bowden,  Mr.  Allen,  who  was  attending  to  the  matter  of  the  bill, 
came  in  and  mentioned  that  the  plaintiff  refused  to  give  it  up; 
upon  which  Wilkinson,  having  asked  from  whom  he  got  the  bill, 
and  being  told  from  Hobbs,  the  bill  clerk  of  the  bank,  remarked, 
"  You  got  the  bill  from  the  bank,  and  will  have  to  return  it;  you 
are  responsible. '  They  all  denied  that  Wilkinson  had  given  any 
instructions  to  the  solicitors  in  the  matter.  Their  Lordships  are 
very  much  disposed  to  agree  in  the  view  expressed  by  Mr.  Justice 
Manning,  "  that  there  is  a  great  deal  of  strong  evidence 
[*  283]  for  the  *  defendants  to  show  that  the  solicitors  acted  on 
their  own  responsibility,  and  in  defence  of  their  own  pos- 
session of  the  bill,  in  their  capacity  of  notaries,  and  not  for  or  on 
behalf  of  the  bank.  *  They  cannot,  however,  say  that  there  is  not 
some  evidence  to  support  the  finding  of  the  jury  on  this  question ; 
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and  that  finding  having  been  sustained  by  the  judgment  of  the 
Court  below,  they  intimated  to  the  learned  counsel  at  the  close  of 
the  argument  for  the  appellants  that  they  should  not  feel  justified 
in  sending  the  case  to  a  new  trial  upon  this  pointy  if  it  stood 
alona 

The  point  remaining  for  consideration,  viz.,  the  liability  of  the 
banks  for  the  acts  of  Wilkinson,  is  of  more  general  importance. 
The  first  question  which  arises  on  this  point  is,  whether  the  direc- 
tion of  the  learned  Judge  to  the  jury  to  the  effect  that  it  was  to  be 
inferred  from  Wilkinson's  position  that  he  had  authority  to  direct 
the  prosecution  —  thus  practically  withdrawing  the  question  from 
the  jury  —  was  correct,  and  their  Lordships  tiiink  that  upon  the 
evidence  given  at  the  trial  it  was  not 

No  proof  was  offered  by  the  plaintiff  of  the  position,  duties,  and 
powers  of  the  acting  manager ;  but  the  defendants  examined  him, 
and  also  the  general  manager,  who  gave  the  following  evidence  on 
the  question  of  his  authority:  — 

*  Mr.  Wilkinson  said :  — 

"  Mr.  Shepherd  Smith  is  general  manager.  I  have  been  acting 
manager  since  August  last  I  have  had  no  instructions  from  the 
board  or  general  manager  authorising  me  to  prosecute  or  bring 
actions,  nor  any  instructions  not  to  do  so.  It  is  not  our  practice ; 
we  go  to  a  higher  authority.  I  have  had  occasion  to  refer  to  the 
general  manager  when  any  occasion  arose  about  bringing  any 
action,  or  to  the  board.  Since  I  have  been  acting  manager  have 
never  taken  criminal  proceedings  without  authority  of  board.  In 
a  case  where  a  man  presented  a  cheque  forged  I  have  as  account- 
ant, and  should  now,  take  proceedings  to  arrest  where  we  have  to 
catch  the  man  on  the.spot,  only  in  such  a  case.  I  should  do  this 
as  acting  manager,  or  as  assistant  manager,  accountant,  or  clerk.  * 

The  following  is  the  Judge's  note  of  the  evidence  of  Mr.  Smith, 
the  general  manager :  — 

"  I  have  heard  generally  of  the  information  against  Mr. 
Owston.  *I  gave  no  instructions  whatever;  had  not  [*284] 
heard  a  syllable  about  the  matter.  Mr.  Wilkinson  is 
acting  manager.  He  had  no  instructions  at  all  to  take  any  crimi- 
nal proceedings  against  any  ona  Mr.  Wilkinson's  duties  are  the 
ordinary  duties  of  a  bank  manager.  The  practice  since  I  have  been 
in  the  bank  (twenty-two  years)  has  been  that  no  such  proceedings 
shall  be  taken  except  by  express  instructions  of  the  board. 
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**  The  board  meets  twice  a  week,  ordinary  and  occasionally 
special  meetings;  a  special  meeting  might  possibly  (sic)  in  an 
hour,  and  possibly  in  two  hours.  In  the  absence  of  the  board  it 
would  be  the  duty  of  the  acting  manager  to  take  the  instructions 
of  the  general  manager.  Allen,  Bowden,  &  Allen  have  no  gen- 
eral authority  given  to  them  expressly  to  take  criminal  proceed- 
ings unless  specially  instructed ;  they  have  no  authority  to  bring 
any  action  or  take  any  proceedings. 

"  Cross-examined  by  Mr.  Stephen :  —  I  say  practice  for  twenty 
years  not  to  take  proceedings  to  arrest  or  to  summons  without 
referring  to  the  board.  I  have  no  direct  recollection  of  any  such 
case,  but  I  think  I  can  refer  to  such  cases,  criminal  cases,  in  our 
minutes.  I  can  recollect  no  case  of  any  case  of  proceedings  for 
stealing  from  the  bank  being  referred  first  to  the  board,  nor  for 
forgery. 

"  By  Mr.  Butler :  —  I  got  instructions  once  at  a  board  meeting 
not  to  commence  (stopped).  I  cannot  say  whether  a  single  case 
of  criminal  proceedings  since ;  I  believe  there  have  been  some,  but 
cannot  recollect  any  one.  There  have  been  many  criminal  pro- 
ceedings for  embezzlement  by  officers. 

'^  The  manager  or  acting  manager  have  not  taken  upon  them- 
selves to  prosecute,  but  the  board  direct 

"  Subject  to  Objections.  —  In  case  of  civil  proceedings,  the 
practice  is  to  take  the  board's  instructions  before  any  action  is 
commenced;  that  has  been  the  practice  during  all  my  time  as 
administrator  of  affairs. 

"  Cross-examined  by  Mr.  Stephen :  —  I  will  not  say  that  there 
have  not  been  taken  on  P.  notes  without  reference  to  the  board ; 
may  have  been  so ;  will  not  say  there  may  not  have  been  hundreds 
of  such  cases  within  the  last  twenty  years,  nor  five  thousand; 
very  improbable,  most  improbable.  I  will  not  say  that 
[*  285]  instructions  to  *  sue  have  not  often  been  sent  between 
board  days.  I  will  not  say  that  in  cases  in  which  prop- 
erty of  bank  taken  and  in  danger  of  being  lost  unless  arrest 
ordered,  action  has  not  been  taken  without  reference  to  board. 

**  In  such  an  emergency  I  should  take  the  responsibility  myself 
of  violating  the  rule,  whether  it  would  be  my  duty  or  not ' 

Before  considering  the  effect  of  this  evidence,  it  will  be  con- 
venient to  refer  to  the  series  of  authorities  cited  at  the  bar.  They 
all  related  to  the  liability  of  railway  companies  for  wrongful 
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airests  by  their  servants.  In  each  of  the  two  earliest  cases.  East- 
ern Counties  BaUway  Company  and  Richardson  v.  Broom,  6  Ex. 
314,  and  Boe  v.  Birkenhead,  &e.,  BaUway  Company,  7  Ex.  36, 
the  plaintiff,  who  had  been  arrested  at  a  station  for  refusal  to  pay 
the  fare  demanded,  brought  an  action  for  false  imprisonment  In 
both  the  question  arose  as  to  the  authority  of  the  officers  at  the 
station  to  make  the  arrest,  and  in  both  it  was  held  there  was  not 
sufficient  evidence  of  such  authority  to  go  to  the  jury.  The  deci- 
sion in  the  first  of  these  cases,  upon  the  insufficiency  of  the  evi- 
dence for  the  consideration  of  the  jury,  is  scarcely  consistent  with 
later  authorities.  In  the  last  of  them.  Baron  Pabke  thought  there 
was  no  proof  that  the  servant  ""  had  ever  received  any  general 
authority  from  the  company  to  arrest  any  person  who  did  not  pay 
his  fare,  nor  was  there  any  evidence  of  any  course  of  dealing  to 
show  that,  as  a  servant  of  the  company,  he  was  authorised  to  make 
any  arrest  on  their  behalf. ' 

In  the  later  cases  a  more  particular  inquiry  was  made  into  the 
character  of  the  employment  of  the  officer,  whose  acts  were  in 
question,  and  the  nature  of  the  duties  entrusted  to  him. 

In  Ghff  V.  Great  Northern  BaUway  Company,  3  E.  &  K  672, 
the  plaintiff  had  been  arrested  for  travelling  on  the  line  without 
a  proper  ticket  by  an  inspector  of  the  company  acting  under  the 
direction  of  the  superintendent  of  the  station.  By  the  Sailway 
Clauses  Consolidation  Act,  8  &  9  Vict  c.  20,  ss.  103,  104,  a  pen- 
alty is  imposed  on  any  person  travelling  on  a  railway  without 
having  paid  his  fare,  with  intent  to  defraud,  and  power  is  given 
to  all  officers  and  servants  on  behalf  of  the  company  to 
apprehend  such  person.  There  *  was  evidence  that  the  [*  286] 
superintendent  was  the  person  in  supreme  authority  at  the 
station,  and  the  jury  having  found  for  the  plaintiff,  the  Court 
refused  to  set  aside  the  verdict,  on  the  ground  that  there  was  no 
evidence  for  their  consideration.  Mr.  Justice  Blackburn,  in 
delivering  the  judgment  of  the  Court  (3  E.  &  E.  681),  observes : 
"  The  Court  thought  that,  as  from  the  nature  of  the  case  the  deci- 
sion whether  a  particular  passenger  should  be  arrested  or  not  must 
be  made  without  delay,  and  as  die  case  may  be  not  of  infrequent 
occurrence,  it  was  a  reasonable  inference  that  in  the  conduct  of 
their  business  the  company  should  have  on  the  spot  officers  with 
authority  to  determine,  without  the  delay  attending  on  convening 
the  directors,  whether  a  person  accused  of  this  offence  should  be 
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apprehended "  And  the  Court  held  there  was  evidence  for  the 
jury  that  the  persons  who  apprehended  the  plaintiff  had  such 
authority,  observing  that  it  was  difficult  to  see  why  the  company 
paid  the  police  if  the  inspector  of  their  police  was  not  to  act  for 
them  to  this  extent 

This  case  turns  therefore  on  the  considerations  that  the  sum- 
mary power  of  apprehension  given  for  the  protection  of  the  com- 
pany could  only  be  exercised  (practically)  on  the  spot,  and 
instantly,  and  that  the  officers  who  acted  were  the  fittest  and 
indeed  the  only  representatives  of  the  company  on  the  spot  who 
could  exercise  it,  and  upon  these  considerations  it  was  held  that 
the  jury  might  infer  the  necessary  authority. 

In  the  later  case  of  Edwards  v.  London  and  North  Western 
Railway  Company y  L.  R  5  C.  P.  445,  it  was  held  that  there  was 
no  evidence  of  the  officer  who  had  made  the  arrest  having  such 
authority.  There  a  foreman  porter  who  had  the  superintendence 
of  the  station  yard  in  the  absence  of  the  station-master,  gave  the 
plaintiff  into  custody  on  a  charge  of  stealing  timber  which  the 
foreman  porter  suspected  to  be  the  property  of  the  company. 
The  timber  was  in  a  van  at  the  station.  It  did  not  appear  that 
any  timber  was  in  the  special  charge  of  the  foreman.  The  plain- 
tiff was  well  known,  and  in  fact  a  gateman  in  the  service  of  the 
company.  It  was  held  that  there  was  no  evidence  of  implied 
authority  arising  from  the  foreman's  position  to  give  into  custody 
persons  whom  he  might  suspect  to  have  stolen  the  com- 
[*  287]  pany's  goods.  The  apprehension  in  *  this  case  was  not  in 
pursuance  of  any  special  duty  entrusted  to  the  servant  as 
to  enforce  laws  or  bye-laws.  The  Court  recognised  the  distinction 
that  in  the  case  of  such  a  duty,  authority  might  under  certain 
circumstances  be  presumed,  but  held  that  the  general  authority 
sought  to  be  inferred  from  the  position  of  the  foreman  could  not 
be  so  presumed.  Other  decisions  adopt  this  distinction.  In 
Moore  v.  Metropolitan  Railway  Company,  L  R  8  Q.  B.  36,  the 
facts  of  the  case  were  held  to  bring  it  within  the  authority  of  Goff 
V.  Great  Western  Railway  Company. 

The  case  of  Poulton  v.  London  and  South  Western  Railway 
Company,  L.  R  2  Q.  B.  535,  was  a  peculiar  one.  The  station- 
master  had  arrested  the  plaintiff  for  non-payment,  not  of  his  own 
fare  but  that  of  his  horse ;  the  law  giving  power  to  detain  only  for 
the  former.     Although  it  appeared  that  the  station-master  acted 
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in  the  belief  that,  the  law  authorised  the  arrest,  and  that  he  was 
protecting  the  interests  of  the  company,  it  was  held  that  his  act 
was  not  within  the  scope  of  his  authority,  since  it  could  not  be 
inferred  that  the  company  had  authorised  him  to  do  an  act  which 
under  no  circumstances  could  be  lawful,  and  which  they  had  no 
power  to  do  themselves. 

A  question  in  some  respects  similar  to  that  decided  in  Edwards 
v.  London  and  North  Western  Raiiway  Company  arose  in  Allen 
V.  London  and  South  Western  Railway  Company,  L.  R  6  Q.  B. 
65.  It  is  to  be  observed  that  although  in  both  these  cases  the 
defendants  happened  to  be  railway  companies,  the  questions  in- 
volved in  them  might  equally  arise  in  the  case  of  other  masters. 
In  the  last  it  appeared  that  a  clerk  whose  duty  it  was  to  issue 
tickets  and  put  the  money  received  in  a  till,  which  was  kept 
under  his  charge,  having  given  some  money  in  change  to  the 
plaintiff,  who  objected  to  one  of  the  coins,  a  dispute  arose,  and 
the  plaintiff,  it  was  alleged,  put  his  hand  into  the  till.  The  clerk 
thereupon  seized  the  plaintiff  and  gave  him  into  custody,  and  the 
next  morning  charged  him  before  a  magistrate  with  feloniously 
attempting  to  rob  the  tilL  Mr.  Justice  Blackburn,  who  tried 
the  cause,  left  it  to  the  jury  to  say  whether  the  clerk 
acted  for  his  own  ends  and  *  out  of  spite  in  consequence  [*  288] 
of  the  dispute,  or  whether  he  acted  in  furtherance,  as  he 
supposed,  of  the  interests  of  his  employers  to  protect  their  prop- 
erty. The  jury  found  that  the  clerk  was  acting  in  defence  of  the 
company's  property,  and  returned  a  verdict  for  the  plaintiff.  The 
Court  set  this  verdict  aside  and  entered  a  nonsuit  It  does  not 
appear  whether  the  clerk  when  he  gave  the  plaintiff  into  cus- 
tody believed  or  suspected  that  he  had  actually  taken  any  money, 
though  the  finding  of  the  jury  affords  an  inference  that  he  acted 
under  that  belief.  The  charge  however  was  for  the  attempt  only, 
and  the  decision  assumed  there  had  been  no  more  than  an  attempt 
The  Court  adopted  the  principles  on  which  Edwards  v.  London 
and  North  Western  Railway  Company  was  decided.  Mr.  Justice 
Blackburn  put  two  cases,  as  supposed  cases  only,  and  his  so  put- 
ting them  shows  how  little  questions  of  this  kind  have  been  before 
the  Courts.  He  said  he  was  disposed  to  think  that  if  a  servant  in 
charge  of  money  found  another  attempting  to  steal  it,  and  could 
not  prevent  him  otherwise  than  by  taking  him  into  custody,  he 
might  have  an  implied  authority  to  arrest  him,  or  if  he  had  rea- 
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son  to  believe  that  the  money  had  been  actually  stolen,  and  he 
could  get  it  back  by  taking  the  thief  into  custody,  that  also  might 
be  within  the  authority  of  the  person  in  chaige  of  it  The  learned 
Judge,  however,  declined  to  pronounce  a  decided  opinion  on  these 
cases,  and  held  that  there  was  clearly  no  implied  authority  to  give 
the  plaintiff  into  custody  for  an  attempt  to  steal  which  had  failed. 

In  none  of  the  cases  referred  to  did  the  question  of  the  authority 
of  a  manager  or  agent  entrusted  with  the  general  conduct  of  his 
master's  business  ansa  They  were  all  cases  of  particular  agencies 
where  the  agents  had  been  appointed  to  a  special  sphere  of  duty. 
The  result  of  the  decisions  in  all  these  cases  is  that  the  authoiity 
to  arrest  offenders  was  only  implied  where  the  duties  which  the 
oflScer  was  employed  to  discharge  could  not  be  eflSciently  per- 
formed for  the  benefit  of  his  employer,  unless  he  had  the  power 
to  apprehend  offenders  promptly  on  the  spot ;  though  it  was  sug- 
gested that  possibly  a  like  authority  might  be  implied  in  the 
supposed  cases  of  a  servant  in  charge  of  his  master's  property 
arresting  a  man  who  he  had  reason  to  believe  was  attempting  to 
steal,  or  had  actually  stolen  it  In  the  latter  of  these 
[*  289]  cases  it  is  part  of  the  *  supposition  that  the  property  might 
be  got  back  by  the  arrest,  but  in  such  a  case  the  time, 
place,  and  opportunity  of  consulting  the  employer  before  acting 
would  be  material  circumstances  to  be  considered  in  determining 
the  question  of  authority. 

The  liability  of  the  bank  in  this  case  must  rest  either  on  the 
ground  of  some  general  authority  in  the  acting  manager  to  prose- 
cute on  behalf  of  the  bank,  or  on  a  particular  authority  so  to  act 
in  cases  of  emergency. 

The  duties  of  a  bank  manager  would  usually  be  to  conduct 
banking  business  on  behalf  of  his  employers,  and  when  he  is 
found  so  acting,  what  is  done  by  him  in  the  way  of  ordinary 
banking  transactions  may  be  presumed,  until  the  contrary  is 
shown,  to  be  within  the  scope  of  his  authority ;  and  his  employers 
would  be  liable  for  his  mistakes,  and,  under  some  circumstances, 
for  his  frauds,  in  the  management  of  such  business.  Mackay  v. 
Commercial  Bank  of  New  Brunstmck,  L.  R  5  P.  C.  394  But  the 
arrest,  and  still  less  the  prosecution  of  offenders,  is  not  within  the 
ordinary  routine  of  banking  business,  and  when  the  question  of  a 
manager's  authority  in  such  a  case  arises,  it  is  essential  to  inquire 
carefully  into  his  position  and  duties.     These  may,  and  in  prac- 
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tice  do,  vary  considerably.  In  the  case  of  a  chief  or  general  man- 
ager, invested  with  general  supervision  and  power  of  control, 
such  an  authority  in  certain  cases  affecting  the  property  of  the 
bank  might  be  presumed  from  his  position  to  belong  to  him,  at 
least  in  the  absence  of  the  directors.  The  same  presumption 
might  arise  in  the  instance  of  a  manager  conducting  the  business 
of  a  branch  bank  at  a  distance  from  the  head  office  and  the  board 
of  directors.  But  whatever  may  be  the  case  in  instances  of  this 
kind,  their  Lordships  think  that  such  a  presumption  cannot 
properly  be  made  from  the  evidence  given  at  the  trial  as  to  the 
position  held  by  Mr.  Wilkinson.  It  appears  that  the  board  of 
directors  held  their  meetings  at  the  bank  office,  and  the  general 
manager,  Mr.  Smith,  also  sat  there ;  and  the  clear  inference  from 
the  evidence  (if  believed)  is  that  the  acting  manager  was  subordi- 
nate to  the  general  manager,  and  that  the  latter  was,  as  he  pre- 
sumably would  be,  subject  to  the  superior  authority  of  the 
directors.  Supposing  this  to  be  so  (and  if  the  facts  were 
disputed,  *  the  opinion  of  the  jury  should  have  been  taken  [*  290] 
upon  them),  their  Lordships  think  it  cannot  be  presumed, 
from  his  position  alone,  that  the  acting  manager  had  general 
authority  to  prosecute  on  behalf  of  the  bank,  and  therefore  that 
evidence  was  required  to  show  that  such  a  power  was  within  the 
scope  of  the  duties  and  class  of  acts  he  was  authorised  to  perform. 
The  plaintiff  offered  no  evidence  whatever  on  this  point ;  and  the 
testimony  of  the  two  managers  which  has  been  set  out  above 
directly  negatives  the  possession  of  such  a  power  by  the  acting 
manager.  Mr.  Wilkinson  was  not  cross-examined  on  this  point. 
Some  uncertainty  of  statement  no  doubt  appears  in  the  cross- 
examination  of  the  general  manager,  but  according  to  their  Lord- 
ships' interpretation  of  his  testimony,  his  direct  evidence  as  to 
the  absence  of  general  authority  in  the  acting  manager  is  not  sub- 
stantially impaired.  The  following  statements  of  these  witnesses 
were  strongly  relied  on  by  the  learned  counsel  for  the  appellants : 
Mr.  Wilkinson  said,  "  In  a  case  where  a  man  presented  a  forged 
cheque  I  have  as  accountant,  and  should  now  take  proceedings  to 
arrest,  where  we  have  to  catch  the  man  on  the  spot,  only  in  such 
a  case.  I  should  do  this  as  acting  manager  or  as  assistant  man- 
ager, accountant,  or  clerk."  The  general  manager  spoke  to  the 
same  effect :  "  I  will  not  say  that  in  cases  in  which  the  property 
of  the  bank  is  taken  and  in  danger  of  being  lost,  unless  arrest 
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ordered,  action  has  not  been  taken  without  reference  to  the  board. 
In  such  an  emergency  I  should  take  the  responsibility  of  violating 
the  rule,  whether  it  would  be  my  duty  or  not '  But  these  state- 
ments at  the  most  raise  the  question  whether  Wilkinson  had 
authority  so  to  act  in  cases  of  emergency,  where  immediate  action 
is  required,  and  the  opportunity  of  arresting  the  offender  might 
be  lost  if  reference  was  made  to  the  general  manager  or  the 
directors.  Granting  that  these  statements  afford  some  proof  of 
such  an  authority,  the  further  question  would  arise  whether  there 
is  evidence  that  an  emeigency  in  fact  occurred. 

An  authority  to  be  exercised  only  in  cases  of  emergency,  and 
derived  from  the  exigency  of  the  occasion,  is  evidently  a  limited 
one,  and  before  it  can  arise  a  state  of  facts  must  exist  which  shows 
that  such  exigency  is  present,  or  from  which  it  might  reasonably 
be  supposed  to  be  present  If  a  general  authority  is 
[*  291]  *  proved,  it  is  enough  to  show,  commonly,  that  the  agent 
was  acting  in  what  he  did  on  behalf  of  his  principal. 
But  in  the  case  of  such  a  limited  authority  as  that  referred  to,  the 
question  whether  the  emergency  existed,  or  might  reasonably  have 
been  supposed  to  exist,  arises  for  decision;  and  that  question 
raises  issues  beyond  the  mere  facts  that  the  agent  acted  on  behalf 
of  and  in  the  supposed  interest  of  the  principal;  were  it  other- 
wise, the  special  authority  would  be  equivalent  to  a  general  one. 

What,  then,  was  the  situation  when  these  unwarrantable  pro- 
ceedings took  place  ?  The  bill  had  been  sent  to  Allen  &  Bowden, 
as  notaries,  to  be  presented  to  the  plaintiff  for  acceptance,  and 
noted  if  acceptance  was  refused.  It  was  a  trade  bill  accompanied 
by  shipping  documents,  which  were  in  the  hands  of  the  bank. 
The  plaintiff  was  a  merchant  having  an  office  and  clerks,  one  of 
them  known  to  the  notaries'  clerk,  and  it  was  at  his  own  office 
the  bill  was  presented  to  him.  According  to  the  plaintiff's  evi- 
dence, be  told  the  clerk  he  would  accept  and  send  it  to  the  bank. 
The  clerk  (Muir)  admits  he  said  he  would  accept  it,  and  thereupon 
the  bill  was  left  with  him.  Muir  seems  to  have  been  blamed  for 
leaving  it,  and  Bishop,  another  clerk,  went  with  Muir  to  the 
plaintiff  to  demand  it,  and  the  plaintiff,  as  Bishop  says,  put  him 
off  on  two  occasions,  and  would  have  nothing  to  say  to  him. 
Homo  temper  appears  to  have  been  shown  on  both  sides.  Upon 
liiflho])  going  back  to  the  office,  a  consultation  took  place  among 
the  clc3rk8  of  Messrs.   Allen  &  Bowden,  and  after  referring  to 
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books,  and  apparently  with  the  consent  of  one  of  the  partners,  it 
was  determined  to  lay  an  information  against  the  plaintiff  for 
stealing  the  bilL  It  cannot  possibly  be  considered  that  this  state 
of  facts  raised  a  case  of  emergency  requiring  immediate  action  by 
criminal  proceedings  against  a  person  in  the  plaintiff's  position, 
or  afforded  reasonable  ground  for  supposing  that  such  a  case  had 
arisen.  There  was  no  necessity  for  immediate  action,  nor  was 
immediate  action  in  fact  taken.  The  plaintiff  was  not  at  once 
given  into  custody,  but  an  information  was  laid  before  a  magis- 
trate, and  when  he  very  properly  refused  a  warrant  to  apprehend 
him,  the  summons  complained  of  was  taken  out  when  there  could 
evidently  be  no  urgency  eithier  to  obtain  or  serve  it  It 
was  *  obviously  an  attempt  of  the  notaries  and  solicitors  [*  292] 
to  recover  the  bill  by  means  which  were  thought  by 
them  to  be  more  effectual  for  the  purpose  than  civil  proceedings 
would  be. 

Their  Lordships  therefore  think,  upon  facts  which  appear  upon 
the  evidence  to  be  beyond  dispute,  that  there  was  no  necessity  or 
apparent  necessity  for  immediate  action,  from  which  authority  in 
the  acting  manager  to  instruct  the  solicitors  (if  he  really  did 
instruct  them)  to  take  these  proceedings  on  behalf  of  the  bank 
could  be  inferred. 

It  is  to  be  observed,  also,  that  the  bill  in  question  was  not 
under  Wilkinson's  special  charge.  He  says,  "  the  matter  was  not 
in  his  department  It  was  a  branch  business ;  the  general  man- 
ager takes  that. " 

There  being  then  no  evidence  of  any  emergency,  the  case  in 
their  Lordships'  view  is  brought  to  the  issue  that  the  bank  would 
not  be  liable  for  the  acts  of  Wilkinson  unless  it  could  be  estab- 
lished that  he  had  some  general  authority  to  institute  criminal 
proceedings.  They  have  already  said  that  they  think  such  an 
authority  cannot  be  inferred  from  his  position  alone  as  it  appears 
upon  the  evidence,  and  that  the  direction  of  the  learned  Judge 
was  wrong.     The  verdict  therefore  cannot  stand. 

Their  Lordships  have  lastly  to  consider  whether  they  should 
direct  a  nonsuit  or  a  new  trial.  The  evidence  upon  which  they 
have  assumed  the  position  of  the  acting  manager  to  be  as  they 
have  stated  it,  and  the  general  evidence  of  the  managers  upon 
this  part  of  the  case  were  not,  in  consequence  of  the  learned 
Judge's  direction,   considered  by  the  jury.      If  their  Lordships 
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were  called  upon  to  put  their  own  interpretation  upon  the  evi- 
dence, they  would  be  disposed  —  assuming  it  to  be  true  —  to  hold 
that  it  does  not  afford  sufficient  grounds  for  inferring  that  a  gen- 
eral authority  to  prosecute  was  within  the  scope  of  the  acting 
manager's  employment  and  duties;  but  they  are  not  competent 
to  judge  of  the  credit  due  to  the  witnesses,  which  is  the  proper 
province  of  the  jury ;  and  on  the  whole,  as  the  case  on  this  point 
has  not  been  presented  to  the  jury,  they  have  come  to  the  conclu- 
sion that  the  rule  should  be  made  absolute  for  a  new  trial 
[*  293]  *  In  case  the  action  should  be  again  tried,  the  jury 
should  be  told,  if  the  evidence  on  the  point  should  be  to 
the  same  effect  as  on  the  first  trial,  that  the  facts  do  not  present 
a  case  of  emergency  or  apparent  emergency  from  which  authority 
could  be  derived,  and  consequently  that  the  bank  would  not  be 
liable  for  the  act  in  question  unless  it  is  proved  or  can  be  inferred 
from  the  evidence  that  general  authority  to  prosecute  offenders  for 
stealing  the  bank's  property  connected  with  its  business  at  Syd- 
ney, without  consulting  the  general  manager  or  the  board  of 
directors,  was  within  the  scope  of  Wilkinson's  employment  and 
duties,  and  the  powers  entrusted  to  him  in  relation  thereto. 

The  question  whether  Wilkinson  in  fact  authorised  the  solic- 
itors to  prosecute  the  plaintiff  will  of  course  be  open  on  the  sec- 
ond trial. 

In  the  result  their  Lordships  will  humbly  advise  Her  Majesty 
to  reverse  the  judgment  of  the  Supreme  Court  discharging  the  rule, 
and  to  direct  that  the  rule  be  made  absolute  for  a  new  trial. 

The  respondent  must  pay  the  costs  of  this  appeal. 

ENGLISH  NOTES. 

The  rule  as  here  stated  relates  to  nearly  the  same  class  of  cases  as 
the  rule  under  Nos.  8  &  9  of  "  Master  and  Servant,"  17  R.  C-  262  et  seq. 
Those  cases  and  the  cases  referred  to  in  the  notes  there  may  also  be 
referred  to  in  illustration  of  the  rule  as  above  stated. 

The  case  of  Poulton  v.  London  and  South  Western  Railway  Co. 
1867,  L.  K  2  Q.  B.  534,  36  L.  J.  Q.  B.  294,  17  L.  T.  11,  8  B.  &  S.  616, 
is  a  good  illustration  of  the  limits  of  the  rule.  There  the  railway  com- 
pany had  arranged  that  horses,  &c.,  going  to  the  show  of  an  agricultural 
society,  should  be  returned  free  of  charge  upon  production  of  a  certifi- 
cate that  they  were  unsold.  The  plaintiff  had  brought  back  a  horse  by 
the  company's  line,  taking  only  a  ticket  for  himself.  Upon  his  arrival 
at  his  destination,  he  gave  up  his  ticket  and  the  certificate,  at  the 
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station,  but  was  called  upon  to  pay  the  customary  charge  for  the  horse, 
and  on  his  refusal  was  detained  by  policemen  acting  under  orders  from 
the  station-master,  until  a  telegraphic  message  was  received  explaining 
the  arrangement.  It  was  held  that  the  defendant  company  was  not 
liable  in  an  action  for  false  imprisonment,  —  there  being  no  evidence 
upon  which  the  jury  could  reasonably  find  that  the  station-master  was 
acting  within  the  scope  of  his  authority  in  arresting  the  plainti£E.  For 
while  the  statute  (Bailways  Clauses  Act,  1845,  8  Vict.  c.  20,  ss.  97, 
103,  104)  authorises  railway  servants  to  detain  goods  for  payment,  and 
to  detain  a  person  who  travels  without  paying  his  own  fare,  and  with 
intent  to  avoid  payment;  there  is  nothing  to  authorise  the  company  to 
arrest  a  person  for  not  paying  the  charge  upon  goods  or  animals,  even 
if  there  were  the  fraudulent  intent  to  avoid  payment.  The  case  may 
be  contrasted  with  that  of  Goffy,  Oreat  Northern  Railway  Co.  (1861), 
3  Ell.  &  Ell.  672,  30  L.  J.  Q.  6. 148,  where  the  action  of  the  com- 
pany's servants,  if  they  had  been  right  in  their  inference  from  the  fact 
of  a  passenger  giving  up  a  wrong  ticket,  that  he  was  travelling  without 
a  ticket  to  avoid  payment  of  his  fare,  would  have  been  justified  by  the 
Act. 

In  AUen  v.  London  and  South  Western  Railway  Co.  (1870),  L.  R. 
6  Q.  B.  65,  40  L.  J.  Q.  B.  m,  23  L.  T.  612,  19  W.  R.  127,  the  plain- 
ti£E  had  applied  for  a  ticket  in  the  usual  way  and  put  down  two 
shillings.  The  ticket  clerk,  Benning,  gave  him  the  ticket  the  price 
of  which  was  Is.  2d.^  and  tendered  as  change  a  sixpence,  a  threepenny 
piece,  and  a  copper  coin.  The  plaintifE  observing  that  the  copper  coin 
tendered  was  a  French  one,  said,  ^^  This  wont  do;  this  is  not  right 
change;  it  is  not  a  current  coin."  Benning  said,  '<  It  will  have  to  do ; 
we  have  to  take  them  and  so  must  you."  An  altercation  ensued,  and, 
in  the  end,  Benning  called  a  policeman  and  gave  the  plaintiff  in  charge 
for  "  attempting  to  steal  money  from  a  till  in  the  Twickenham  Railway 
station."  The  plaintifE  was  locked  up  and  the  next  day  brought  before 
the  justices,  who  discharged  him.  It  had  clearly  appeared  that  the 
charge  was  unfounded,  and  the  defendant  company  had  discharged  their 
servant  for  his  conduct.  The  jury  having  found  for  the  plainti£E,  a  non- 
suit was  moiled  for  on  the  ground  that  there  was  no  evidence  of  the  de- 
fendants having  given  authority  to  their  servant  so  to  act.  In  the  argu- 
ment in  support  of  the  nonsuit,  the  following  cases  were  cited  and  com- 
mented on :  Poulton  v.  London  and  South  Western  Railway  Co,  {supra); 
Goffy,  Great  Northern  Railway  Co.  (supra);  Edioards  v.  London  and 
NoHhWestem  Railway  Co.  (1870),  L.  R.  5  C.  P.  446,  39  L.  J.  C.  P.  2!4l, 
22  L.  T.  656, 18  W.  R.  834;  Taff  ValeRaUway  Co.  v.  GUes  (Ex.  Ch. 
1853),  2  Ell.  &  Bl.  822,  23  L.  J.  Q.  B.  43;  Greenwood  v.  Seymour 
(Ex.  Ch.  1861),  7  Hurl.  &  N.  355,  30  L.  J.  Ex.  327;  and  Limpua 
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V.  London  General  Omnibus  Co.  (Ex.  Ch.  1862),  17  R.  C.  258  (1  Hurl. 
&  Colt.  626,  32  L.  J.  Ex.  34).  The  Court  of  Queen's  Bench  (Black- 
BURN,  J.,  Mellob,  J.,  Lush,  J.,  and  Hannen,  J.)  held  that  there 
was  no  eridence  that  Benning  had  any  implied  authority  to  give  the 
plaintiff  into  custody ;  and  that  the  plaintiff  ought  to  have  heen  non- 
suited. In  the  judgment  of  Blackburn,  J.,  after  commenting  on  the 
evidence,  and  observing  that  there  was  a  great  distinction  between  an 
act  done  to  protect  the  property  of  the  defendants  and  an  act  done,  as 
this  was,  not  in  order  to  prevent  or  to  undo  the  effect,  but  to  punish 
for  that  which  had  been  done  already,  continued  (40  L.  J.  Q.  B.  57)  : 
*'  It  seems  to  me  that  the  principle  has  been  properly  laid  down  in  the 
cases  which  have  been  cited,  that  there  is  an  implied  authority  to  do 
all  those  things  that  are  necessary  for  the  protection  of  the  property, 
or  for  the  fulfilling  of  the  duty  that  the  servant  is  left  to  do.  To 
apply  that  principle  to  this  case :  Benning  was  to  perform  anything 
that  was  necessary  for  the  business  of  the  defendants  with  regard  to  the 
^natters  about  which  he  was  employed,  but  he  was  not  to  punish  for  a 
supposed  infringement  of  the  law;  this  distinction  runs  through  all 
the  cases.  Where,  for  instance,  a  company  has  obtained  for  itself, 
through  its  bye-laws,  power  to  arrest  a  man  if  he  does  not  pay  his  fare, 
the  object  is  entirely  to  protect  the  fares  of  the  company,  and  the 
primary  object  is  to  enforce  the  payment  of  the  fares.  In  such  a  case, 
it  is  properly  held  that  a  man  who  is  left  in  charge  of  the  station 
should  decide  when  the  bye-laws  should  be  enforced.  That  is  for  the 
protection  of  the  property,  but  if  he  makes  a  blunder  in  an  act  which 
is  no  way  connected  with  the  business  of  the  company,  that  authority 
does  not  apply,  as  was  decided  in  Poulton  v.  London  and  South  West- 
ern Railway  Go.  (supra).  The  same  principle  was  enunciated  in 
Edwards  v.  The  London  and  North.  Western  Railway  Co,  (supra). 
There  the  plaintiff  was  given  into  custody  by  a  foreman  porter  who 
had  the  charge  of  a  timber-yard  belonging  to  the  company,  in  the 
absence  of  the  manager.  The  property  that  was  alleged  to  be  taken 
was  timber  which  the  plaintiff  was  removing  from  the  yard.  What 
the  foreman  porter  did  was  not  a  thing  to  be  done  in  the  exigencies  of 
the  traffic  of  the  company.  He  was  there  to  protect  the  yard  and 
probably  had  some  authority,  and  he  gave  the  plaintiff  into  custody  on 
a  mistaken  notion  that  the  timber  was  being  improperly  removed.  The 
Court  of  Common  Pleas  held  that  there  was  no  implied  authority  to 
give  the  plaintiff  into  custody.  That  comes  very  near  to  the  present 
case,  and  there  was  here  no  implied  authority  to  give  the  plaintiff  into 
custody  for  the  act,  supposing  it  had  been  done,  of  putting  his  hand 
into  the  till,  and  of  attempting  to  take  away  a  penny.  It  cannot  be 
said  that  a  man,  whose  duty  it  was  to  issue  tickets,  was  like  a  watch- 
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man  or  a  police  constable  who  was  set  there  to  watch.  A  possible  case 
might  be  put  of  a  man  who  is  employed  as  a  gamekeeper,  to  whom  an 
implied  authority  might  be  said  to  be  given  to  arrest  persons  whom  he 
thought  to  be  poachers,  and  if  he  made  a  mistake  and  arrested  the 
wrong  persons  his  master  might  be  liable.  But  in  the  present  case 
there  is  no  ground  for  saying  that  the  ticket  collector  had  any  such 
implied  authority.  Neither  is  there  any  ground  for  saying  that  the 
policeman  had  any  implied  authority  to  obey  the  very  preposterous 
order  of  Benning.  On  these  grounds  I  think  that  there  is  a  total  failure 
of  any  evidence  to  show  that  Benning  was  acting  within  the  scope  of  his 
authority  in  giving  the  plaintiff  into  custody,  or  that  the  policeman 
was  so  acting.  Even  if  the  offence  had  been  committed,  the  arrest 
could  only  be  made  for  the  purpose  of  vindicating  public  justice,  and 
not  for  the  purpose  of  protecting  the  property  of  the  company.'^ 

The  principle  laid  down  in  the  judgments  of  the  Judicial  Committee 
in  Bank  of  New  South  Wales  v.  Owston  are  cited  and  approved  by  the 
Judges  (Kennedy,  J.,  and  Darlinq,  J.)  in  Hanson  v.  Waller,  1901 
Q.  B.  390,  70  L.  J.  Q.  B.  231.  The  plaintiff  in  that  case  was  the 
head  barman  and  cellarman  of  a  public  house  of  which  the  defendant 
was  owner.  While  the  plaintiff  was  superintending  the  operation  of 
bringing  mineral  waters  into  the  cellar,  M.,  who  was  the  general 
manager  of  the  business,  acting  under  the  mistaken  impression  that 
whisky  was  being  removed  from  the  cellar,  sent  for  a  policeman  and 
gave  the  plaintiff  in  charge  for  stealing  whisky.  The  Court  held  that 
M.  had  no  implied  authority  to  do  so,  and  that  the  defendant  was  not 
liable.  In  this  judgment  Mr.  Justice  Kennedy  referred  to  judgments 
proceeding  on  a  similar  principle  in  the  cases  of  Abrahams  v.  Deakin, 
1891,  1  Q.  B.  616,  60  L.  J.  Q.  B.  288 ;  Stedman  v.  Baker  (1896), 
12  Times  L.  R.  461,  and  Jones  v.  Duck,  The  Times,  March  16,  1900. 

That  an  action  for  malicious  prosecution  will  lie  against  a  corpora- 
tion if  the  act  is  done  by  a  servant  acting  within  the  scope  of  his 
authority,  is  made  clear  by  the  cases  of  Edwards  v.  Midland  Railway 
Co.  (1880),  6  Q.  B.  D.  287,  50  L.  J.  Q.  B.  281  (referred  to  in  notes 
16  R.  C.  766)  ;  and  Gomford  v.  Oarlton  Bank,  1899,  1  Q.  B.  392, 
1900,  1  Q.  B.  22  (C.  A.) ;  68  L.  J.  Q.  B.  196,  1020.  In  both  these 
cases  it  was  argued  on  the  authority  of  a  judgment  of  Aldbbson,  B.,  in 
Stevens  v.  Midland  Railway  Co.  (1864),  10  Ex.  362,  23  L.  J.  Ex.  328, 
that  no  action  for  malicious  prosecution  can  lie  against  a  limited  com- 
pany or  corporation,  because  malice,  involving  an  act  of  the  mind, 
cannot  be  imputed  to  them.  In  Edwards  v.  Midland  Railway  Co. 
(supra),  Mr.  Justice  Fry,  after  full  consideration,  rejected  the  argument 
and  decided  —  upon  the  point  directly  referred  to  him  —  that  a  rail- 
way company  may  be  made  responsible  for  a  malicious  prosecution. 
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This  deciflion  was  followed  bj  Mr.  JoBtice  Dabldtg  in  Comfard  v. 
Carlton  Banky  a  dictum  of  Lord  Bbamwell  in  Ji^ratA  v.  North  East- 
ern BaUuHiy  Co.  (1886),  11  App.  Cas.  247,  250,  65  L.  Q.  B.  457,  458, 
that  ^^  no  action  for  malicioiis  prosecution  will  lie  against  a  corpora- 
tion ; "  and  when  Comford  v.  Carlton  Bank  came  before  the  Court  of 
Appeal  the  point  was  not  attempted  to  be  argued.  The  dictum  of  Lord 
Bbamwell  appears  to  be  founded  on  the  idea  that  '^malice"  involves 
a  moral  element,  and  may  be  dismissed  as  a  solecism. 

AMERICAN  NOTES. 

The  general  rule  considered  in  these  eases  is,  in  principle,  accepted  through- 
out the  United  States,  and  is  well  i]lastrated  in  the  case  of  trespassers  dis- 
cussed in  the  preceding  American  note.  While  a  railroad  corporation,  for 
instance,  is  under  a  contractual  duty  to  carry  its  passengers  safelj,  it  owes  to 
trespassers,  upon  either  its  trains  or  its  tracks,  the  simple  duty,  on  the  part 
of  itself  or  its  servants,  to  abstain  from  wanton  and  malicious  injury ;  and, 
as  the  conductor,  but  not  usually  the  brakeman,  upon  its  trains,  has  com- 
monly express  or  implied  authority  to  decide  who  shall  be  allowed  to  ride 
thereon,  the  removal  of  trespassers  therefrom  is  within  the  scope  of  such  a 
servant's  employment  Peck  v.  New  York  Central  jr  Hudson  River  R,  Co,y 
70  New  York,  587;  Hoffman  v.  Same^  87  id.  25;  Montgomery  v.  Buffalo  R. 
Co,,  165  id.  189;  Lang  v.  New  York,  Lake  Erie  if  Western  R.  Co,^  80  Hun 
(N.  Y.),  275;  TuU  v.  Illinois  Central  R.  Co.,  104  Federal  Rep.  741;  Marion 
V.  C  R.  L  (r  P.  i2.  Co^  50  Iowa,  428;  Farber  v.  Missouri  Pacific  R,  Co.,  116 
Missouri,  81 ;  Bess  v.  Chesapeake  ^  Ohio  R.  Co.,  35  West  Virginia,  492;  In- 
ternational  {f  Great  Northern  R,  Co  v.  Anderson,  82  Texas,  516;  Mexican 
National  Ry,  Co.  v.  Crum,  6  Texas  Civil  Appeals,  702.  The  corporation  is, 
however,  liable  only  for  his  carelessness  and  neglect  of  duty  in  the  course  of 
his  employment,  and  if  he  acts  for  some  purpose  of  his  own,  as  with  the  de- 
sign of  injuring  the  person  to  be  ejected,  it  is  not  liable.  Pennsylvania  Co, 
V.  Toomey,  91  Pennsylvania  State,  256;  Isaacs  v.  Third  Avenue  R.  Co.,  47 
New  York,  122;  Chicago,  Milwaukee,  {r  St.  Paul  Ry.  Co.  v.  West,  125  Illinois, 
320 ;  Central  R.  Co.  v.  Peacock,  69  Maryland,  257 ;  Alabama  Great  Southern 
R.  Co.  V.  Harris,  71  Mississippi,  74;  Illinois  Central  R.  Co.  v.  Latham,  72  id. 
32;  Georgia  Railroad  ^  Banking  Co.  v.  Wood,  94  Georgia,  124;  Batton  v. 
South  (r  North  Ala.  R.  Co.,  77  Alabama,  591 ;  Laffite  v.  New  Orleans  City  fr 
Lake  R.  Co.,  43  Louisiana  Annual,  34  ;  Williams  v.  Pullman  Palace  Car  Co., 
40  id.  87 ;  see  State  v.  McDonald,  5  Missouri  Appeals,  510  ;  Little  Miami  R. 
Co.  V.  Wetmore,  19  Ohio  State,  110;  Ricketts  v.  Chesapeake  (r  0.  Ry.  Co.,  33 
West  Virginia,  433.  Under  this  rule  the  act  of  an  engineer  in  throwing 
steam  and  hot  water  upon  a  trespasser  riding  upon  the  footboard  of  his 
moving  locomotive,  for  the  purpose  of  driving  him  off,  though  under  its 
wheels,  appears  to  be  not  a  merely  negligent  wrong  but  an  assault  com- 
mitted in  the  course  of  his  employment.  Galveston,  Harrisburg,  ff  San 
Antonio  R.  Co.  v.  ZanUinger,  92  Texas,  365,  and  the  cases  cited  below.  In 
all  such  cases  the  corporation  is,  by  the  weight  of  authority,  liable  for  injury 
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or  insult  to  b<md  fide  passengers,  if  not  to  trespassers,  by  its  employee  in  the 
course  of  his  employment,  thoagh  in  excess  of  and  departure  from  the  express 
or  implied  aathority  conferred  upon  the  employee.  PcUmeri  v.  Mcmkattcm  S. 
Co.,  133  New  York,  261 ;  Kelly  v.  Cohoes  KnUHng  Co.,  40  New  York  Supple- 
ment, 477;  Goodloe  v.  Memphis  ^  Charlestoum  R.  Co.  107  Alabama,  233, 
54  American  State  Reports,  67,  85.  note ;  New  Orleans  ^  Northeastern  R,  Co. 
y.  Jopesj  142  United  States,  18;  Savannah  Street  B.  Co.  v.  Bryan,  86  Georgia, 
312;  Rowell  y.  Boston  jr  Maine  R.  Co.,  68  New  Hampshire,  358;  Harris 
V.  LouisvUle,  N.  O.  fr  T.  R.  Co.,  35  Federal  Rep.  116,  and  note ;  Texas  ^  P. 
R.  Co.  ▼.  Scoville,  62  id.  780;  Nelson  Business  College  Co.  v.  Lloyd,  60  Ohio 
State,  448 ;  Dempsey  v.  Chambers,  154  Massachusetts,  330 ;  Smith  v.  Spitz,  156 
id.  319;  Baltimore  Consolidated  R.  Co.  v.  Pierce,  89  Maryland,  495;  Alton 
R.  Sf  Illuminating  Co.  v.  Cox,  84  Illinois  Appeals,  202;  Richberger  y.  Amerir 
can  Express  Co.,  73  Mississippi,  161 ;  Griffith  v.  Friendly,  62  New  York  Sup- 
plement, 391 ;  Johanson  y.  Pioneer  Fuel  Co.,  72  Minnesota,  405 ;  Robinson  y. 
Superior  Rapid  Transit  R.  Co.,  94  Wisconsin,  345;  Boliny.  Chicago,  St.  P., 
M.  Sf  0.  R.  Co.  (Wis.),  84  Northwestern  Rep.  446;  Warner  y.  Southern  Pa- 
cific Co.,  118  California,  105;  Mobile  Sf  Ohio  R.  Co.  y.  Scales,  100  Alabama, 
368;  Pittsburg,  Cincinnati,  Chicago  (f  St.  Louis  R.  Co.  y.  Sullivan,  141  Indi- 
ana, 83 ;  Dolan  y.  Hubinger,  109  Iowa,  408.  As  a  passenger  by  boat  or  rail 
has  no  right  to  his  passage  without  paying  his  fare,  the  carrier,  if  he  refuses  to 
pay,  or  claims  to  haye  lost  his  ticket,  only  haying  a  Uen  upon  his  baggage,  and 
not  upon  his  person,  may  yet  detain  him  for  a  reasonable  time  to  inquire 
into  the  circumstances;  but  it  cannot  imprison  him  for  an  unreasonable 
time  for  this  cause,  and  is  liable  for  such  an  act  by  its  seryants,  in  a  suit  for 
assault  and  false  imprisonment.  Lynch  y.  Metropolitan  Elevated  R.  Co.,  90 
New  York,  77 ;  Standish  y.  Narragansett  Steamship  Co.,  Ill  Massachusetts,  512. 

The  master's  ciyil  liability  to  third  persons  for  his  seryant's  acts  is  further 
discussed  in  numerous  other  American  decisions,  chiefly  of  an  earlier  date  than 
the  aboye,  which  are  analysed  and  classified  in  the  following  works :  2  Kent 
Commentaries  (14th  ed.),259,  and  notes ;  2  Bailey's  Persona]  Injuries  relating 
to  Master  and  Servant,  c.  19;  Wood's  Master  and  Servant  (2d  ed.),  c. 
18 ;  14  American  and  English  Encyclopaedia  of  Law,  p.  804  et  seq.  ;  and  the 
note  to  Smith  y.  St.  Louis  ff  San  Francisco  R.  Co.  151  Missouri,  391,  48 
Lawyers'  Reports  Annotated,  368. 

When  the  servant's  act  amounts  to  a  crime,  the  question  of  the  master's  lia- 
bility under  the  criminal  law  is  with  us  usually  one  of  his  participation,  or  of  his 
negligence  in  selecting  the  servant.  As  a  general  rule,  the  master  is  not  crimi- 
nally  liable  for  acts  of  his  servant  done  without  his  consent  and  against  his 
express  orders.  Criminal  responsibility  on  the  part  of  the  principal,  for  the 
act  of  his  agent  or  servant  in  the  course  of  his  employment^  necessarily  implies, 
as  has  been  well  said,  some  degree  of  moral  guilt  or  delinquency,  manifested 
either  by  direct  participation  in  or  assent  to  the  act,  or  by  want  of  proper  care 
and  oversight,  or  other  negligence  in  reference  to  the  business  which  he  has 
thus  intrusted  to  another.  Commonwealth  y.  Af organ,  107  Massachusetts,  199, 
203  ;  Commonwecdth  v.  Stevens,  153  id.  421, 424 ;  Barnes  v.  State,  19  Connecticut, 
398,  407;  Stater.  Curtiss,  69  id.  86;  Baker  v.  Ealdeman,  24  Missouri,  219; 
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Stratum  ▼  Harriman^  id  824.  In  criminal  prosecutions  for  libel,  his  lia- 
bility, at  least  in  Massachusetts,  is  restricted  to  acts  in  which  be  participated, 
or  to  which  he  assented,  with  a  malicious  intent.  Commonwealth  v.  Damon, 
136  Massachusetts,  441,  449 ;  Lothrop  v.  Adams,  138  id.  471,  480.  Upon  com- 
plaints for  the  illegal  sale  of  intoxicating  liquors  the  principal  is  responsible 
for  the  character  of  the  place  kept  by  him,  but  he  is  not  held  criminally  liable 
for  the  unauthorized  act  of  his  servant  in  making  a  sale,  though,  after  such  sale 
has  been  made,  he  may  be  convicted  of  keeping  a  liquor  nuisance.  Common^ 
wealth  y.  Uhrig,  138  Massachusetts,  402 ;  Commonwealth  v.  Stevens,  153  id.  421, 
424. 


No.  7.  — ST.  HELENS  SMELTING  CO.  v.  TIPPING. 
(H.  L.  1865.) 

RULE. 

In  an  action  for  a  nuisance,  in  order  to  determine 
whether  there  has  been  an  actionable  injury,  the  nature  of 
the  locality,  the  work,  and  every  other  fact  in  the  case 
must  be  taken  into  consideration  :  but  it  is  no  excuse  for  a 
nuisance,  that  a  similar  nuisance  is  already  being  caused 
by  other  persons. 

St  Helens  Smelting  Co.  v.  Tipping. 

35  L.  J.  Q.  B.  66-73  (s.  c.  11  H.  L.  C.  642). 

[66]      Nuisance.  —  ActionaUe  Injury,  —  Injury  to  Property,  —  Personal  DiS' 
comfort,  —  User  of  Property,  —  **  Suitable  **  or  ?*  Convenient  "  Locality, 

In  actions  brought  for  nuisance,  a  difference  is  to  be  marked  between  an 
action  brought  for  a  nuisance  on  the  ground  that  the  alleged  nuisance  produces 
material  injury  to  property,  and  an  action  brought  for  a  nuisance  on  the 
[*67]  ground  that  the  alleged  *  nuisance  is  productive  of  sensible  personal  dis- 
comfort. In  certain  cases  a  submission  is  required  from  persons  living 
in  society  to  that  amount  of  discomfort  which  may  be  necessary  for  the  legiti- 
mate and  free  exercise  of  the  trade  of  their  neighbours,  which  would  not  be  re- 
quired to  circumstances  the  immediate  result  of  which  is  sensible  injury  to  the 
value  of  property. 

Therefore,  where  T.  became  the  proprietor  of  an  estate,  and  shortly  after- 
wards other  persons  commenced  smelting  operations,  which  caused  noxious 
vapours,  whereby  material  injury  was  done  to  the  trees  and  shrubs  of  T.,  it 
was  held  (affirming  the  judgment  of  the  Courts  of  Exchequer  Chamber  and 
Queen's  Bench),  that,  in  an  action  brought  by  T.  in  respect  of  the  injury  caused 
by  such  vapours,  the  learned  Judge  had  rightly  directed  the  jury  to  find  for  the 
plaintiff  if  they  were  satisfied  that  real  sensible  injui7  had  been  done  to  the 
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enjoyment  of  his  property,  or  the  value  of  it,  by  reason  of  the  noxious  vapours 
which  had  been  sent  forth  from  the  defendants'  works;  and  had  also  rightly 
directed  the  Jury  that  the  place  where  any  works  were  carried  on  so  as  to  oc- 
casion an  actionable  injury  to  another  was  not,  in  the  meaning  of  the  law,  a 
convenient  place. 

This  was  a  proceeding  in  appeal  from  the  judgment  of  the 
Court  of  Exchequer  Chamber  (4  B.  &  S.  616),  sitting  in  error  from 
the  Court  of  Queen's  Bench  (4  B.  &  S.  608),  confirming  the  judg- 
ment given  in  that  Court  refusing  a  rule  to  show  cause  why  the 
verdict  found  for  the  plaintiff  below  should  not  be  set  aside  and 
a  new  trial  had  between  the  parties. 

In  May,  1863,  an  action  was  brought  in  the  Court  of  Queen's 
Bench  by  the  plaintiff,  Mr.  Tipping,  against  the  defendants.  The 
declaration  in  the  action  alleged  that  the  plaintiff  was  possessed 
of  a  certain  messuage,  dwelling-house,  and  premises,  with  gardens, 
parks,  and  lands  adjoining ;  and  was  also  entitled  to  the  reversion 
of  certain  lands  and  premises  near  to  the  said  dwelling-house  in 
the  possession  of  his  tenants;  that  the  defendants  erected,  used, 
and  continued  to  use  certain  smelting-works  upon  land  near  to 
the  said  dwelling-house  and  lands  of  the  plaintiff,  and  caused 
large  quantities  of  noxious  gases,  vapours,  and  other  noxious 
matter  to  issue  from  the  said  works  and  diffuse  themselves  over 
the  land  and  premises  of  the  plaintiff,  whereby  the  hedge,  trees, 
shrubs,  fruit,  and  herbage  were  greatly  injured,  the  cattle  were 
rendered  unhealthy,  and  the  plaintiff  was  prevented  from  having 
so  beneficial  a  use  of  the  said  land  and  premises  as  he  would 
otherwise  have  enjoyed ;  and  also  the  reversionary  lands  and 
premises  were  depreciated  in  value. 

The  defendants  pleaded  not  guilty. 

The  plaintiff  joined  issue  on  the  plea,  and  the  cause  was  tried, 
before  Mellok,  J. ,  at  Liverpool,  in  August  1863.  * 

It  was  clearly  proved  at  the  trial  that  the  vapours  exhaling 
from  the  works  of  the  defendants  caused  great  injury  to  the  trees 
and  shrubs  on  the  property  of  the  plaintiff. 

The  learned  Judge,  in  summing  up  the  evidence,  directed  the 
jury  as  follows :  **  This  is  an  action  brought  by  the  plaintiff 
against  the  Saint  Helens  Smelting  Company,  for  what  he  says  is 
an  actionable  injury,  which  has  been  occasioned  by  their  works 
to  the  property  which  he  purchased,  and  of  which  he  is  the  owner, 
and  in  some  sense  the  occupier. "  —  [After  some  observations,  in 
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regard  to  damages,  the  learned  Judge  proceeded]  —  A  man  has,  no 
doubt,  a  right  to  exercise  certain  rights,  and  to  act  upon  his  own 
property.  He  has  certain  rights  of  property,  and  within  the 
limits  of  those  rights  he  may  do  any  act  which  is  not  unlawful. 
When  I  say  unlawful,  I  mean  any  act  which  is  not  wrong:  he 
may  erect  a  lime-kiln,  if  it  is  in  a  convenient  place;  but  the 
meaning  of  the  word  ''  convenient "  I  shall  venture  to  interpret  to 
you  as  being  that  it  must  be  plain  that  he  will  not  do  an  action- 
able injury  to  another,  because  a  man  may  not  use  his  own  prop- 
erty so  as  to  injure  his  neighbour.  When  he  sends  on  the 
property  of  his  neighbour  noxious  smells,  or  smoke,  or  vapours, 
then  he  is  not  doing  an  act  on  his  own  property  only,  but  he  is 
doing  an  act  on  his  neighbour's  property  also,  because  every  man 
by  common  law  has  a  right  to  the  pure  air,  and  to  have  no  nos!- 
ious  smells  sent  on  his  land,  unless  by  a  period  of  time 
[*68]  *a  man  has,  by  what  is  called  a  prescriptive  right,  ob- 
tained the  power  of  throwing  a  burden  upon  his  neigh- 
bour's property.  If  a  man  for  twenty-one  years  or  more  has 
carried  on  in  a  particular  district  a  work  which  is  noxious  to 
his  neighbours,  and  has  for  a  period  of  time  sent  noxious  smells 
and  impure  air  over  the  neighbourhood,  and  that  has  been  sub- 
mitted to  for  twenty  years,  he  gets  in  time  what  is  called  a  pre- 
scriptive right  to  do  what  he  has  dona  But  here  you  have  no 
prescriptive  right  at  all ;  there  is  nothing  of  that  sort  in  the  case. 
You  are  to  consider  this  as  if  done  quite  recently,  within  a  very 
few  years  indeed ;  therefore  you  are  not  embarrassed  by  any  con- 
siderations of  that  sort  Now,  that  being  the  case,  I  tell  you  that 
if  a  man  by  an  act  —  either  by  the  erection  of  a  lime-kiln,  or 
brick-kiln,  or  copper  works,  or  a^y  works  of  that  description  — 
sends  over  his  neighbour's  land  that  which  is  noxious  and  hurtful 
to  an  extent  which  sensibly  diminishes  the  comfort  and  value  of 
the  property,  and  the  comfort  of  existence  on  the  property,  that  is 
an  actionable  injury.  That  is  what  I  tell  you  is  the  law,  gentle- 
men. But  when  you  are  coming  to  the  question  of  facts,  there  is 
no  doubt  you  must  take  into  consideration  a  variety  of  circum- 
stances. In  considering  whether  or  not  a  man's  property  has  been 
sensibly  injured  by  the  actions  of  another  person  on  his  own  land, 
of  course  you  will  consider  the  place,  the  circumstances,  and  the 
whole  nature  of  the  thing.  It  would  not  be  suflBcient  merely  to 
say  that  noxious  vapours  have  come  on  the  man's  property,  but 
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you  must  consider  to  what  degree  and  to  what  extent  they  have 
come,  and  whether  they  have  come  from  the  premises  of  the 
defendants.  Now  with  respect  to  that,  I  do  not  think  I  can  lay 
it  down  in  better  words  than  I  find  expressed  in  a  note  to  a  very 
admirable  book,  edited  by  a  gentleman,  now  dead,  who  was  an 
eminent  lawyer,  and  whose  loss  is  a  loss  to  be  deplored.  He 
says,  on  the  question  of  fact :  **  Whether  a  nuisance  has  been 
caused  by  the  defendants  at  all,  the  nature  of  the  locality,  the 
work,  and  every  other  fact  in  the  case,  must  be  taken  into  con- 
sideration ; "  and  so  Chief  Justice  Erle  said,  in  a  case  which  has 
been  handed  up  to  me :  "  The  time,  the  locality,  and  so  on,  are  all 
circumstances  to  be  taken  into  consideration  upon  the  question  of 
fact  whether  an  actionable  injury  has  been  occasioned  by  a  man 
to  his  neighbour  or  not "  Now,  gentlemen,  you  must  apply  your 
common  sense  to  the  question  on  the  one  side  and  the  other.  The 
defendants  say,  If  you  do  not  mind  you  will  stop  the  progress  of 
works  of  this  description.  I  agree  that  that  is  so,  because,  no 
doubt,  in  the  county  of  Lancaster,  above  all  other  counties,  where 
great  works  have  been  created  and  carried  on,  and  are  the  means 
of  developing  the  national  wealth,  you  must  not  stand  on  extreme 
rights  and  allow  a  person  to  say,  I  will  bring  an  action  against 
you  for  this  and  that,  and  so  on.  Business  could  not  go  on  if 
that  were  so.  Everything  must  be  looked  at  from  a  reasonable 
point  of  view ;  therefore  the  law  does  not  regard  trifling  and  small 
inconveniences,  but  only  regards  sensible  inconveniences,  injuries 
which  sensibly  diminish  the  comfort,  enjoyment,  or  value  of  the 
property  which  is  affected.  Therefore,  you  see,  there  are  two 
questions  here,  and,  no  doubt,  they  are  questions  of  some  diflB- 
culty.  At  the  same  time,  when  you  come  to  a  review  of  all  the 
facts,  it  will  be  for  you  to  say  whether  or  not  the  plaintiff  has  not 
affirmatively  satisfied  you  that,  whether  to  the  extent  suggested  by 
his  witnesses  or  not,  or  whether  to  some  lesser  extent  only,  there 
has  not  been  sent  out,  clearly  distinguishable  as  from  the  defend- 
ants' works,  noxious  vapours  which  have  affected  the  trees  and 
shrubs.  If  they  have  sensibly  affected  the  trees  and  shrubs,  and 
if  they  come  from  the  defendants'  works,  they  do  tend  to  diminish 
the  real  comfort  and  enjoyment  of  the  estate,  because  if  a  man  has 
got  a  fine  estate  and  gardens  and  plantations,  and  they  are  got  up 
with  care,  and  noxious  vapours  6ure  sent  from  neighbouring  works 
on  these  trees  and  shrubs,   so  as  to  cause  them  to  decay  and 
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crumble  up,  and  if  it  can  be  traced  to  be  the  result  of  noxious 
vapours  from  neighbouring  works,  it  is  perfectly  clear  that  it  is 
an  actionable  injury,  because  it  does  a£fect  the  enjoyment  and 
comfort  of  a  place  which  a  man  with  care,  and  the  application  of 
his  wealth,  has  created  for  his  own  enjoyment  Now,  the  defend- 
ants' case  really  consists  in  this :  that  the  district  of  Saint 
[*  69]  Helens  seems  to  be,  as  one  of  the  *  witnesses  said,  without 
a  living  tree,  and  that  the  hedges  .are  universally  blackened 
and  destroyed.  In  point  of  fact,  no  one  who  rides  about  in  this 
county,  and  the  manufacturing  parts  of  it,  and  other  counties, 
can  fail  to  observe  that  in  the  neighbourhood  of  such  laige  towns, 
where  smoky  chimneys  exist,  even  although  there  may  not  be 
alkali  or  copper  works,  the  effect  on  vegetation  and  trees  and 
shrubs  is  very  clear,  marked,  and  distinct ;  you  cannot  shut  your 
eyes  to  that  fact  It  was  said  by  a  gentleman,  who  was  called  by 
the  defendants,  to  have  been  very  much  the  character  of  the  dis- 
trict for  many  years  past  Mr.  Brett,  on  the  other  hand,  says,  "  It 
is  all  very  well  to  say  so.  No  doubt,  there  were  manufactories 
carried  on  in  this  neighbourhood ;  but  I  have  called  witnesses  to 
show  that  these  works  were  works  in  operation  before  the  plain- 
tiffs came  there;  and  that  up  to  a  period  contemporaneous  with 
the  beginning  of  the  defendants'  works,  which  was  in  1861,  when 
they  began  under  the  old  company,  being  afterwards  continued  in 
the  autumn  of  1862  by  the  new  company."  He  says,  "I  will 
show  you  that  up  to  that  time  these  trees  were  in  good  condition 
and  healthy,  notwithstanding  the  works  continued  in  operation. 
I  say  that  they  were  not  such  as  you  would  find  in  Cheshire  or  in 
some  of  the  southern  districts  of  England;  but  they  were  in  good 
condition. "  —  [And  after  further  comments  on  the  evidence,  the 
learned  Judge  proceeded]  —  But,  gentlemen,  looking  fairly  at  the 
evidence  on  both  sides,  taking  those  considerations  into  view 
which  I  have  alluded  to,  I  ask  you,  has  the  plaintiff  satisfied  you 
that  the  effect  of  the  noxious  vapours  to  a  sensible  extent  can  be 
traced  to  have  come  from  the  defendants'  works  to  his  property, 
and  so  to  have  injured  it?  Applying  the  rule  of  law  which  I 
have  laid  down,  you  will  be  good  enough  to  consider  whether  you 
think  that  has  been  made  out  to  your  satisfaction;  because  this 
is  a  case  in  which  the  burden  of  the  proof  rests  on  the  plaintiff, 
inasmuch  as  he  seeks  to  recover  from  the  defendants  damages 
which,  he  says,  have  been  occasioned  to  his  estate.     But  if  you 
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are  satisfied  of  that,  you  must  find  your  verdict  for  the  plaintiff, 
with  such  damages  as  you  think  you  can  reasonably  assign  —  you 
must  grope  your  way  in  the  best  way  you  can.  Sometimes  you 
are  told  the  noxious  vapour  is  mixed ;  sometimes  it  is  not  mixed ; 
sometimes  it  comes  from  one  works,  sometimes  from  another, 
although  probably  in  a  less  degree,  because  it  appears  that  the 
farther  it  travels  the  less  condensed  it  is,  and  the  less  likely  to 
do  mischief.  Therefore,  the  nearer  the  works  are,  if  it  comes  in 
the  direction  of  the  plaintiff's  property,  the  more  likely  the  vapour 
is  to  do  mischief,  because  it  is  more  likely  to  be  concentrated ;  but 
the  longer  it  travels  through  the  atmosphere,  the  more  it  becomes 
weakened  or  reduced  by  the  addition  of  the  water  in  the  atmos- 
phere. Consider  all  these  circumstances,  and  apply  your  own 
experience  to  the  evidence  which  has  been  given,  and  then  say, 
has  the  plaintiff  satisfied  you  that  a  real,  sensible  injury  has  been 
done  to  the  enjoyment  of  his  property,  or  the  value  of  it,  by  rea- 
son of  the  noxious  vapours  which  have  been  sent  forth  from  time 
to  time  from  the  defendants'  works.  If  that  is  made  out  to  your 
satisfaction,  you  will  find  for  the  plaintiff ;  and  if  it  is  not  made 
out  to  your  satisfaction,  you  will  find  a  verdict  for  the  defendants. 

The  jury  intimated  that  they  found  for  the  plaintiff  Damages, 
£361  188.  4|(2. 

The  learned  Judge  then  put  the  following  questions  to  them :  — 

MeiJjOR,  J.  —  Was  the  enjoyment  of  tJie  plaintiff's  property 
sensibly  diminished?  —  The  Foreman:  We  think  so. 

Mblloe,  J.  — Do  you  consider  the  business  there  carried  on  to 
be  an  ordinary  business  for  smelting  copper? —  The  Foreman :  We 
consider  it  an  ordinary  business,  and  conducted  in  a  proper  man- 
ner—  in  as  good  a  manner  as  possible. 

Mellor,  J.  —  And  do  you  consider,  supposing  that  made  any 
difference,  that  it  was  carried  on  in  a  proper  place  ?  —  The  Fore- 
man :  Well,  no,  we  do  not 

In  November,  1863,  the  defendants  moved  for  a  rule  calling 
upon  the  plaintiff  to  show  cause  why  the  verdict  should  not  be 
set  aside  and  a  new  trial  granted  on  the  following  grounds:  1. 
That  the  learned  Judge  misdirected  the  jury  in  directing  them 
that  an  actionable  injury  was  one  producing  sensible  discom- 
fort, without,  at  the  same  time,  directing  them  as  to  the 
♦evidence  respecting  the  purchase  of  the  property  by  the  [*70] 
plaintiff,  the  existence  of  the  works  at  the  time  of  the  pur- 


150  TOET. 

Ho.  7.  —  8t  HfllNU  iBMlting  Co.  ▼.  Tipping,  85  L.  J.  Q.  B.  70. 

chase,  the  character  of  the  locality,  the  requirements  of  the  public 
as  to  a  necessary  and  ordinary  trade  conducted  in  a  suitable  man- 
ner, and  other  surrounding  circumstances.  2.  That  the  learned 
Judge  should  have  directed  the  jury  as  to  the  character  of  the 
locality.  3.  That  having  reference  to  the  character  of  the  local- 
ity and  the  trade,  the  learned  Judge  should  have  directed  the 
jury,  as  matter  of  law,  that  the  same  was  carried  on  in  a  proper 
place.  4  That  there  was  no  sufficient  evidence  to  support  the 
finding  of  the  jury  that  the  damage  was  done  exclusively  by  the 
works  of  the  defendants.  5.  That  the  learned  Judge  should  have 
directed  the  jury  to  take  into  consideration  the  improved  nature  of 
the  property  by  reason  of  the  works  complained  of.  6.  That  the 
learned  Judge  should  have  directed  the  jury  that  the  works  having 
been  established  at  the  time  the  plaintiff  purchased  the  property, 
an  action  for  nuisance  was  not  maintainable,  if  the  works  were 
carried  on  in  a  proper  manner  and  without  wilful  negligence. 

The  Court  of  Queen's  Bench  gave  judgment,  refusing  to  grant 
the  rule ;  the  following  judgment  being  delivered  by  — 

CoGKBUKN,  Ch.  J.  —  In  my  opinion  there  should  be  no  rule. 
The  direction  of  my  Brother  Mellor  to  the  jury  cannot  be  found 
fault  with,  in  my  opinion,  when  looked  at  by  the  light  of  the 
decision  of  the  majority  of  the  Court  of  Exchequer  Chamber  in 
the  case  of  Bamford  v.  Tumley,  3  B.  &  S.  62,  66,  31  L.  J.  Q.  B. 
286,  that  decision  overruling  the  decision  of  the  Common  Pleas, 
and  establishing  that  it  is  not  right  to  put  to  the  jury,  where  a 
case  of  nuisance  has  been  made  out,  whether  the  place  is  a  proper 
and  convenient  one  for  the  carrying  on  a  work  of  that  nature,  or 
whether  the  carrying  on  of  such  work  or  manufacture  was  a  rea- 
sonable use  by  the  defendant  of  his  own  property.  If  that  ques- 
tion be  excluded  with  reference  to  the  circumstances  relating  to 
the  relative  positions  of  the  plaintiff  and  defendants  as  private 
individuals,  it  seems  to  me  utterly  inconsistent  with  sound  rea- 
soning to  say  that  such  a  question  or  questions  can  be  considered 
with  reference  to  the  interests  of  the  public.  I  own  that  it  is 
quite  new  to  me  to  learn  that,  without  compensation  on  the  part 
of  the  public,  a  private  individual  is  precluded  from  complaining 
and  obtaining  redress  for  a  private  injury  on  the  score  of  the  bene- 
fits which  may  accrue  to  the  public  from  the  injury  he  thus  sus- 
tains.    I  do  own  that  it  seems  to  me  to  be  getting  out  of  the 
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decision  of  the  Court  of  Exchequer  Chamber  and  the  law  as  estab- 
lished by  that  decision.  Upon  that  decision  I  desire  at  present  to 
pronounce  no  opinion.  I  am  bound  by  it,  and  must  act  upon  it ; 
but  I  cannot  help  taking  this  opportunity  of  saying  that,  if  where 

A.  sustains  a  nuisance  by  the  act  of  B. ,  you  are  precluded  from 
submitting  to  the  jury  the  consideration  of  the  grounds  on  which 

B.  might  allege  this  was  a  reasonable  use  and  a  proper  and  con- 
venient place  on  his  property  for  the  purpose  of  the  manufactory 
complained  of,  but  that  you  can  take  that  matter,  and  all  the 
surrounding  circumstances  into  consideration,  if  you  add  to  the 
case  of  B.  that  of  C,  D.,  R,  and  F.,  and  saying  that,  taking 
the  interests  of  all  those  parties  combined,  B.  has  an  answer  to 
the  action  of  A.  in  respect  of  the  nuisance  A.  sustains  at  his 
hands,  that  seems  to  me  to  be  altogether  an  untenable  doctrine 
and  an  illogical  mode  of  establishing  it ;  and  I  take  this  oppor- 
tunity of  dissenting  altogether,  so  far  as  I  am  concerned,  from  the 
doctrine  as  laid  down.  For  the  present  purpose  it  is  only  neces- 
sary for  me  to  say  that,  according  to  the  decision  of  Bamford  v. 
Tumley,  the  summing  up  of  my  learned  Brother  was  perfectly 
right,  with,  perhaps,  this  observation,  —  that,  if  anything,  it 
would  have  been  the  other  side  that  would  have  had  reason  to 
complain.  However,  there  can  be  no  doubt  that  the  question  is 
one  of  very  great  importance,  and  if  the  defendants  feel  disposed, 
considering  the  position  of  these  parties,  and  the  interests  in- 
volved, to  take  it  to  the  highest  tribunal,  we  ought  to  assist  them 
in  so  doing ;  and  therefore,  although  we  grant  no  rule,  and  we  are 
bound  by  that  decision,  yet  we  shall  willingly  give  leave  to  take 
the  case  up  to  the  Court  above. 

Against  this  judgment  the  defendants  appealed  to  the  Court  of 
Exchequer  Chamber,  when  the  following  points  were  stated 
*  for  argument  on  behalf  of  the  plaintiflf  and  defendants  [*  71] 
respectively. 

The  defendants'  points  —  1.  That  sensible  discomfort  from  the 
carrying  on  of  a  necessary  trade  in  a  reasonable  manner  and  in  a 
suitable  locality  is  not  an  actionable  injury.  2.  That  the  learned 
Judge  misdirected  the  jury  as  to  what  constituted  an  actionable 
injury.  3.  That  the  learned  Judge  ought  to  have  directed  the 
jury  as  to  the  character  of  the  locality,  the  circumstances  of  the 
purchase,  and  the  improved  value  of  the  property,  by  reason  of 


152  TOBT, 

Vo.  7.  —St.  HdMii  iBMlting  Go.  ▼.  nppinff,  36  L.  J.  Q.  B.  71. 

the  works,  as  material  for  their  consideration ;  as  to  whether  the 
injury  was  or  was  not  actionable,  and  as  to  the  amount  of  the 
damages.  4  That  the  suitableness  of  the  locality  is  matter  of 
law,  as  to  which  the  learned  Judge  should  have  directed  the  jury. 
5.  That  the  learned  Judge  should  have  directed  the  jury  that 
there  was  no  sufiicient  evidence  of  the  damage  being  due  to  the 
works  of  the  defendants  exclusively ;  or  upon  which  the  damage 
due  to  the  works  of  the  defendants  could  be  ascertained.  6.  That 
the  plaintiff  was  not  entitled  to.  sustain  the  action,  or  to  recover 
substantial  damages  for  the  necessary  consequence  of  a  trade  estab- 
lished and  carried  on,  with  his  knowledge,  before  and  at  the  time 
of  the  acquiring  the  property  alleged  to  be  depreciated  in  valua 

The  plaintiff's  points  —  That  the  finding  of  the  jury  is  conclu- 
sive in  his  favour ;  and  that  no  person  has  a  right,  to  the  damage 
of  his  neighbour,  to  carry  on  in  an  improper  place  any  noxious 
trade,  however  conducted  that  trade  may  be.  And,  moreover,  that 
no  person  is  allowed  by  law  to  inflict  damage  on  his  neighbour  or 
his  estate  in  the  absence  of  prescription,  grant,  or  right  so  to  do. 

The  Court  of  Exchequer  Chamber  confirmed  the  judgment  of  the 
Court  of  Queen's  Bench ;  the  judgments  being  as  follows :  — 

Ekle,  Ch.  J.  —  We  think  that  the  judgment  ought  to  be 
affirmed,  and  that  there  is  no  misdirection. 

Pollock,  C.  B.  —  I  have  only  to  reiterate  what  has  fallen  from 
me  in  the  course  of  the  aigument  —  my  opinion  has  not  been 
always  that  which  it  is  now.  I  am  compelled  to  say  that  which 
I  now  pronounce  to  be  the  law,  not  entertaining  that  opinion.  I 
think  that,  acting  upon  what  has  been  decided  in  this  Court,  my 
Brother  Mellor's  direction  is  not  open  to  a  bill  of  exceptions,  and 
is  not  open  to  question  in  this  Court 

Hence  the  present  appeal. 

The  following  learned  Judges  were  present  during  the  hearing 
of  the  appeal,  viz.,  Blackburn,  J.,  Sheb,  J.,  Willes,  J.,  Keat- 
ing, J. ,  Martin,  B.  ,  and  Pigott,  B. 

The  Attorney-General  and  Webster,  for  the  appellants,  pursued 
the  same  line  of  argument  as  that  defined  in  the  points  for  argu- 
ment in  the  Courts  of  Exchequer  Chamber,  and  referred  to  Hole  v. 
Barlow,  27  L  J.  C.  P.  207;  Bamford  v.  Tumley,  3  B.  &  S.  62, 
66,  31  L.  J.  Q.  B.  286;  Cavey  v.  LidbetUr,  13  C.  B.  (N.  S.)  470. 
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32  L  J.  C.  P.  104;  The  Wansiead  Local  Board  of  Health  w.  HiU, 
13  C.  B.  (K  S.)  479,  32  L.  J.  M.  0.  135;  The  StoekpoH  Water- 
works  Company  v.  Potter ^  31  L.  J.  Ex.  9 ;  and  Coin,  Dig. ,  tit 
*  Action  upon  the  Case  for  a  Nuisance  *  (C). 

Mellish,  Milward,  and  Brett,  for  the  respondent,  were  not  called 
upon. 

The  Lord  Chancellor.  —  My  Lords,  as  your  Lordships,  as  well 
as  myself,  have  listened  carefully  to  the  argument  on  the  part  of 
the  appellants,  and  are  perfectly  satisfied  with  the  decision  of  the 
Court  below,  and  you  are  of  opinion  that,  subject  to  what  we  may 
hear  from  the  learned  Judges,  the  direction  is  right,  I  would  sub- 
mit to  your  Lordships  that  these  questions  should  be  put  to  the 
learned  Judges ;  but  at  the  same  time  the  learned  Judges  will  be 
good  enough  to  understand  that  if  they  desire  further  argument  of 
the  case,  the  respondent's  counsel  must  be  heard.  Unless  the 
learned  Judges  express  their  desire  for  further  argument,  your 
Lordships  will,  I  think,  concur  with  me  that  the  questions  ought 
to  be  as  follows:  — 

Whether  the  directions  given  by  the  learned  Judge  at  Kisi 
Prius  to  the  jury  were  correct,  or  whether  a  new  trial  ought  to 
be  granted  in  this  case. 

The  learned  Judges  will  intimate  to  your  Lordships  whether 
they  desire  to  hear  further  argument  on  the  part  of  the 
♦respondent's  counsel,   or  whether  they  are  prepared  to  [*72] 
answer  the  questions  put  to  them  by  your  Lordships. 

The  learned  Judges  having  intimated  that  they  did  not  desire 
any  further  argument  of  the  case,  the  Lord  Chancellor  put  the 
questions  as  suggested. 

Martin,  B.  — My  Lords,  in  answer  to  the  questions  proposed 
by  your  Lordships  to  the  Judges,  I  have  to  state  their  unanimous 
opinion  that  the  directions  given  by  the  learned  Judge  to  the  jury 
are  correct,  and  that  a  new  trial  ought  not  to  be  granted.  As  far 
as  the  experience  of  all  of  us  goes,  the  directions  are  such  as  we 
have  given  in  these  cases  for  the  last  twenty  years. 

The  Lord  Chancellor.  —  My  Lords,  I  think  your  Lordships 
will  be  satisfied  with  the  answer  we  have  received  from  the 
learned  Judges  to  the  question  put  by  the  House. 
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In  matters  of  this  description  it  appears  to  me  that  it  is  a  very 
desirable  thing  to  mark  the  difference  between  an  action  brought 
for  a  nuisance  upon  the  ground  that  the  alleged  nuisance  produces 
material  injury  to  the  property,  and  an  action  brought  for  a  nui- 
sance on  the  ground  that  the  thing  alleged  to  be  a  nuisance  is  pro- 
ductive of  sensible  personal  discomfort 

With  regard  to  the  latter,  namely,  the  personal  inconvenience 
and  interference  with  one's  enjoyment,  one's  quiet,  one's  personal 
freedom,  anything  that  discomposes  or  injuriously  affects  the 
senses  or  the  nerves,  whether  that  may  or  may  not  be  denomi- 
nated a  nuisance,  must,  undoubtedly,  depend  greatly  on  the  cir- 
cumstance where  the  thing  complained  of  actually  occurs.  If  a 
man  lives  in  a  town,  of  necessity  he  should  subject  himself  to  the 
consequences  of  those  operations  of  trade  which  may  be  carried  on 
in  his  immediate  locality,  which  are  actually  necessary  for  trade 
and  commerce;  also  for  the  enjoyment  of  property,  and  for  the 
benefit  of  the  inhabitants  of  the  town  and  of  the  public  at  large. 
If  a  man  lives  in  a  street  where  there  are  numerous  shops,  and  a 
shop  is  opened  next  door  to  him  which  is  carried  on  in  a  fair  and 
reasonable  way,  he  has  no  ground  for  complaint  because  to  himself 
individually  there  may  arise  much  discomfort  from  the  trade  car- 
ried on  in  that  shop ;  but  when  an  occupation  is  carried  on  by  one 
person  in  the  neighbourhood  of  another,  and  the  result  of  that 
trade  or  occupation  or  business  is  a  material  injury,  then,  unques- 
tionably, arises  a  very  different  consideration,  and  I  think  that  in 
a  case  of  that  description  the  submission  which  is  required  from 
persons  living  in  society  to  that  amount  of  discomfort  which  may 
be  necessary  for  the  legitimate  and  free  exercise  of  the  trade  of 
their  neighbours  would  not  apply  to  circumstances  the  immediate 
result  of  which  is  sensible  injury  to  the  value  of  the  property. 

Now,  in  the  present  case,  it  appears  that  the  plaintiff  purchased 
a  very  valuable  estate,  which  lies  within  a  mile  and  a  half  from 
large  smelting-works.  What-  the  occupation  of  these  copper-^ 
smelting  premises  were  anterior  to  the  year  1860  does  not  clearly 
appear.  The  plaintiff  became  the  proprietor  of  an  estate  of  great 
value  in  the  month  of  June,  1860.  In  the  month  of  September, 
1860,  very  extensive  smelting  operations  began  on  the  property  of 
the  present  appellants,  the  works  at  Saint  Helens.  Of  the  effect 
of  the  vapours  exhaling  from  these  works  upon  the  plaintiff's 
property,  and  the  injury  done  to  the  trees  and  shrubs,  there  is 
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abundance  of  evidence.  The  action  has  been  brought  for  that. 
The  jury  have  found  the  existence  of  the  injury,  and  the  only 
ground  upon  which  your  Lordships  are  asked  to  set  aside  that 
verdict  and  to  direct  a  new  trial  is  this  —  that  the  whole  neigh- 
bourhood where  these  copper-smelting  works  were  carried  on  is  a 
neighbourhood  more  or  less  devoted  to  manufacturing  purposes, 
and  therefore  it  is  said  that,  inasmuch  as  this  copper-smelting  is 
carried  on  in  what  the  appellants  contend  is  a  fit  place,  it  may  be 
carried  on  with  impunity,  although  the  result  may  be  the  utter 
destruction,  or  the  very  considerable  diminution,  of  the  value  of 
the  plaintiff's  property.  I  apprehend  that  that  is  not  the  mean- 
ing of  the  word  "  suitable, "  or  the  meaning  of  the  word  **  conven- 
ient," within  the  law  as  laid  down  on  the  subject  The  word 
"  suitable  "  unquestionably  cannot  carry  with  it  this  consequence, 
that  a  trade  may  be  carried  on  in  a  particular  locality,  the  conse- 
quence of  which  trade  may  be  injury  and  destruction  to  the  neigh- 
bouring property.  Of  course,  I  except  the  cases  where 
*  any  prescriptive  right  has  been  acquired  by  a  lengthened-  [*  73] 
user  of  the  place. 

On  these  grounds,  therefore,  shortly,  without  dilating  further 
upon  them,  —  they  are  suflSciently  unfolded  by  the  judgment  of 
the  learned  Judges  in  the  Court  below,  —  I  advise  your  Lord- 
ships to  affirm  the  decision  of  the  Court  below,  and  to  refuse 
this  appeal,  and  refuse  it  with  costs. 

Lord  Cranworth.  — My  Lords,  I  entirely  agree  with  my  noble 
and  learned  friend,  and  also  in  the  opinion  expressed  by  the 
Judges,  that  this  has  been  considered  to  be  the  proper  mode  of 
directing  a  jury,  as  Mr.  Baron  Martin  said,  for  at  least  twenty 
years.  I  believe  I  should  have  carried  it  back  rather  further.  I 
have  always  understood  that  the  proper  question  was  —  and  I  can- 
not do  better  than  adopt  the  language  of  Mr.  Justice  Mellor  — 
**  It  must  be  plain  that  persons  using  a  lime-kiln,  or  other  works 
which  emit  noxious  vapours,  may  not  do  an  actionable  injury  to 
another,  and  that  that  place  where  it  is  carried  on  so  that  it  does 
occasion  an  actionable  injury  to  another  is  not,  in  the  meaning  of 
the  law,  a  convenient  place. "  —  I  always  understood  that  to  be  so ; 
but,  in  truth,  as  was  observed  in  one  of  the  cases  by  the  learned 
Judges,  it  is  extremely  difficult  to  lay  down  any  actual  definition 
of  what  constitutes  an  injury,  because,  in  truth,  it  is  always  a 


156  TOBT. 

Ho.  7.  — 8t.  Halm  Bmelting  (So.  ▼.  nppiiig,  85  L.  J.  Q.  B.  78. 

question  of  compooBd  facts  which  must  be  looked  to,  to  see 
whether  or  not  the  mode  of  carrying  it  on  did  or  did  not  occasion 
so  serious  an  injury  as  to  interfere  with  the  comforts  of  life  and 
enjoyment  of  property. 

I  perfectly  well  remember,  when  I  had  the  honour  of  being  one 
of  the  Barons  of  the  Court  of  Exchequer,  trying  a  case  in  the 
county  of  Durham,  when  there  was  an  action  for  smoke  in  the 
town  of  Shields.  It  was  proved  incontestably  that  smoke  did 
come,  and  in  some  degree  interfered  with  a  certain  person ;  but  I 
said  you  must  look  at  it  now  with  a  view  to  the  question,  not 
whether  abstractedly  that  quantity  of  smoke  was  a  nuisance,  but 
whether  it  was  a  nuisance  to  the  person  living  in  the  town  of 
Shields,  because,  if  it  only  added,  and  in  an  infinitesimal  degree, 
to  the  quantity  of  smoke,  I  thought  that  the  state  of  the  town 
rendered  it  altogether  impossible  to  call  that  a  nuisance.  There 
is  nothing  of  that  sort  in  the  present  case.  It  seems  to  me  that 
the  distinction  in  matter  of  fact  was  most  correctly  pointed  out  by 
Mr.  Justice  Mellob,  and  I  do  not  think  he  could  possibly  have 
stated  the  law  either  abstractedly  or  with  reference  to  the  facts, 
better  than  he  has  done  in  this  casa 

Lord  Wensleydalk  —  My  Lords,  I  entirely  agree  in  opinion 
with  both  my  noble  and  learned  friends  in  this  case.  In  these 
few  sentences  I  think  everything  is  included :  "  The  defendants 
say.  If  you  do  not  mind,  you  will  stop  the  progress  of  works  of 
this  description.  I  agree  that  that  is  so,  because,  no  doubt,  in 
the  county  of  Lancaster,  above  all  other  counties,  where  great 
works  have  been  created  and  carried  on,  and  are  the  means  of 
developing  the  national  wealth,  you  must  not  stand  on  extreme 
rights  and  allow  a  person  to  say,  I  will  bring  an  action  against 
you  for  this  and  that,  and  so  on.  Business  could  not  go  on  if  that 
were  so.  Everything  must  be  looked  at  from  a  reasonable  point  of 
view ;  therefore  the  law  does  not  regard  trifling  and  small  incon- 
veniences, but  only  regards  sensible  inconveniences  —  injuries 
which  sensibly  diminish  the  comfort,  enjoyment,  or  value  of  the 
property  which  is  affected.'  I  do  not  think  that  the  question 
could  have  been  more  correctly  laid  down  by  any  one  to  the  jury, 
and  I  entirely  concur  in  the  propriety  of  dismissing  this  appeal. 

Appeal  dismissed  wUh  costs. 
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ENGLISH  NOTES. 

The  observations  made  in  the  judgment  of  the  Court  of  Appeal  in 
Sturges  v.  Bridgvuin  (1879),  11  Ch.  D.  862,  48  L.  J.  Ch.  785,  41 
L.  T.  219,  28  W.  R.  200,  are  instructive  in  connection  with  the  prin- 
ciple under  consideration.  The  case  itself  in  Sturgea  v.  Bridgman  was 
that  of  a  physician  who  erected  a  consulting  room  in  his  garden  and 
complained  of  a  nuisance  arising  from  a  pestle  and  mortar  worked  by 
the  defendant,  a  neighbouring  confectioner.  The  defendant  had  worked 
the  pestle  and  mortar  for  more  than  twenty  years  without  anybody  being 
annoyed  by  it.  But  the  Court  of  Appeal  held  that  this  user  could  not 
support  an  easement,  and  that  the  physician  was  entitled  to  an  injunc- 
tion. They  observe  that  until  the  noise  became  an  actionable  nuisance, 
which  it  did  not  at  any  time  until  the  consulting  room  was  built,  the 
basis  of  the  presumption  of  the  consent,  viz.,  the  power  of  prevention, 
physically  or  by  action,  was  never  present.  (11  Ch.  D.  866.)  "It  is 
said,''  the  judgment  continues,  ^^  that  if  this  principle  is  applied  in 
cases  like  the  present,  and  were  carried  out  to  its  logical  consequences, 
it  would  result  in  the  most  serious  practical  inconveniences,  for  a  man 
might  go  —  say  into  the  midst  of  the  tanneries  of  Bermondsey,  or  into 
any  other  locality  devoted  to  a  particular  trade  or  manufacture  of  a 
noisy  or  unsavoury  character,  and,  by  building  a  private  residence  upon 
a  vacant  piece  of  land,  put  a  stop  to  such  trade  or  manufacture  alto- 
gether. The  case  also  is  put  of  a  blacksmith's  forge  built  away  from 
all  habitations,  but  to  which,  in  course  of  time,  habitations  approach. 
We  do  not  think  that  either  of  these  hypothetical  cases  presents  any 
real  difficulty.  As  regards  the  first,  it  may  be  answered  that  whether 
anything  is  a  nuisance  or  not  is  a  question  to  be  determined,  not 
merely  by  an  abstract  consideration  of  the  thing  itself,  but  in  reference 
to  its  circumstances ;  what  would  be  a  nuisance  in  Belgrave  Square 
would  not  necessarily  be  so  in  Bermondsey ;  and  where  a  locality  is 
devoted  to  a  particular  trade  or  manu^ture  carried  on  by  the  traders 
or  manufacturers  in  a  particular  and  established  manner  not  constitut- 
ing a  public  nuisance.  Judges  and  juries  would  be  justified  in  finding, 
and  may  be  trusted  to  find,  that  the  trade  or  manufacture  so  carried  on 
in  that  locality  is  not  a  private  or  actionable  wrong.  As  regards  the 
blacksmith's  forge,  that  is  really  an  idem  per  idem  case  with  the 
present.  It  would  be  on  the  one  hand  in  a  very  high  degree  unreason- 
able and  undesirable  that  there  should  be  a  right  of  action  for  acts 
which  are  not,  in  the  present  condition  of  the  adjoining  land,  and 
possibly  never  will  be,  any  annoyance  or  inconvenience  to  either  its 
owner  or  occupier;  and  it  would  be  on  the  other  hand,  in  an  equal 
degree,  unjust,  and,  from  a  public  point  of  view,  inexpedient  that  the 
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use  and  value  of  the  adjoining  land  should,  for  all  time  and  under  all 
circumstances,  be  restricted  and  diminish^  by  reason  of  the  continu- 
ance of  acts  incapable  of  physical  interruption,  and  which  the  law  gives 
no  power  to  prevent.  The  smith  in  the  case  supposed  might  protect 
himself  by  taking  a  sufBcient  curtilage  to  ensure  what  he  does  from 
being  at  any  time  an  annoyance  to  his  neighbour,  but  the  neighbour 
himself  would  be  powerless  in  the  matter.  Individual  cases  of  hardship 
may  occur  in  the  strict  carrying  out  of  the  principle  upon  which  we 
found  our  judgment,  but  the  negation  of  the  principle  would  lead  even 
more  to  individual  hardship,  and  would  at  the  same  time  produce  a 
prejudicial  effect  upon  the  development  of  land  for  residential  purposes. 
The  Master  op  the  Bolls  in  the  Court  below  took  substantially  the 
same  view  of  the  matter  as  ourselves,  and  granted  the  relief  which  the 
plaintiff  prayed  for,  and  we  are  of  opinion  that  his  order  is  right  and 
should  be  i^med,  and  that  this  appeal  should  be  dismissed  with 
costs." 

The  observations  of  Lord  Halsbuby,  L.  C,  in  a  Scotch  Appeal, 
Fleming  v.  Hislop  (1886),  11  App,  Cas.  686,  697,  13  Rettie  H.  L.  43, 
49>  are  pertinent  to  the  rule  under  consideration.  That  was  a  case  of 
nuisance  by  burning  mineral  refuse  in  a  locality  (Eelvinside),  which  had 
Xm^ix  long  left  destitute  of  the  amenities  suggested  by  the  words  '^  Kelvin 
Grove,"  but  into  which  the  fashionable  quarter  of  Glasgow  had  lately 
Htn^ed.  The  case  in  the  House  of  Lords  turned  on  a  technical  question 
a«  to  the  competency  of  the  appeal;  but  Lord  Halsbuby  takes  occasion 
to  make  an  observation  with  reference  to  a  phrase  occurring  in  the  judg- 
m«»ut  of  the  Lord  Justice  Glsbk  (referring  to  an  argument  which  he  had 
Uiod  about  a  »* mineral  district*')  :  "If,"  he  says,  "the  Lord  Justice 
ruMKK  intmns  to  convey  that  there  was  anything  in  the  law  which  dimin- 
inhwl  tho  right  of  a  man  to  complain  of  a  nuisance  because  the  nuisance 
«>xiMt(nl  bofort>  be  went  to  it,  I  venture  to  think  that  neither  in  the  law 
of  K«kI»»uI  nor  in  that  of  Scotland  is  there  any  foundation  for  any  such 
ooutoutiou.  It  i*  oloar  that  whether  the  man  went  to  the  nuisance  or 
th^  uui)«auo««  camo  to  the  man,  the  rights  are  the  same,  and  I  think  that 
thi»  Ittw  o(  Khk'»^"*1  '^*^  ^^^  settled,  certainly  for  more  than  two  hun- 
iU^nl  v*»ttn»i  hy  a  judj;n\eut  Lord  Chief  Justice  BLide  (Janes  v.  Powellj 
V\s\\\m\  M^  ACW;  llutton,  136;  Gale  on  Easements,  6th  ed.  p.  603), 
wUh  iv^*H»ntH»  to  a  tau-yani,  where  the  learned  Judge  pointed  out  that 
tHUuluif  >vtt«  a  lawful  trade,  for  everybody  wore  shoes,  and  it  was  for 
\\\\\  |»ubUo  a^lvautagt*  that  shoes  should  be  made,  but  he  said  that  it 
\\\\\n\  U«t  \\\  a  ooUYonlont  place.  Unfortunately  the  term  'convenient' 
\\wy\\  WM  u»U\nuloriitiMHl  in  much  later  times  to  refer  to  convenience 
\s\\W\\  It  wrt*  v<^«\Y  diftloult  to  distribute,  because,  as  my  noble  and 
\\^\s\\\\^\\  UW\\y\  •rtiii  tht»  la»t  time  your  Lordships  met,  the  question  was, 
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conveBient  to  whom?  But  as  used  by  the  Lord  Chief  Justice  it  had 
a  veiy  iBtelligible  meaning  —  it  meant  so  convenient  in  the  use  that  it 
should  not  be  a  nuisance  to  anybody  ;  and  in  that  sense  of  course  the 
decision  was  right.  My  Lords,  it  seems  to  me  to  be  established  clearly 
and  beyond  all  doubt  by  a  current  of  authorities,  and  to  have  been 
expressed  with  a  degree  of  precision  and  logic  in  the  judgment  in 
Bamford  v.  Tumley  (3  B.  <fe  S.  at  p.  82,  31  L.  J.  Q.  B.  at  p.  293),  by 
my  noble  and  learned  friend  on  my  right  (Lord  Beam  well),  that  what 
makes  life  less  comfortable  and  causes  sensible  discomfort  and  annoy- 
ance is  a  proper  subject  of  injunction ;  and  it  appears  to  me  that,  look- 
ing at  the  facts  of  this  case  (if  we  had  to  look  at  fact,  which  we  have 
not),  they  are  amply  sufficient  to  establish  such  a  state  of  things.'' 

AMEttlCAN  NOTES. 

Cases  of  nuisance  are  distinguished  from  ordinary  torts  caused  by  negli- 
gence, as  stated  9upr(i  in  the  American  note,  p.  84.  They  are  also  distin- 
guished from  trespasses,  the  best  definition  of  a  nuisance  being,  perhaps, 
that  given  judicially,  "that  anything  constructed  on  a  person ^s  premises 
which,  of  itself,  or  by  its  intended  use,  directly  injures  a  neighbor  in  the 
proper  use  and  enjoyment  of  his  property,  is  a  nuisance."  Grady  v.  WoU- 
ner,  46  Alabama,  381 ;  see  also  Cooley  on  Torts  (2d  ed.))  ch.  19 ;  Webb's 
Pollock  on  Torts  (ed.  1894),  ch.  10;  Bigelow's  Leading  Cases  on  Torts, 
p.  462,  note.  In  a  well-considered  case  in  California,  the  Court  said:  '^  A 
person  may  not  use  his  own  property,  even  in  and  about  a  business  in  itself 
lawful,  if  it  is  used  in  such  a  manner  as  to  seiiously  interfere  with  another  in 
the  enjoyment  of  his  right  in  the  use  of  his  property.  ...  If  a  business  be 
necessary  or  useful,  it  is  always  presumable  that  there  is  a  proper  place  and  a 
proper  manner  of  carrying  it  on.  It  can  hardly  be  said  that  that  is  a  lawful 
business,  which  cannot  be  carried  on  without  detriment  to  surrounding  people. 
Some  classes  of  business  constitute  a  nuisance  ;)er  se;  others  may  or  may  not 
create  a  nuisance,  according  as  they  shall  be  carried  on.  The  keeping  of  a 
hotel  or  restaurant  is  a  lawful  and  very  necessary  business,  —  equally  so  with 
running  street  cars ;  yet  it  could  not  be  held  that  a  person  carrying  on  such 
business,  or  any  other  requiring  a  large  consumption  of  fuel,  could  erect  his 
chimney  to  a  height  that  would  discharge  the  smoke  and  soot  into  his  neigh- 
bor's window.  It  is  true,  as  urged  by  appellant,  that  persons  preferring  to 
live  in  the  city,  rather  than  in  the  country,  must  accept  many  inconveniences 
—  probably  all  that  naturally  and  necessarily  flow  from  the  concentration  of 
populations;  but  that  doctrine  should  not  be  carried  too  far.  The  law  looks 
to  a  medium  course  to  be  pursued  by  each  for  the  mutual  benefit  of  all." 
tuebner  v.  California  Street  R,  Co.,  66  California,  171,  173. 

The  existence  of  the  matters  alleged  as  constituting  the  nuisance  is  a  ques- 
tion of  fact ;  and  when  the  injury  is  to  one's  habitation,  or  rented  realty,  from 
offensive  trades  or  smells,  or  noise,  the  measure  of  damages  is  the  impairment 
to  the  healthful  and  comfortable  use  thereof,  and  not  the  general  depreciation 
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€f  the  pfcmiaes.  N.  K.  Fairbank  Co. 
l^  minM^  9t2:  Prfitiwwi  t.  Pdrcc,  66  minds  Appeals,  389 ; 
dba  CmC  C^  t.  WEmm,  67  id.  413;  MatUdenem  fr  HegeierZme  Co. 
/otvlTS  kL6»:  ITiitflryT.  iri[i*n;7Sid.  417;  16  American  &  English 
•£  Lav,  PP^  SE^>  ii^  Lirezj  ftiblee,  lime-kilnfly  brick-kilns, 
taUam  fn^jiki,  iHiirfting  works,  tanneries,  noisy 
olibcr  fstshtiHhincuts  nsefol  and  neces- 
and  injory  to  neighboring  pro- 
be aaBtaaMd  m  aaamt  pfaeea  aad  not  in  oUien,  although  their 
tbesMe.  Tbe  test  ol  the  lawfulness  of  such 
hiemtm  «£  asew  as  a  rjaf sImiii  of  fact  nnder  all  the  drcum- 
';§  tiighboffa  and  thor  rigjhts;  and  like  considerations 
appfr  to  ;b»  poilasasA  of  wslsa  and  the  obstraetaoo  of  highways.  See  cases 
abim:  Lnii  t.  #>«hG»  .Stnir  Bridt  Col.  6S  New  Hampehire,  185;  Cleveland^ 
cUnyv.  CiM»«OL  #>  &  £m»  JL  C«.  t.  Ilm^,  23  Indiana  Appeals,  573 ; 
Ci5maci  t.  HmOm^  C2  Xcv  York  Supplement,  166  ;  Harmon  t.  Ckicagoy  110 
r^fn^tw.  Ml:  5L  Lmm t.  Htkaektwf  Puetim^  jr  Pronsian  Co.^  141  Missouri, 
$73:  Wmka^T^J^ammm^  140  Imfiau,  aOl;  ^rwoMm  t.  OaUand,  30  Oregon, 
47$;  &nrtf«  t.  Cmtumti-s  let  €•.  (Tenn.),  58  Southwestern  Rep.  316  ;  Bohan 
T.  Fui!U  J^  Om  L^k  CsL  (N.  T-X  9  Lawyers'  Reports  Annotated,  711, 
and  »>4SL 

WksK  Iks  aoiaanc*  is  onhr  tcmpomy  in  dianeter,  but  likely  to  recur  f  re- 
^Mttlly.  a»  in  th»  cast  of  a  total  or  partial  destroetion  of  crops,  damages  are 
ainiiifwil  ealy  lor  past  iajuies^  and  soeeessiTe  fatore  actions  lie  for  future  in- 
jttrk^  aa  tkey  occur;  b«l  wben  the  iajniy  is  permanent,  whether  the  nuisance 
fe$  c«dMNd  lo  be  abated  or  aoi»  the  daaages  are  assessed  in  a  single  suit  for 
ssKk  fiinannirnt  iajary*  I>kcfcMi  t«  Ckkmgo^  Rock  Island,  fr  Pacific  R.  Co.,  71 
Mb^osffv  273:  Sti^^iZr  T.  e.  B.  fr  Q-  ^-  Co^  ^  Iowa,  341;  HamOton  r. 
IHniHwi:  Wiattr^^PiMNT  Csk,  81  Mkhigan,  21 ;  Bore  t.  Hojman,  79  Pennsylvania 
^^c^  71 :  Ci^rvutti<  0»rtJtMiru  Ode^^  ir  St.  Lomu  R.  Co.  ▼.  Pauison^  67 
llUnob  ApfieaK  351:  Biailtf  t.  Hnmiz,  71  id.  189;  FawU  t.  New  Haven  g- 
:\>«liM^6M  IV.  107  Massacbttsetta.  352.  and  112  id.  834 ;  Bradford  v.  Cressey, 
45  Maiih\  $ :  a.^t^oMwi  Ov«f  S*>^tkem  iS.  Co.  t.  Skakan,  116  Alabama,  302 ; 
s<u<^iwi»>a  ^  iy^**^  r«iiMif  Ok  t.  B^wrtimn.  51  Georgia,  37& 

I'b^  ue^  v>f  9fe#^  relief  from  tbe  dangers  and  discomfort  created  by  nuis- 
^mc^  <9km»  lb«  nrndr  ^kerefor  to  be  often  sought  by  injunction  in  equity ; 
aiul  fck^f«  tb#  ^l^mMils  neoessaiy  to  wtabliah  ground  for  relief  are  usually  tbe 
mm^  ^  lboa»  r«qairsd  to  maintain  an  action  at  law,  with  the  addition  that  a 
<\yi^tanU3r  ivc^rriaf  grieraiioi^*  or  real  danger  of  a  serious  and  irreparable  in- 
Jiirv  ibal  eaMnc4  N»  ful^  compensated  for  by  money  damages,  must  be  shown. 
S#^  t  ^^^x  K^^  JuTx  8k  9^  ««  ^. :  3  Fbmeroy,  £q.  Jur.  s.  1350 ;  2  Wood  on 
Xui^^aM?*a\3kl  #d  >.  Cw  35;  Gould  on  Waters,  c.  13;  Woodyear  v.  Schaefer^ 
M  \{m\ vAWvl*  1 :  yi^f*^  ▼*  Satkmal  WaU-Plaster  Co.,  66  New  York  Supple- 

U  M  iK^  aM»ww  W  a  oi>m(Uaint  of  nuisance  that  others  are  committing  simi- 
Ifti  A\^«  siMt  uuutaiH^  iu  the  sati^  way  or  upon  the  same  watercourse,  but  each 
^4  iWxiix  ihvHA^  tb^^r  cannot  all  be  properly  joined  in  one  action  at  law  when 
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each  acta  independently,  is  liable  to  a  separate  action,  or  they  may  be  jointly 
restrained  in  equity.  The  act  of  each,  being  several  when  committed,  cannot 
be  made  joint  because  of  the  consequences  which  follow  in  connection  with 
others  who  have  done  the  same  or  a  similar  act.  Ckipman  v.  Palmer^  77  New 
York,  51 ;  Simmons  v.  Everson,  124  id.  310 ;  The  Debris  Case,  16  Federal  Rep. 
26,  29,  and  9  Sawyer,  441 ;  Woodyear  v.  Schaefer,  67  Maryland,  1,  9 ;  SeLlick 
V.  HaU,  47  Connecticut,  260;  1  Wood  on  Nuisances  (3d  ed.),  s.  168;  Gould  on 
Waters  (3d  ed.),  s.  222. 

The  nuisance  may  be  at  the  same  time  both  of  a  public  and  a  private  char- 
acter. When,  for  instance,  striking  employees  obstruct  the  street  in  front  of 
their  former  place  of  employment,  if  they  forcibly  prevent  access  thereto  by 
those  desiring  to  obtain  work  there,  the  owner  of  the  property  has  a  civil 
action  for  such  impairment  of  his  private  rig^t  of  ingress  and  egress  to  and 
from  his  place  of  business ;  or  he  may  have  such  obstruction  abated  in  equity 
by  injunction  as  a  private  nuisance,  though  the  public  may  also  prosecute  for 
the  public  nuisance  in  obstructing  the  street.  American  Steel  jr  Wire  Co.  v. 
Wire  Drawers*  fr  -EWe  Makers*  Unions,  90  Federal  Rep.  608 ;  see  Wood  on  Nuis- 
ances (3d  ed.),  8.  602  et  seq. ;  Gould  on  Waters  (3d  ed.),  ss.  121-127 ;  Vegdakn 
V.  Guntner,  167  Massachusetts,  92;  Wakeman  v.  WiUmr,  147  New  York,  657, 
663;  Stamm  v.  Albuquerque  (N.  Mex.),  62  Pacific  Rep.  978. 


No.  8.  —  HOLLINS  v.   FOWLER. 
(H.  L.  1875.) 

No  9.  —  CONSOLIDATED  COMPANY  v.  CURTIS  &  SON. 

(Q.  B.  D.  1892.) 

RULE. 

A  PERSON  who,  without  the  authority  of  the  owner,  deals 
with  his  goods  so  as  to  affect,  or  by  an  act  purporting  to 
affect,  the  title  to  the  goods,  is  guilty  of  conversion  and 
liable  to  an  action  (under  the  old  style  of  pleading  called  an 
action  of  trover)  at  the  suit  of  the  said  owner. 

HoUins  y.  Fowler. 

44  L.  J.  Q.  B.  169-193  (b.  o.  L.  R.  7  H.  L.  757  ;  and  in  the  Conrt  below,  Fowler  v. 
HoUins,  L.  R.  7  Q.  B.  616 ;  41  L.  J.  Q.  B.  277). 

[This  case  will  be  found  reported  as  No.  14  of  "  Agency,"  2  R.  C. 
410.] 
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Conflolidated  Company  v.  Curtis  ft  Soil 

1892,  1  Q.  B.  495-^03  (s.  C.  61  L.  J.  Q.  B.  825 ;  40  W.  B.  426). 

[496]  Trover.  —  Convenion  of  Chattels.  —  SaU  by  Auction  on  Private  Prem- 
ises. —  Liability  of  Auctioneer. 

The  owner  of  certain  household  famitore  assigned  it  by  bill  of  sale  to  the 
plaintifEs.  Subsequently  to  the  assignment,  the  assignor  employed  the  de- 
fendants, a  firm  of  auctioneers,  to  sell  it  by  auction  on  her  behalf  at  her  private 
residence.  The  defendants,  who  had  no  notice  of  the  bill  of  sale,  accordingly 
sold  the  furniture  at  the  assignor's  residence,  and  in  the  ordinary  course  de- 
livered it  there  to  the  purchasers.     The  plaintifb  brought  trover  :  — 

Heldf  by  Collins,  J.,  that  the  defendants  were  liable. 

Action  for  conversion  of  goods,  tried  before  Collins,  J. ,  without 
a  jury. 

One  Annie  Bussell,  being  then  in  occupation  of  a  house  known 
as  Boscombe  Villa,  160,  Christchurch  Road,  Bournemouth,  as- 
signed by  bill  of  sale  to  the  plaintiffs  certain  household  furniture 
then  being  on  such  premises.  Subsequently  to  the  assignment, 
hIio  removed  together  with  the  furniture  to  13,  Seamoor  Koad, 
Wostbourne.  Whilst  residing  there,  she  instructed  the  defend- 
ants, a  firm  of  auctioneers,  to  sell  the  furniture  by  auction  on  her 
bolmlf  at  her  residence.  The  defendants  accordingly  sold  it  there, 
and  delivered  it  there,  as  was  admitted,  in  the  ordinary  course  to 
the  purchasers.  Evidence  was  given  that  it  was  the  ordinary 
(M»ur»o  for  auctioneers,  as  well  when  the  auction  took  place  at  a 
Hrlvate  rosidonco  as  when  it  took  place  in  a  public  auction-room, 
to  ofToot  delivery  to  the  purchasers.  The  defendants  had  no 
noHoo  of  the  bill  of  sale,  or  of  any  defect  in  Russell's  title  to 
the  furnitun^ 

Lyndon  Boll  (C(K5k,  Q.  C,  with  him),  for  the  plaintiffs.  —  The 
dt»f(nulant»  aw  liable.  The  case  is  within  the  principle  of  Coch- 
t(ine  V.  lij/mill,  40  L.  T.  (N.  S.)  744.  No  doubt  in  that  case  the 
tttiotl(»n  t(M»k  place  on  the  premises  of  the  auctioneer,  and  not  in  a 
l»rlvato  houHis  but  tliat  makes  no  difference,  for  even  in  a  private 
hdtiNO  tlin  ftuotionoor  has  a  lien  on  the  goods  for  his  charges  inci- 
dniit  to  iJWparation  for  the  sale ;  and,  consequently,  he  has  pos- 
ritmHiou.  The  delivery  of  the  goods,  therefore,  by  the 
I*  41)111  (li^ftMidantft  to  the  *  purchasers  in  the  ordinary  course  was  a 
ilolivory  of  possession  by  them.  The  defendants  were  not 
ihiuii  lu^KotlatorH  of  a  contract  for  the  sale  of  goods,  of  which  the 
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possession  remained  in  their  principal,  as  in  the  case  put  by 
Bramwell,  L.  J.,  in  Cochrane  v.  Bymill,  at  p.  746.  A  further 
distinction  between  Cochrane  v.  Rymill  and  the  present  cagfe  is, 
that  in  the  former  the  auctioneer  had  advanced  money  on  the 
goods,  and  consequently  had  an  interest  in  the  sale ;  and  in  the 
later  case  of  Turner  v.  Hockey,  56  L.  J.  Q.  B.  301,  Cochrane  v. 
Rymill  was  distinguished  entirely  on  that  ground.  But  that  dis- 
tinction is  immaterial :  and  Turner  v.  Hockey  has  since  been  dis- 
sented from  by  Romeb,  J.,  in  Barker  v.  Fwrlong  [1891],  2  CL 
173. 

J.  A.  Foote,  for  the  defendanta  —  There  can  be  no  conversion 
by  a  person  who  never  had  possession.  The  sale  having  taken 
place  on  Bussell's  private  premises,  the  goods  remained  in  Bus« 
sell's  possession.  There  was  no  bailment  of  the  goods  by  her  to 
the  defendants  for  the  purposes  of  the  sale,  as  would  have  been 
the  case  if  the  sale  had  been  in  the  defendants'  own  auction-room. 
But  even  if  the  defendants  had  possession  of  the  furniture,  still 
they  are  not  liable.  The  case  of  Turner  v.  Hockey  is  a  direct 
authority  for  the  proposition  that  an  auctioneer,  except  where  he 
has  advanced  money  on  the  goods,  is  not  guilty  of  conversion  in 
selling  them  for  another  and  delivering  them  when  sold  to  the 
purchasers;  for  in  so  doing  he  acts  as  a  mere  conduit-pipa  In 
National  Mercantile  Bank  v.  RymUl,  44  L.  T.  (N.  S.)  767,  the 
Court  of  Appeal  distinguished  the  case  of  Cochrane  v.  BymiU  from 
the  case  before  them  upon  that  groimd,  amongst  others. 

Lynden  Bell,  in  reply.  Cur,  adv.  wit 

March  1.  Collins,  J. ,  read  the  following  judgment :  This  is 
an  action  of  trover  by  the  grantees  under  a  bill  of  sale  of  house- 
hold furniture  and  effects  against  auctioneers  who  sold  the  same 
by  order  of  the  grantor,  in  ignorance  of  the  existence  of  the  bill 
of  sale.  Messrs.  Curtis  &  Son,  the  defendants,  received  instruc- 
tions in  the  ordinary  course  of  business  from  the  grantors 
to  sell  *  the  goods  in  question  by  auction  on  the  premises,  [*  497] 
No.  13,  Seamoor  Road,  Westboume,  then  in  the  occupa- 
tion of  the  grantor,  and  which  were  not  the  premises  where  the 
goods  were  at  the  time  of  the  bill  of  sale.  Messrs.  Curtis  &  Son 
prepared  and  circulated  a  catalogue  which  included  not  only  the 
goods  comprised  in  the  bill  of  sale,  But  others  belonging  to  other 
persons.     The  sale  took  place  on  June  18,  1891,  and  the  goods  in 


164  TORT. 

Vou  9.  —  ConMUdated  Go.  ▼.  Cortii  &  Son,  1888, 1  Q.  B.  487,  488. 

question  were  delivered  to  purchasers,  as  was  admitted,  in  the 
ordinary  course.  "  Ordinary  course  "  was  described  by  a  witness 
called  for  the  defendants  —  the  only  one  called  in  the  case  —  all 
other  material  facts  being  admitted  between  the  parties.  He  was 
a  valuer  in  the  employ  of  the  plaintiffs,  and  stated  that  he  was 
very  familiar  with  the  course  of  business  at  auctions  both  at  pub- 
lic sale-rooms  and  at  private  residences,  having  been  obliged  to 
attend  at  very  many  of  them  in  his  capacity  as  valuer,  and  also 
as  having  been  formerly  himself  a  clerk  to  an  auctioneer,  and 
having  himself  been  charged  with  the  duty  of  carrying  out  the 
delivery  to  purchasers.  I  admitted  his  evidence,  subject  to  an 
objection  from  Mr.  Foote  that  he  was  not  competent  His  evi- 
dence was  that  it  was  the  duty  and  practice  of  the  auctioneer  in 
all  cases  to  carry  out  the  delivery,  whether  the  sale  takes  place  at 
a  sale-room  or  at  a  private  residence ;  he  receives  the  deposit  and 
the  purchase-money,  and  on  receipt  gives  orders  to  porters  em- 
ployed by  him  to  assist  in  or  effect  the  delivery.  No  delivery 
can  be  had  without  his  receipt 

On  these  facts  it  was  submitted  on  behalf  of  the  plaintiff  that 
a  conversion  by  the  defendants  had  been  proved  On  the  other 
hand,  Mr.  Foote  contended,  chiejfly  on  the  authority  of  Turner  v. 
Hockey,  56  L.  J.  Q.  B.  301,  that  what  his  clients  had  done  did 
not  amount  to  a  conversion.  No  alternative  ground  of  claim  was 
suggested,  and  the  damages,  if  any,  were  agreed  at  £29  lOs.  In 
view  of  that  case,  which  certainly  at  first  sight  seems  to  go  the 
whole  length  of  the  defendants*  position,  I  took  time  to  look  more 
fully  into  the  authorities. 

No  doubt  there  is  considerable  difSculty  in  framing  an  exact 
and  exhaustive  definition  of  a  conversion,  and  it  is  not  easy  to 

draw  the  line  at  the  precise  point  where  a  dealing  with 
[*498]  goods  by  *an  intermediary  becomes  a  conversion.     The 

difSculty  is  diminished  by  remembering  that  in  trover 
the  original  possession  was  by  a  fiction  deemed  to  be  lawful  (per 
Martin,  B.,  in  Burrcmghes  v.  Bayne,  5  H.  &  N.  at  p.  301,  and 
per  Lord  Mansfield,  Ch.  J.,  in  Cooper  v.  Chitty,  1  Buir.  at  p. 
31),  and  some  act  had  therefore  to  be  shown  constituting  a  con- 
version by  the  defendant  of  the  chattel  to  his  own  use,  some  act 
incompatible  with  a  recognition  on  his  part  of  the  continuous  right 
of  the  true  owner  to  the  dominion  over  it  All  acts,  therefore,  as 
suggested  by  Blackburn,  J.,  in  his  opinion  given  to  the  House 
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of  Lords  in  HoUins  v.  Fowler,  L.  R  7  H.  L.  766,  which  are  con- 
sistent with  the  duty  of  a  mere  finder,  such  as  the  safe  guarding 
by  wa^housing  or  asportation  for  the  like  purpose,  may  well  be 
looked  upon  as  entirely  compatible  with  the  right  of  the  true 
owner,  and,  therefore,  as  not  constituting  a  conversion  by  the 
defendant  It  may  be,  as  suggested  by  Bbett,  J.,  in  the  same 
case,  that  the  test  is  whether  there  is  an  intent  to  interfere  in  any 
manner  with  the  title  of  or  ownership  in  the  chattel,  not  merely 
with  the  possession.  The  difficulty  is,  I  think,  rather  in  draw- 
ing the  true  inference  from  facts  in  particular  cases  than  in  grasp- 
ing the  principle.  There  are,  however,  happily  many  cases  which 
fall  clearly  on  one  side  or  other  of  the  line.  It  is  clear  that  there 
can  be  no  conversion  by  a  mere  bargain  and  sale  without  a  trans- 
fer of  possession.  The  act,  unless  in  market  overt,  is  merely  void, 
and  does  not  change  the  property  or  the  possession.  Lancashire 
Wagon  Co,  v.  Fitzhugh,  6  H.  &  N.  502,  and  per  Brett,  J.,  in 
Fowler  v.  HoUina,  L.  R  7  Q.  B.  at  p.  627.  A  fortiori^  mere 
intervention  as  broker  or  intermediary  in  a  sale  by  others  is  not 
a  conversion.  This  is  the  case  put  by  Bramwell,  L.  J. ,  in  Coch- 
rane V.  RymUl,  40  L.  T.  (N.  S.)  744,  of  an  introduction  by  an 
auctioneer  of  a  purchaser  to  a  vendor.  But,  unless  Turner  v. 
Hockey  decided  the  contrary,  I  should  have  thought  it  equally 
clear  that  a  sale  and  delivery  with  intent  to  pass  tiie  property  in 
chattels  by  a  person  who  is  not  the  true  owner  and  has  not  got  his 
authority  is  a  conversion. 

What,  then,  is  the  position  of  an  auctioneer  who  sells 
and  *  delivers  in  ordinary  course  ?  Is  he  a  mere  broker  [*  499] 
who  negotiates  a  sale  between  two  other  persons,  and 
then,  as  suggested  by  Brett,  J.,  was  the  case  in  Fowler  v.  EoU 
linSy  L.  R  7  Q.  B.  at  p.  626,  acts  only  as  forwarding  agent  "  with- 
out any  actual  intention  with  regard  to,  or  any  consideration  of, 
the  property  in  the  goods  being  in  one  person  more  than  another, " 
a  mere  conduit-pipe,  as  it  has  been  called?  In  my  opinion,  an 
auctioneer  who  sells  and  delivers  in  ordinary  course  is  more  than 
a  mere  broker  or  intermediary. 

*  An  auctioneer, "  says  Lord  Loughborough  in  Williams  v. 
Millington,  1  H.  Bl.  at  p.  84  (2  R  R  at  p.  725),  "  has  a  possession 
coupled  with  an  interest  in  goods  he  is  employed  to  sell,  not  a  bare 
custody  like  a  servant  or  shopman.  There  is  no  difference 
whether  the  sale  be  on  the  premises  of  the  owner  or  in  a  public 
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In  Cochrane  v.  RymUl,  the  defendant,  an  auctioneer,  bad  re- 
ceived at  his  repository  certain  horses  and  cabs  from  one  Peggs, 
with  instructions  to  sell  them  by  auction.  The  defendant  made 
him  an  advance  on  the  goods,  and  afterwards  sold  them.  The 
goods,  in  fact,  belonged  to  the  plaintiff,  to  whom  Peggs  had  given 
a  bill  of  sale ;  but  of  this  the  defendant  knew  nothing.  It  was 
held  by  the  Court  of  Appeal,  affirming  Lord  Colebidge,  CL  J., 
that  the  defendant  was  liable  for  conversion.  Bramwell,  L.  J. , 
however,  put  the  following  case  as  one  clearly  not  constituting  a 
conversion :  **  What, "  said  he,  "  if  a  man  were  to  come  into  an 
auctioneer's  yard  holding  a  horse  by  the  bridle,  and  saying,  *  I 
want  to  sell  this  horse ;  will  you  find  me  a  purchaser  ? '  Then, 
if  the  auctioneer  says  to  the  bystanders,  '  There  is  a  man  who 
wants  to  sell  a  horse;  will  any  one  buy  him?'  and  some  one 
bought  the  horse,  then  there  would  be  no  act  of  conversion  on 
the  part  of  the  auctioneer;  he  would  be  merely  a  conduit-pipe; 
but  in  this  case  there  is  clearly  a  dealing  with  the  property  by  the 
defendant  as  if  he  were  a  person  who  had  the  right  to  dispose 
of  the  property."  (27  W.  R  at  p.  777,  40  L.  T.  (N.  S.)  at 
p.  746.) 

*The  next  case.  National  Mercantile  Bank  v.  RymUl,  [*501] 
was  an  action  of  conversion  against  the  same  defendant 
One,  Seaman,  had  given  a  bill  of  sale  of  certain  horses  to  the 
plaintiffs.  He  afterwards  sent  the  horses  to  the  defendant's  for 
sale  by  auction.  The  horses  were  entered  in  defendant's  cata- 
logue. The  defendant  knew  nothing  of  the  bill  of  sale.  Before 
the  auction  Seaman  sold  the  horses  by  private  contract  to  one 
Townsend.  The  conditions  of  sale  in  the  defendant's  yard  were 
the  same  whether  horses  were  sold  by  auction  or  by  private  con- 
tract. The  purchase-money  was  paid  to  the  defendant,  who  de- 
ducted his  commission  and  paid  the  balance  to  Seaman,  and  by 
Seaman's  consent  gave  a  delivery  order  to  the  purchaser.  It  was 
held  by  the  Court  of  Appeal,  overruling  Lopes,  J. ,  that  there  was 
no  conversion  by  the  defendant;  that  the  sale  was  not  by  him, 
but  by  Seaman;  and  that  handing  the  delivery  order  to  the  pur- 
chaser at  Seaman's  request  did  not  carry  the  case  any  further. 

This  decision,  which,  strange  to  say,  does  not  appear  to  be  re- 
ported elsewhere,  seems  to  me  to  be  one  of  great  importance  upon 
the  law  of  conversion,  and  to  be  a  long  step  in  the  direction  which 
Brett,  J. ,  invited  the  House  of  Lords  to  take  in  Hbllins  v.  Fovh 
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assumed,  the  proposition  stated  in  the  head-note  is  not  law.  It 
seems  to  me  to  be  in  direct  conflict  both  with  principle  and  with 
authority.  It  was  questioned  by  Rombr,  J.,  in  Barker  v.  Fur- 
long [1891],  2  Ch.  at  p.  183,  and  it  is  observed  upon  in  Messrs. 
Clerk  &  Lindsell's  valuable  treatise  on  Torts,  at  p.^  171.  It  was 
decided  as  recently  as  1887.  I  should  therefore  feel  at  liberty  to 
act  on  my  own  judgment.  On  examining  the  case,  however,  I 
think  the  head-note  goes  far  beyond  the  decision  of  the  Court, 
though  some  of  the  observations  of  Day,  J. ,  might  seem  to  sup- 
port it.  The  facts  were  as  follows:  The  action  was  against  a 
cattle  salesman  for  conversion  of  a  cow  which  was  com- 
prised in  a  bill  of  sale  given  *by  one  Phillips  to  the  [*503] 
plaintiff.  Phillips  took  the  cow  to  the  market  and  placed 
her  in  the  defendant's  pen,  giving  the  defendant  instructions  to 
sell  her.  The  defendant  had  notice  of  the  bill  of  sale.  The 
defendant  got  an  offer  of  £11  for  the  cow ;  but,  instead  of  selling 
on  his  own  responsibility,  he  communicated  it  to  Phillips  who 
accepted  it  The  money  was  paid  by  the  purchaser  into  the  Cattle 
Exchange  Bank  to  the  defendant's  account,  and  paid  out  to  Phil- 
lips on  an  authority  given  by  the  defendant,  Phillips  having  paid 
the  defendant  a  commission  of  ds.  It  does  not  clearly  appear, 
therefore,  that  the  defendant  in  fact  did  more  than  submit  an 
offer ;  the  bargain  may  have  been  concluded  and  the  sale  effected 
by  Phillips  and  the  purchaser  without  any  further  intervention  on 
the  part  of  the  defendant,  and  in  this  view  the  case  would  be 
exactly  within  National  MercarUiU  Bank  v.  BymUl,  and  Wills, 
J. ,  seems  to  have  so  regarded  it,  as  he  treats  it  as  covered  by  the 
illustration  which  I  have  quoted  above,  as  put  by  Bramwell,  L 
J.,  in  Cochrane  v.  BymUl,  40  L  T.  (N.  S.)  at  p.  746.  The  deci- 
sion of  the  Court,  therefore,  does  not  support  the  head-note,  and 
the  case  is  no  authority  for  the  now  defendant.  On  the  other 
hand,  the  decision  of  Romer,  J. ,  above  cited,  is  directly  in  point, 
save  that  there  the  sale  took  place  in  a  public  room,  which,  as  ^ 
pointed  out  in  the  passage  from  Williams  v.  MUlington,  above 
cited,  can  make  no  difference.  On  the  whole,  therefore,  I  am  of 
opinion  that  the  defendants  in  this  case  transferred  as  far  as  in 
them  lay  the  dominion  over  and  property  in  the  goods  to  the  pur- 
chasers, in  order  that  they  might  dispose  of  them  as  their  own, 
and  my  judgment  must,  therefore,  be  for  the  plaintiffs  for  £29 
lOs,   with  costs.  Judgment  for  the  plaintiffs. 
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AMERICAS  NOTEa 

Tbe  Em^BA  lam  m  toeomcnion  it  mooepted  in  America  as  part  of  the 
coaaaQK  law,  iBd  ievoi  the  Ei^g^sk  dedfliana  thereon  have  here  been  d^^ 
tnML  Under  the  HaBMhaaciti  PtaKtaee  Act,  an  action  of  tort  for  conTenion 
I  bj  the  saaae  raka  of  erideBee  aa  an  action  of  tort  at  common  law. 
T.  AmaUm,  2  <k^  (Maas.),  »M;  Spoomer  r.  Holmes,  102  Maoaachu- 
.  50^  A  bailee,  aaob  as  a  rommnn  earner  or  wardiooaenian,  is  liable  in 
trover  if  he  deliveB  to  the  wrong  peraon,  not  upon  oompolsion  by  legal  process, 
btit  Tofaamtanhr.  or  throogh  mi«talrf>.  goods  whidi  he  receired  to  be  held  or 
caxTiad  lor  the  owner, either  ander  or  withont  a  special  contract;  andsochlia- 
biH^  does  not  depead  apon  negligence.  MerdumU  Despatch  and  Transporta- 
Urn  tV  T.  JfaT«sa^  111  Indiana,  5;  Clerdamd,  C.  C.  ^  St.  Louis  R,  Co. 
T.  Wri^  (Ind.  Ap^)«  58  Northeastern  Sep.  550;  Tucker  y.  Housatonic  R. 
Ce.»  3S)  Connectient^  417;  Lawaon  on  Bailments,  ss.  16,  32.  But  as  a  oon- 
Teiaioa  implies  a  wrongfal  act,  a  miadeliTeiy,  a  wrongf ol  disposition,  or 
withholding  of  the  pn^wtt^,  or  a  mere  non-defiveiy  does  not  constitate  a 
eonTersMn*  nor  will  a  refasal  to  ddirer  on  demand,  if  the  goods  have  been 
lost  throQi^  negligsnee,  or  hare  been  stolen.  Magnm  7.  Dinsmore,  70  New 
York,  41Q»  417 ;  £reiis  t.  Hasan,  64  New  Hampshire,  98;  Angell  on  CairierB, 
9a«  4^1-43:2.  Any  agent  may  be  guilty  of  a  conversion,  and  a  factor  who 
pM^lsee  hia  principal's  goods  for  his  own  debt  is  at  once  liable  for  their  value 
in  trerer.    J:w«>  t.  5»«tt,  1  BUtchford  (U.  S.),  290. 

The  p^wTt^ff  most  recorer  on  the  strength  of  his  own  title,  and  have  a 
fight  to  the  poaaeaaon  at  the  time  of  the  conyersion.  Corbitt  y.  Reynolds^  68 
Alabama^  37S  ;  Moort  t.  Walker,  124  id.  199 ;  Mather  y.  Ministers  of  Trinity 
Ckurs^^  a  Sergeant  &  Rawie  (Penn.),  509,  514;  Parker  y.  Middlebrook,  24 
(Vautectioutk  dl>7.  If,  upon  the  sale  of  a  chattel,  it  is  agreed  that  the  title  is 
)u4  to  pass  until  the  purchase  price  is  paid,  and  subsequently,  before  it  is 
paivi%  tiia  vendor  leeeUs  it,  the  first  vendee,  not  yet  having  title  as  owner,  can- 
iH^I  maintaiu  trover.  Bep^s  v.  EidlitZj  67  New  York  Supplement,  917.  So  a 
baiW  of  chattels,  not  baring  the  right  of  immediate  possession  during  the 
^xnilinuance  of  the  bailment,  cannot  maintain  an  action  of  tort  against  one 
who  w^wg^l^^y  takes  them  away  from  the  bailee.  Muggridge  v.  Eveleth, 
9  Met^xOf  (Masa.)i  *^*  ^^^^^^  "-  Mason,  12  Gray  (Mass.),  335. 

The  action  of  trover  may  be  maintained  whenever  a  conversion  is  shown, 
but  a  conveveion  is  not  produced  by  a  demand  and  refusal,  though  it  is  evidence 
therev^f  whew  the  defendant  controls  the  property.  Boutwell  v.  Parker,  124 
A)alMUua.  341 ;  Bmntr  v.  Dybdl,  42  niinois,  34;  Boxell  v.  Robinson  (Iowa),  84 
Northw^leru  Rep*  6S3;  Luckey  y.  Roberts,  25  Connecticut,  486;  Williamson 
V.  Kh*s«W;»  39  id*  406 ;  Terry  v.  Bamberger,  44  id.  558,  and  14  Blatchford 
(l*.  S.)v  1\')4*  A  demand  is  not  necessary  when  an  actual  conversion  has 
taken  pUce.  as  where  the  property  has  been  obtained  unlawfully  or  by  fraud. 
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or  has  been  sold  and  oonverted  into  money.  Bruner  v.  Dyhall^  supra;  Far- 
well  V.  HancheU,  120  Illinois,  573,  577;  Hyde  v.  NobUf  18  New  Hampshire, 
494;  Thompson  v.  Rose,  16  Gonneoticat,  71,  83;  Chandler  v.  Ferguson,  2  Bush 
(Ky.),  163.  And  the  fact  that  goods  appropriated  and  carried  away  were 
taken  by  mistake  does  not  relieve  the  defendant  of  liability.  Forsyth  v.  Wells, 
41  Pennsylvania  State,  291 ;  Pease  v.  Smith,  61  New  York,  477;  Cheshire  Rail- 
road Co,  y.  Foster,  51  New  Hampshire,  490.  A  wrongful  sale  of  pledged  prop- 
erty by  the  pledgee  before  the  debt  becomes  due  is  a  oonyersion.  Dykers  y. 
Allen,  7  HiU  (N.  Y.),  497;  Haskins  y.  Patterson,  1  Edmonds  (N.  Y.),  120; 
Butts  y.  BumeU,  6  Abbott's  Practice  N.  S.  (N.  Y.),  802.  See  Fish  v.  CUfford,  54 
Vermont,  844.  Bat  his  mere  tempoFary  assertion,  while  he  is  entitled  to  the 
possession,  of  a  larger  right  in  the  property  than  he  can  maintain,  is  not  a 
conyersion.  Radigan  v.  Johnson,  176  Massachusetts,  433,  439.  Directions  by 
the  defendant  to  his  agent  not  to  deliyer  the  property  to  the  plaintifE  tend  to 
prove  a  conversion  in  trover,  and  also  a  detention  in  replevin.  Johnson 
V.  Howe,  7  Illinois,  842.  So  a  command  by  an  attaching  officer  to  the 
owner  of  chattels  not  to  remove  the  goods,  which  are  in  sight  before  them,  is 
a  constructive  taking  and  sufficient  evidence  of  a  conversion  by  him.  St, 
George  Y,  0*Connell,  110  Massachusetts,  475;  Meade  v.  Smith,  16  Connecticut, 
346,  367.  If  such  officer  sells  the  goods  by  his  principal's  order,  both  are 
liable  for  conversion.  Osborne  v.  Metcalf  (Iowa),  84  Northwestern  Rep. 
685 ;  Russell  v.  Cole,  167  Massachusetts,  6. 

A  mere  purchaser  of  personalty  from  one  in  possession,  who  is  the  apparent 
owner,  if  made  in  good  faith,  and  in  the  regular  course  of  business,  is  usually 
held  not  a  conversion  against  the  lawful  owner;  but  it  must  be  shown  that  he 
has  assumed  dominion  over  the  property  after  the  true  title  is  known  to  him, 
which  is  properly  evidenced  by  a  demand  and  refusal.  See  Spooner  v.  Holmes, 
102  Massachusetts,  503  ;  Parker  v.  Middlebrook,  24  Connecticut,  207 ;  Smusch 
V.  Ravitch,  67  New  York  Supplement,  900 ;  Altman  v.  McCall,  id.  959 ;  Hovey  v. 
Bromley,  85  Hun  (N.  Y.),  540;  Western  Union  Tel  Co.  v.  Franklin  Const.  Co. 
(N.  H.),  47  Atlantic  Rep.  616;  Pease  v.  Smith,  61  New  York,  477;  Chandler 
V.  Ferguson,  2  Bush  (Ky.),  163;  Freeman  v.  Underwood,  66  Maine,  229. 
Such  demand  and  refusal,  being  matter  of  evidence,  need  not  be  alleged  in 
the  complaint.  Bernstein  v.  Warland,  67  New  York  Supplement,  444.  If  one 
has  no  property  in  or  control  over  goods  which  he  has  purchased  merely  as 
agent  for  another,  he  is  not  liable  for  a  conversion  by  the  latter.  Jackson 
V.  Klinger,  67  New  York  Supplement,  850.  And  if  a  bailee,  who  is  merely 
entrusted  with  the  possession,  transfers  such  possession  according  to  the 
direction  of  the  person  from  whom  he  received  it,  without  notice  of  a  better 
title,  and  without  undertaking  to  convey  any  title,  this  appears  not  to  be  evi- 
dence of  a  conversion.  See  Loring  v.  Mulcahy,  8  Allen  (Mass.),  575 ;  Parker 
V.  Lombard,  100  Massachusetts,  405-408 ;  Metcalf  y.  McLaughlin,  122  id.  84. 

If  a  bailee,  having  authority  to  use  a  chattel  in  a  particular  way,  uses  it  in 
a  different  way,  or  to  a  greater  extent  than  authorized,  such  unauthorized  use 
is  a  conversion  of  the  chattel  for  which  the  bailor  may  maintain  trover  for  its 
value.  If,  for  instance,  a  horse  is  hired  in  a  city  to  drive  to  a  neighboring 
town,  and  it  is  driven  not  only  there,  but  some  miles  beyond  to  another  town, 
the  hirer  is  liable  for  conversion  in  trover.    So  if  a  horse  is  hired  as  a  saddle- 
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hofie,  the  Jnicr  canooi  rigMfaOj  iMg  it  in  xait,  or  a»  >  licart  of  bmdoi:  and 
one  who  bonov*  jewds  lo  vev  st  a  l«II  it  iMfwabic  if  thej  are  nol  vorn 
tberclmtatatfaealreorinagaanoglioiiae.  Fmi  w,  McArtkwr,  Zl  AhibtaDM. 
26;  TKoyr.  TiiUtf, dO  VcnwMit,  689 ;  Faxr,  FMBiy, 22  KiaHMni  Appeab, 386 ; 
Z^pi^  T.  Camenm,  39  WiaeoBBii,  603;  Ai^^  r.  KiHt9  (90  Alahama,  215),  24 
American  8CaleB^orta,  780,  and  Dolca;  dan&lpe  ▼.  Sbos,  124  Alabama,  566, 
602;  Foriw  T.  PiwKff,  86  Geofgin,  800.  In  aD aaeh  cntea,  tiie  lialiilitj is  held 
to  be  ab«4ote,  and  noi  dependent  npoo  the  defendant's  want  of  eaie.  Hooks 
w.  Smkk,  18  Alabama,  338;  Dmmeam  ▼.  Somtk  CanUma  R.  Co.^  2  Bidiaidaon 
(S.C.),  613.  Xoriitiie  action  bamd  bj  tiie  sabeeqnent  letnin  of  tiie  prop- 
erty after  ita  mianie,  and  ita  aeeeptutDe  bj  tiie  bailor,  in  a  good  or  im. 
paired  condition,  bat  ita  ndeliyeiy  goes  only  in  mitigation  of  damages.  iSlr. 
Jokn  T.  €^Cotmdlt  7  Forter  (Ala.),  466.  The  wilfnl,  Tiolent  overdriying  of  a 
borse  so  aaio  caoae  itadeath  iaa  eonveision.  Weniwortk  r.  MeDujfie,  48  New 
Hampshire,  402;  Fuker  t.  KgU^  27  Midiigan,  454.  Interesting  questions  of 
like  nature  have  risen  aa  to  bailments  under  illegal  contracts,  as  where  a  horse 
hired  on  Sunday  to  be  driren  to  one  place  merely  for  pleasure,  contrary  to  the 
Lord's  day  statute,  is  driven  to  another  jJace.  In  Maasadiusetts,  it  was  first 
held,  in  Gregg  r.  TFymon,  4  Cnshiog  (Ibss.),  322,  that  the  owner  could  not 
mitintain  an  sction  of  tort  for  conversion  under  these  circumstances,  and  that 
decision  was  followed  in  Wkdden  ▼.  Chappd^  8  Rhode  Ishuid,  280.  Later, 
Gregg  t.  Wyman  was  orermled  in  HaU,  t.  Corcoran^  107  Massachusetts,  251, 
where  such  owner  was  held  entitled  to  recover,  following  decisions  in  New 
Hampshire  and  Maine.  Morion  y.  GUmiery  46  Maine,  520;  Woodman  v.  Hub- 
hardy  25  New  Hampshire,  67.  HaU  y.  Corcoran  was  followed  in  Froet  y.  Plumb^ 
40  Connecticut  HI;  DooUule  y.  Skawj  92  Iowa,  348;  but  disapproved  in 
Smith  v.  RoUint,  11  Rhode  Island,  464.  See  Newcomb  v.  Boston  Protective 
Department,  146  Massachusetts,  506,  603 ;  Sutton  v.  Wauwatosa,  29  Wisconsin, 
21 ;  Knowlton  v.  Milwaukee  City  R.  Co.,  50  id.  278;  Sawyer  v.  Oahnan,  1 
Lowell  (U.  S.),  134;  11  American  Law  Review,  780.  A  mere  mistake  in 
taking  the  wrong  road  will  not  constitute  such  conversion.  Spooner  v.  Man- 
chester, 133  Massachusetts,  270. 

Trover  lies  for  negotiable  paper:  Comparet  v.  Burr,  5  Blackford  (Ind.), 
419;  Tucker  v.  Jewett,  32  Connecticut,  563;  CarUr  v.  Eighth  Ward  Bank,  67 
New  York  Supplement,  300;  Temerson  v.  Grau^  id.  847;  Smith  v.  Durham 
(N.  C),  37  Southeastern  Rep.  473;  for  corporate  shares  of  stock:  Kingman 
V.  Pierce,  17  Massachusetts,  247;  AyresY.  French,  41  Connecticut,  142,  150; 
Daggett  v.  Davis,  53  Michigan,  35 ;  for  a  building  on  another's  land,  which 
is  personal  property :  Dame  v.  Dame,  38  New  Hampshire,  429 ;  Russell  v. 
Richards,  11  Maine,  871;  SmUh  v.  Benson,  1  Hill  (N.  Y.),  176;  for  shives: 
Guerry  v.  Kerton,  2  Richardson  (S.  C),  507;  Horsely  v.  Branch,  1  Hum- 
phrey (Tenn.),  199;  for  timber  or  growing  com,  cut  and  carried  away: 
Nelson  v.  Burt,  15  Massachusetts,  204 ;  Sanderson  v.  Haverstick,  8  Penn- 
sylvania State,  294 ;  Sampson  v.  Hammond,  4  California,  184 ;  for  manure 
collected  and  left  by  one  for  a  reasonable  time  in  a  city  street  and  carried 
away  by  a  stranger:  Haslem  v.  Lockwood,  37  Connecticut,  500;  as  to  manure 
on  a  farm,  see  Pinkham  v.  Gear,  3 'New  Hampshire,  484  ;  Stone  v.  Proctor, 
2  D.  Chipman  (Vt),  108 ;  or  for  wild  animals,  such  as  geese,  which  have 
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strayed  away  but  have  not  regained  their  natural  liberty.     Amory  ▼.  Flyn^ 

10  Johnson  (N.  Y.),  102.  Trover  does  not  lie  £or  a  fixture :  Prescott  v. 
WdU,  3  Nevada,  82 ;  for  money  not  specifically  set  apart :  Petit  v.  Bouj\ 
1  Missouri,  64 ;  Grand  Pacific  Hotel  Co,  v.  Rowland,  88  Illinois  Appeals, 
519 ;  for  a  bond  paid  but  not  taken  up :  Besherer  v.  Stoisher,  3  New  Jersey 
Law,  748  ;  for  merely  receiving  or  removing  goods  without  intent  to  appro- 
priate them:  Spooner  v.  Holmes^  102  Massachusetts,  508;   Sparks  v.  Purdy, 

11  Missouri,  219;  for  chattels  the  nature  of  which  has  been  so  changed  or 
commingled  as  to  lose  their  identity,  as  where  grain  is  converted  into  malt,  or 
timber  into  a  house,  or  grain  is  poured  w  one  mass  in  an  elevator.  SiUbury 
V.  McCoan,  6  Hill  (N.  Y.),  425;  4  Denio  (N.  Y.),  332;  3  New  York,  379; 
Covin  V.  Oleason,  105  id.  256,  261;  Wingate  v.  Smith,  20  Maine,  287; 
Isle  Royal  Mining  Co.  v.  Hertin,  37  Michigan,  332,  26  American  Rep.  520, 
and  note;  Ctuhing  v.  Breed,  15  Allen  (Mass.),  376;  2  Kent's  Commentaries 
(14th  ed.),  365,  590,  and  notes  ;  6  American  Law  Review,  450. 


No.  10.  —  KIRK  V,  GRECJORY. 
(BX.  OH.  1879.) 

RULE. 

Intermeddling  by  a  stranger  with  the  goods  of  a  deceased 
person,  in  a  manner  not  necessary  for  their  protection,  is 
a  wrong  for  which  an  action  will  lie  at  the  suit  of  the 
executor. 

Kirk  T.  Gregory. 

1  Ex.  D.  55-59  (8.  0.  45  L.  J.  Ex.  186 ;  34  L.  T.  488 ;  24  W.  R.  614). 

Trespass,  —  Asportation.  —  Goods  of  Deceased,  —  Executor,        [55] 

A  near  relative  of  a  deceased  person  being  in  tlie  house  at  the  death,  re- 
moved some  jewelry  of  the  deceased  from  one  room  to  another.  The  executor 
having  brought  trespass  for  this  asportation,  the  jury  found  that  the  defendant 
removed  the  goods  bond  fide  for  their  preservation  :  — 

Held,  that  this  was  no  answer  to  the  action. 

Semble,  per  Bramwell  and  Amphlett,  BB.,  that  if  the  defendant  had 
proved  not  merely  that  the  interference  was  made  bond  fide  for  the  preservation 
of  the  goods,  but  that  it  was  reasonably  necessary,  and  that  it  was  carried  out 
in  a  reasonable  manner,  this  would  have  constituted  a  good  defence. 

The  first  count  of  the  declaration  alleged  that  the  female  defend- 
ant converted  to  her  own  use  certain  jewelry  and  diamond  rings, 
the  property  of  the  plaintiff  as  executor. 


of 

_  JSr  snir-    .1  Tjac  il^  jnus  ^«r  hic  aie  goods  of 
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1.  r   u..     *  .^  -fc*  -      -lu-^i.  Z!rCL  «rm  1  iKELj.  iz  iht  testator's 
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-  -     v^: — ,       ._-  -:-.:••.  Ui^  i.-r-rr-  "iBBt  r.  i'rien.'*  af  a  conver- 
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by  the  action  of  trover,  which  was  invented  to  suit  the  case  of  the 
defendant  having  come  lawfully  into  the  possession  of  the  plain- 
tiff's goods,  and  was  based  on  the  fiction  of  his  having  found  them. 
The  goods  of  a  person  lately  deceased  are  in  a  similar  position. 
Ordinarily,  as  in  the  present  case,  it  is  not  known  at  that  time 
who  is  the  executor,  or  whether  there  is  any  executor  at  all.  If 
there  is  no  executor,  the  property  is  in  the  Judge  Obdi- 
NARY  *  until  letters  of  administration  are  granted ;  even  if  [*  57] 
there  is  an  executor  and  he  is  known,  an  interval  of  time 
must  elapse  before  he  can  take  possession.  For  practical  purposes, 
therefore,  except  in  the  rare  case  of  an  executor  having  been  ap- 
pointed, being  known  and  being  on  the  spot,  the  goods  of  a  person 
lately  deceased  are  in  the  same  position  as  lost  goods ;  there  is 
either  no  owner  known,  or  none  capable  of  exercising  an  owner's 
rights.  But  if  the  plaintiff's  view  is  right  the  absurd  consequence 
follows  that,  under  these  circumstances,  every  act  done  upon  the 
goods  of  the  deceased  or  in  his  premises  is  a  trespass.  If,  however, 
such  acts  are  not  necessarily  trespasses,  they  become  such  only  by 
not  being  done  bond  fide ;  want  of  care  or  reasonableness  cannot 
make  an  act  a  trespass  which  is  not  otherwise  such,  but  a  dishonest 
intention  may.  Here  the  act  was  done  bond  fide  for  the  preserva- 
tion of  the  goods.  This,  under  such  circumstances,  is  the  subject 
of  a  natural  though  not  a  legal  obligation,  and  the  quality  of  the 
act  in  this  view  is  determined  by  its  purpose  and  not  by  its  prudence. 
If  the  act  were  done  negligently,  it  would  afford  ground  for  a  dis- 
tinct form  of  action,  as  in  the  case  of  an  involuntary  bailee,  and 
the  gist  of  the  action  would  not  be  trespass  but  negligence.  But 
that  is  not  the  form  of  the  present  action,  nor  was  that  issue  ever 
presented  to  the  jury. 

Cave,  Q.  C.  (Horace  Smith,  with  him),  for  the  plaintiff.  —  Remov- 
ing the  goods  from  the  drawer  was  an  asportation,  and  it  would  be 
no  answer  to  say  that  the  things  would  otherwise  have  been  lost, 
even  if  the  defendants  had  thereby  saved  them  instead  of  losing 
them  as  they  did.  In  Bac.  Abr.  Trespass,  E.  7th  ed.  by  Gwillim 
&  Dodd,  p.  671,  it  is  said  :  « If  J.  S.  take  the  goods  of  J.  N.  to  pre- 
vent them  from  being  stolen  or  spoiled,  an  action  of  trespass  lies ; 
because  the  loss  to  J.  N.  would  not,  if  either  of  these  things  had 
happened,  have  been  irremediable.  But  if  the  goods  of  J.  N.  aie 
in  danger  of  being  destroyed  by  fire,  and  J.  S.,  in  order  to  prevent 
this,  take  them,  this  action  does  not  lie  ;  because  the  loss  if  this 
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laem  incflMdiabkL*  For  this  Bro.  Abr. 
See  ftlso /aMc  T.  Oari;  2  Bakt  306,312, 
:  S^Z.  2e^  1%  l^X  sad  iS^  T.  n«f«0rm.  1  Den.  Cr.  a  387. 
*^2  ^^'  ^"^  ^^*  ^^  '^^  ^  remove  a  tesutoi's  goods  for 
siJecf  yfrig  znbmse  cr  tbe  gxant  <rf  admiiustnUioiL 
1^  ^^jtfB  SBj  2e  JTJR  -It  isKrrjed  s  merely  mn  excuse ;  and 
a  rxA  siicrr^  s  s^  TiKncai^oi  of  ibe  trespass.  In  Fauldes  v. 
lir«  «^^i  ^  It  k  W.  i^:  =^.  ijproTiiig  Bmskd  t.  Ifafer,  1  Stx. 
1^4^  :;att  -n^^rng  ^ac  rH^aarrTs  Lrcses  by  the  plaintiff  oat  of  his 
^cj-4^c  -vas  itiiii  mc  ^:  ':e  a  occt^zxsio,  as  there  was  no  intent 
^  tUttT.uLJUg  3iir  sxj  'inp  ix  ibe  q^ialin-  of  the  chattel ;  but  it 
^«w  mROK*i  :iL  izii  td^zthw-Is  zLii  the  pl^dntiff  might  have  main- 
^on^i  r  IU1B  ;  xni  A'..TOS*:5,R,aT5:  *  Scratching  the  panel  of 
a  2v=«e?  v'liiji  de  &  ses^^Bs.*  The  plaintiff  is  entitled  to  the 
^uT  ^rtlitf  TC  lai^  ^i^ccsw  S3ii  irj?re  e^  be  a  new  trial  <mi  the  ground 

* JjKCi?.  Vf-j:  zrxi^gd  by  zht  Coot  to  elect  between  a  new  trial 
m^  4  x^rirc  5:r  line  ruiLzmf  for  la  damages  without  a  certificate 

E^jjmu::.  R  T!i^  r^ik  mast  be  absolute  to  enter  a  verdict 
5,T  lie  rLii:itLf  r.^  one  sfcilliD^.  If  there  were  a  reasonable  hope 
A  m^^txizzial  iii2Li:^«s  becic  recoTered,  there  ought  to  be  a  new 
u^  Vat  aZ  :ii5  Mr.  Ca^v  has  a  right  to  is,I  think,  a  verdict  for  a 
^V,*%^j,  xSjw  i*?  cieiurly  bewi  an  asportation  which  the  defend- 
ar^:?  Vat^  :o  ^s^ci^T.  Mr.  Anstie,  on  their  behalf,  had  leave  to 
jfoi  lay  rie«  h^  A?crfi:  £:.  provided  it  was  a  good  plea.  Suppose 
:>er*  wf»  a  rle«  »  the  effect  that  the  owner  of  the  goods  was 
s^'^czN  oe«X  the  ej»cu:or  was  unknown,  no  one  was  in  charge  of 
Shif  h.^.  this  the  iefeniants  were  near  relations  of  the  deceased 
w>N^  fedtd  Yi^:ed  him.  and  that  the  trespass  in  question  was  a 
^^genCMmrr  ivraoval  of  the  goods  tot  their  preservation  and  protec- 
tiv*«.aai  a  w*$onable  step.  I  am  inclined  to  think  this  would  be 
A  jvVil  rie^  The  Uw  cannot  be  so  unreasonable  as  to  lay  down 
thil  a  p«*k>tt  cannot  interfere  for  the  protection  of  such  things  as 
tva^  *a4  jewelry  in  the  house  of  a  man  just  dead.  But  the  whole 
^4  iSt  «svivc5e\i  pl^  was  not  proved.  The  jury  found  that  the 
^IN^Nhlmi  ^  ced  K>»4  /<(#,  — that  is  to  say,  that  the  articles  were 
^        _  fv^i'  their  pieservation ;  but  it  was  not  proved  that  the 

''«rlte9«ifiiv>e  was  reasonably  necessary,  —  that  is  to  say,  that  the 
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things  were  in  a  position  to  require  the  interference,  and  that 
the  interference  was  reasonably  carried  out.  Mr.  Anstie 
ingeniously  *  argued  that  the  responsibility  of  a  person  [*  59] 
under  circumstances  of  this  kind  is  really  a  question  of 
negligence  and  not  of  trespass.  I  do  not  think  it  is.  But  even 
if  it  were,  it  was  not  shown  that  the  goods  were  in  jeopardy.  The 
supposed  plea  has  not  been  proved.  As  the  point  now  raised  by 
the  plaintiff  never  went  to  the  jury,  the  defendants  would  be  en- 
titled to  a  new  trial ;  but  as  they  do  not  ask  for  it,  the  verdict 
must  be  entered  for  the  plaintiff  for  1«.  damages. 

Cleasbt,  B.  —  I  am  of  the  same  opinion.  I  think  it  moat  impor- 
tant to  guard  the  goods  of  a  deceased  person  from  interference, 
except  in  case  of  necessity.  Beyond  that,  I  think,  no  intermeddling 
ought  to  be  allowed.  Voluntary  and  capricious  interference  should 
be  altogether  forbidden. 

Amphlett,  B.  —  I  am  of  the  same  opinion.  I  should  be  sorry  to 
be  understood  to  mean  that  it  is  not  competent  to  a  member  of 
a  family  or  a  servant  of  the  house  to  interfere  for  the  protection 
of  the  property  of  a  deceased  person.  I  think  they  would  be 
fully  justified  in  putting  away  articles  and  locking  them  up.  In 
1  Williams  on  Executors,  7th  ed.  p.  261, 1  find  it  stated  in  refer- 
ence to  an  executor  de  son  tort  that  "  there  are  many  acts  which  a 
stranger  may  perform  without  incurring  the  hazard  of  being  in- 
volved in  such  an  executorship ;  such  as  locking  up  the  goods  for 
preservation,  directing  the  funeral  in  a  manner  suitable  to  the 
estate  which  is  left,  and  defraying  the  expenses  of  such  funeral 
himself  or  out  of  the  deceased's  effects,  making  an  inventory  of 
his  property,  feeding  his  cattle,  repairing  his  houses,  or  providing 
necessaries  for  his  children ;  for  these  are  offices  merely  of  kind- 
ness and  charity."  I  agree,  however,  with  my  learned  Brothers, 
that  a  reasonable  necessity  for  such  interference  must  be  shown. 
That  question  not  having  been  left  to  the  jury,  we  have  no  option 
but  to  grant  a  new  trial  or  direct  a  verdict  to  be  entered  for  the 
plaintiff.  I  agree  that  the  verdict  should  be  entered  for  the 
plaintiff  for  one  shilling. 

Bule  absolute  to  enter  the  verdict  for  Is. 
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Another  case  which  shows  that  benevolent  intention  affords  no  ezcnse 
for  unwarrantable  dealing  with  another's  goods  is  Riort  v.  Bott  (1874), 
L.  E.  9  Ex.  86,  43  L.  J.  Ex.  81,  30  L.  T.  26,  22  W.  E.  414,  where  the 
plaintiff  had  sent  an  invoice  and  delivery  order  for  barley,  to  the  de- 
fendant who  had  not  ordered  any,  but  who  was  induced  on  the  repre- 
sentation of  O.  (the  broker  who  had  acted  in  the  matter)  to  indorse 
the  order,  so  that  6.  (who  subsequently  absconded)  was  enabled  to 
appropriate  the  barley. 

On  a  somewhat  similar  principle  an  English  company  who  paid  over 
dividends  to  the  persons  entitled  as  representatives  of  a  shareholder 
who  died  domiciled  abroad,  but  who  did  not  and  did  not  intend  to  take 
out  administration  in  England,  have  been  held  liable  to  the  statutory 
penalties  as  persons  who  had  <' taken  possession  of  and  administered'' 
part  of  the  testator's  estate.  New  York  Breweries  Co,  v.  Attomey-Qen- 
eral  (H.  L.  1898),  1899,  A.  C.  62,  68  L.  J.  Q.  B.  136. 

AMEBICAN  NOTES. 

Although  it  was  formerly  held  strictly  that  no  one  could  interfere  with  a 
deceased  person's  estate,  it  is  now  determined  that  there  are  many  acts  which 
do  not  make  one  thus  liable,  such  as  locking  up  the  deceased's  goods  for  pres- 
ervation, directing  his  funeral  and  paying  the  expenses  thereof,  or  feeding  his 
cattle.  Perkins  v.  Ladd,  114  Massachusetts,  420.  If  he  dies  intestate,  his 
widow,  being  entitled  by  preference  to  administration,  may  properly  inter- 
meddle with  his  estate,  and  attend  to  such  things  as  must  be  done  before  letters 
of  administration  can  be  taken  out,  as,  tot  instance,  providing  a  suitable  place  of 
burial.  PettengillY,  Abbott,  167  Massachusetts,  307;  see  Morris  v.  Lotoe,  97 
Tennessee,  248.  Intermeddling  with  an  intestate's  realty  will  not  make  one 
an  administrator  de  son  tort,  Ela  v.  Ela  (N.  H.),  47  Atlantic  Rep.  414.  An 
executor  de  son  tort  cannot  by  his  wrongful  act  acquire  any  benefit  for  him- 
self ;  he  cannot  be  charged  beyond  the  assets  which  come  to  his  hands,  but 
against  those  he  may  set  off  the  jast  debts  which  he  has  paid.  Bacon  v. 
Parker,  12  Connecticut,  212;  Bellows  v.  GoodaU,  32  New  Hampshire,  97; 
Rogffenkamp  v.  Roggenkampy  68  Federal  Rep.  605;  1  Williams  on  Executors 
(7th  Am.  ed.),  c.  6;  see  Weaver  v,  Williamsy  75  Mississippi,  945;  First  Na- 
Honal  Bank  v.  Lewis,  12  Utah,  84 ;  Winfrey  v.  Clarke,  107  Alabama,  355. 
New  obligations  created  by  him  bind  him  personally,  but  not  the  estate. 
Kelley  v.  Kelley,  84  Federal  Rep.  420;  Griffin  v.  Condon,  41  New  York  Sup- 
plement, 380.  A  factor's  power  to  sell  ends  with  his  principal's  death;  yet  a 
sale  by  him  to  reimburse  himself  for  advances  and  expenses  does  not  neces- 
sarily make  him  an  executor  in  his  own  wrong;  and  here,  as  always,  the  inter- 
meddling must  be  of  such  a  character  as  to  indicate  that  the  wrong-doer  is 
endeavoring  to  perform  an  act  which  should  be  performed  only  by  the  legal 
represenUtive.    Willingham  v.  Rushing,  105  Georgia,  72 ;  Boring  v.  Jebe  (Tenn.),. 
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53  Soathwestem  Bep.  763.  But  any  unreanonable  and  unauthorized  assump- 
tion of  the  control  of  another's  property  may  make  one  responsible  as  a  trus- 
tee ex  maUfido,  See  1  Perry  on  Trusts  (4th  ed.)>  s.  245,  and  note  (a);  2 
Pomexoy,  Eq.  Jur.  s.  1055.  There  must,  however,  be  an  actual  holding  of, 
or,  at  least,  dominion  over,  the  property.  Thus,  e.  ^.,  in  KeUum  y.  Snathe  83 
Pennsylvania  State,  158,  164  (see  also  Barry  v.  EUl,  166  id.  344),  where  it 
was  held  that  a  promise  to  purchase  property  at  a  sheriffs  sale,  and  to  convey 
it  to  the  defendant  in  the  execution  upon  repayment  of  the  purchaser's  ad- 
vances, does  not  raise  a  trust,  Strong,  J.,  said :  '*  Th6  fraud  which  will  con- 
vert the  purchaser  at  a  sherifTs  sale  into  a  trustee  ex  malejicio,  of  the  debtor, 
must  have  been  fraud  at  the  time  of  the  sale.  Subsequent  covin  will  not 
answer,  any  more  than  subsequent  payment  of  the  purchase-money  will  con- 
vert an  absolute  purchase  into  a  naked  trust ; "  and  that,  under  the  statute  of 
frauds,  the  mere  breach  of  a  promise  to  convey  does  not  create  in  the  promisor 
a  trust  which  the  contract  itself  was  insufficient  to  raise. 


No.  11.  — BRYANT  v,  HEEBERT. 
(a  A.  1878.) 

BULB. 

Whethee  an  action  is  "  founded  on  tort "  within  the 
meaning  of  the  English  County  Court  Acts,  depends  on  the 
substantial  character  of  the  cause  of  action  and  not  on  any 
forms  of  pleading. 

Brjrant  and  another  y.  Herbert. 

8  C.  P.  D.  88»-393  (s.  c.  47  L.  J.  C.  P.  670;  39  L.  T.  17  ;  26  W.  B.  898). 

Detinue.  —  Costs  where  Verdict  under  £20.  —  County  Court  Acts,  8  j-  [889] 
9  Vict,  c,  95,  s.  129 ;  13  5"  14  Vict.  c.  61,  s,  11 ;  30  5"  31  Vict  c.  142,  s.  6. 

In  an  action,  claiming  the  return  of  a  picture  or  its  value  and  damages  for 
its  detention,  the  plaintiffs  recovered  a  verdict  of  £10,  being  its  value  as  as- 
sessed by  the  jury,  and  Is.  damages  for  its  detention  :  — 

Held,  reversing  the  decision  of  the  Common  Pleas  Division,  that  the  action 
was  founded  on  tort,  within  the  meaning  of  30  &  81  Vict.  c.  142,  sect.  6,  and 
the  plaintiffs  were  entitled  to  their  costs. 

Appeal  from  the  judgment  of  the  Common  Pleas  Division  in 
favour  of  the  defendant.     (3  C.  P.  D.  189.) 

Action  claiming  the  return  of  a  picture  or  its  value,  and  damages 
for  its  detention.  The  jury  assessed  the  value  of  the  picture  at 
£10,  and  the  damages  for  its  detention  at  lis. 
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May  30     Finlay  (Day,  Q.  C,  with  him),  for  the  plaintiflfs. 
H.  Matthews,  Q.  C,  and  Bagnall  Wild,  for  the  defendant. 
The  arguments  and  cases  cited  were  the  same  as  in  the  Court 
below.  Cur.  adv.  wit 

July  2.    The  following  judgments  were  delivered. 

Bbabtwell,  L.  J.  —  It  seems  to  me  that  the  question  in  this  case 
is,  what  is  the  meaning  of  the  words  ''in  any  action  founded  on 
contract,"  and  "  on  any  action  founded  on  tort."  Before  discuss- 
ing that  it  should  be  noticed  that  the  statute^  applies, 
[*390]  whether  *the  case  is  decided  by  verdict,  demurrer,  or 
other  means.  It  seems,  therefore,  inasmuch  as  no  facts 
are  known  when  the  decision  is  on  demurrer,  except  those  stated 
on  the  pleadings,  that  "founded  on  contract,"  or  "founded  on 
tort,"  must  mean  so  founded  on  the  face  of  the  pleadings.  If  so, 
there  seems  to  me  less  difficulty  than  if  the  facts  of  the  case 
are  to  be  considered.  But  either  way,  what  is  the  meaning  of 
"founded  on  contract,"  and  "founded  on  tort?"  The  words  are 
not  words  of  art  even  as  much  as  ex  contractu  or  ex  delicto  would  be. 
They  are  plain  English  words,  and  are  to  have  the  meaning 
ordinary  Englishmen  would  give  them.  What  is  the  foundation 
of  an  action  ?  Those  facts  which  it  is  necessary  to  state  and  prove 
to  maintain  it,  and  no  others.  This  really  seems  a  truism :  unless 
those  necessary  facts  exist,  the  action  is  unfounded  All  other 
facts  are  no  part  of  the  foundation.  There  is  a  further  observa- 
tion. This  statute  passed  after  the  Common  Law  Procedure  Acts. 
They  did  not  abolish  forms  of  action  in  words.  The  Common  Law 
Commissioners  recommended  that:  but  it  was  supposed  that,  if 
adopted,  the  law  would  be  shaken  to  its  foundations ;  so  that  all 
that  could  be  done  was  to  provide  as  far  as  possible  that,  though 
forms  of  actions  remained,  there  never  should  be  a  question  what 
was  the  form.  This  was  accomplished  save  as  to  this  very  ques- 
tion  of  costs  in  actions  within  the  county  court  jurisdiction. 

1  By  30  &  31  Vict.  c.  142,  8.  5,  "  If  demurrer  or  otherwise,  he  shall  not  be 

in    any    action,    commenced    after   the  entitled  to  any  coets  of  suit  nnleas  the 

passing    of  this   Act,   in    any    of   the  Jndg^  certify  on  the  record  that  there 

superior  Courts  of  record,  the  plaintiff  was  sufficient  reason  for  bringing  such 

shall  recover  a  sum  not  exceeding  £20  action  in  such  superior  Court,  or  unless 

if  the  action  is  founded  on  contract,  or  the  Court  or  a  Judge  at  Chambers  shall 

£10  if    founded   on    tort,    whether    by  by  rule  or  order  allow  such  costs." 
yerdict,    judgment    by    default,   or    on 
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Until  the  passing  of  the  statute  we  are  discussing,  it  was  necessary 
to  see  if  an  action  was  assumpsit,  case,  &c.  But  the  Common  Law 
Procedure  Act  having  passed,  and  forms  of  actions  being  practi- 
cally abolished,  the  Legislature  pass  this  Act,  dropping  the  words 
"  assumpsit,  case,"  &a,  and  using  the  words  *'  founded  on  contract," 
'^  founded  on  tort."  This  shows  to  me  that  the  substance  of  the 
matter  was  to  be  looked  at.  One  may  observe  there  is  no  middle 
term ;  the  statute  supposes  all  actions  are  founded  either  on  contract 
or  on  tort.  So  that  it  is  tort,  if  not  contract,  contract, 
if  not  tort.  Then  is  this  action  on  the  face  of  the  *  state-  [*  391] 
ments  of  claim  and  defence  founded  on  contract  or  on  ^ 
tort.  All  that  is  alleged  is  that  the  plaintiffs  are  owners  of  the 
picture,  and  that  the  defendant  detains  it.  This  me^ns  wrongfully 
detains  it,  not  merely  has  in  his  possession,  and  negatively  does 
not  give  it  up.  Then  the  action  is  manifestly  founded  on  a  tort  on 
the  pleadings.  But  so  it  is  if  the  facts  are  looked  at  I  doubt  if 
there  was  any  contract  between  the  parties.  It  is  said  that  the 
defendant  agreed  to  give  up  the  picture.  I  think  not ;  he  was  to 
let  the  owner  take  it  away ;  but  that  is  an  obligation  the  law  casts 
on  every  one  who  has  another's  property  in  his  possession.  But 
assuming  there  was  some  agreement,  the  action  is  not  founded  on 
it  Mr.  Matthews  was  driven  to  contend  that  it  was,  and  that  the 
property  was  still  in  the  plaintiffs  who  could  come  and  seize  it  or 
maintain  another  action  for  it.  This  is  impossible,  and  shows 
therefore  that  the  action  was  for  the  tortious  detention  of  the 
picture,  and  that  the  action  was  founded  on  the  tort  to  be  right  of 
property,  and  not  on  any  contract  Suppose  the  plaintiffs  had 
sold  the  picture  to  A.  B.,  he  might  have  maintained  this  action. 
On  what  would  it  then  have  founded  ?  Clearly  not  on  contract, 
therefore  on  tort  So  it  is  now.  These  are  the  considerations  on 
which  I  think  this  case  ought  to  be  decided,  and  not  by  inquiries 
whether  detinue  is  an  action  ex  ^contractu  or  ex  delicto.  I 
think  that  the  Legislature  intended  that  the  substance  of  the  action 
and  not  its  form  should  be  looked  at  It  leaves  out  what  was  in 
the  former  Act, ''  assumpsit,  case,"  &c.,  and  uses  the  general  words 
"  founded  on  contract,"  "  founded  on  tort"  But  if  the  old  learning 
as  it  was  called  is  to  be  brought  to  help  us,  I  should  come  to  the 
same  conclusion.  No  doubt  dicta  and  decisions  are  to  be  found 
that  detinue  is  an  action  ex  contractu  or  ex  quasi  contractu,  &c., 
but  there  are  dicta  and  decision  the  other  way.    It  is  not  easy 
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to  make  sense  of  them :  perhaps  the  nature  of  the  thing  does  not 
admit  of  it.  It  cannot  be  settled  by  saying  that  debt  and  detinue 
could  be  joined,  and  that  actions  of  tort  could  not  be  joined  with 
actions  on  contract.  Actions  on  contract  could  not  be  joined,  e.  g. 
debt  and  assumpsit.  The  reason  being  unconnected  with  the 
question  whether  the  action  was  ex  eorUractu  or  ex  delicto.  The 
last  case  I  know  of  is  Clements  v.  Flight,  16  M.  &  W. 
[*  392]  42.  This  clearly  holds  *  that  the  action  is  founded  on  a  tor- 
tious detention.  I  should  therefore  come  to  the  same 
conclusion  if  these  considerations  governed  the  case.  But  I 
believe  that  it  was  intended  that  all  this  useless,  and  worse  than 
useless,  learning  should  be  disregarded,  and  the  matter  decided  on 
its  substance. 

Brett,  L.  J.  —  I  concur  in  the  judgment  of  my  learned  Brother, 
but  I  cannot  agree  with  the  reasons  given.  The  question  is  what 
is  the  meaning  of  the  words  "  founded  on  contract  and  founded  on 
tort "  in  sect.  5  of  30  &  31  Vict  p.  142.  With  the  greatest  deference 
to  my  Brother  Bramwell,  I  cannot  conceive  that  those  words  are 
what  he  calls  plain  English,  because  they  seem  to  me  to  be 
technical  terms.  The  conclusion  to  which  I  have  come  is  this, 
that  the  action  of  detinue  is  technically  an  action  founded  on 
contract.  The  action  was  invented  to  avoid  the  technicalities  of 
the  old  law:  the  invention  was  to  state  a  contract  which  could 
not  be  traversed.  Therefore  I  think  the  action  of  detinue,  or  the 
form  of  the  action  of  detinue,  so  far  as  the  remedy  is  concerned  in 
its  legal  signification,  was  founded  on  contract. 

But  then,  did  the  statute  which  we  have  to  construe  mean  to 
use  these  terms  in  that  sense  ?  I  have  had  great  doubts  whether 
it  did  not,  and  whether  using  the  terms  "  founded  on  contract,"  or 
"  founded  on  tort,"  it  was  not  having  regard  to  the  form  of  action. 
But  I  am  not  prepared  to  disagree  with  the  conclusion  that  the 
statute  meant  to  deal  not  with  the  form  of  action,  but  with  the 
facts  with  reference  to  which  the  form  of  action  is  to  be  applied. 
Now,  if  that  be  so,  the  question  then  is,  whether  the  cause  of 
action  in  fact  here  is  a  cause  of  action  founded  on  contract  in  the 
sense  of  its  being  a  breach  of  contract,  or  whether  it  is  founded 
on  tort  in  the  sense  of  its  being  founded  on  a  wrongful  act.  I 
certainly  have  come  to  a  very  clear  conclusion  that  where  persons 
are  sued  in  detinue  for  holding  goods  to  which  another  person  is 
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entitled,  the  real  cause  of  action  in  fact  is  a  wrongful  act,  and 

not  a  breach  of  contract,  because  it  may  arise  and  occur  when 

there  is  no  contract,  and  the  remedy  sought  is  not  a  remedy 

which  arises  upon  a  breach  of  contract    The  real  substantial 

cause  of  action  is  a  wrongful  act,  and  I  am  not  prepared  to  say 

that  the  statute  did  not  mean  when  it  used  the  words 

"  founded  *  on  contract,"  or  "  founded  on  tort,"  founded  on  [*  393] 

breach  of  contract  as  distinguished  from    founded  on 

a  wrongful  act.    If  so  the  action  is  founded  on  a  wrongful  act, 

and  therefore  within  the  meaning  of  the  statute  is  founded  on 

tort 

My  Brother  Baggallat  agrees  in  the  result  at  which  we  have 
arrived.  •        Judgment  reversed, 

ENGLISH  NOTES. 

The  Act  of  30  &  31  Vict,  upon  which  the  above  case  was  decided, 
was  repealed  by  the  County  Courts  Act,  1888  (51  &  62  Vict.  c.  43), 
8.  188.  The  enactment  of  this  Act  corresponding  to  sect.  5  of  the 
former  Act,  is  as  follows:  — 

"  Sect.  116.  With  respect  to  any  action  brought  in  the  High  Court 
which  could  have  been  commenced  in  a  county  Court,  the  following 
provisions  shall  apply:  — 

'<  1.  If  in  an  action  founded  on  contract  the  plaintiff  shall  recover  a 
sum  less  than  twenty  pounds,  he  shall  not  be  entitled  to  any 
costs  of  the  action,  and  if  he  shall  recover  a  sum  of  twenty 
pounds  or  upwards,  but  less  than  fifty  pounds,  he  shall  not  be 
entitled  to  any  more  costs  than  he  would  have  been  entitled  to 
if  the  action  had  been  brought  in  a  county  Court;  and 
'^2.  If  in  an  action  founded  on  tort  the  plaintiff  shall  recover  a  sum 
less  than  ten  pounds,  he  shall  not  be  entitled  to  any  costs  of 
the  action ;  and,  if  he  shall  recover  a  sum  of  ten  pounds  or  up- 
wards, but  less  than  twenty  pounds,  he  shall  not  be  entitled  to 
any  more  costs  than  he  would  have  been  entitled  to  if  the 
action  had  been  brought  in  a  county  Court;  unless  in  any  such 
action,  whether  founded  on  contract  or  on  tort,  a  Judge  of  the 
High  Court  certifies  that  there  was  sufficient  reason  for  bring- 
ing the  action  in  that  Court,  or  unless  the  High  Court  or  a 
Judge  thereof  at  Chambers  shall  by  order  allow  costs.  Pro- 
vided that,  if  in  any  action  founded  on  contract  the  plaintiff 
shall  within  twenty-one  days  after  the  service  of  the  writ,  or 
within  such  further  time  as  may  be  ordered  by  the  High  Court, 
or  a  Judge  thereof,  obtain  an  order  under  Order  Fourteen  of  the 
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Bales  of  the  Supreme  Court  empowering  him  to  enter  judg^ 
ment  for  a  sum  of  twenty  pounds  or  upwards,  he  shall  be 
entitled  to  costs  according  to  the  scale  for  the  time  being  in 
use  in  the  Supreme  Court." 
The  principle  of  Bryant  v.  Herbert  is  applied  under  the  Act  of  1888 
in  the  case  of  Taylor  v.  Manehester^  Sheffield^  &  Lincolnshire  Rail- 
way Co.  (C.  A.  1894),  1896, 1  Q.  B.  134,  64  L.  J.  Q.  B.  6,  71  L.  T. 
596,  43  W.  B.  120.  This  was  an  action  by  a  passenger  in  a  railway 
carriage,  arising  out  of  the  negligence  of  a  servant  of  the  railway  com- 
pany by  shutting  the  door  of  the  carriage  so  as  to  crush  the  plaintiff's 
thumb.  The  Court  of  Appeal,  on  a  reference  from  the  Judge  in  Cham- 
bers, decided  that  the  action  must  be  considered  as  an  action  *'  founded 
on  tort "  within  the  meaning  of  the  section.  The  gist  of  the  decision 
may  be  stated  in  the  words  of  Lord  Justice  Linbley  as  follows  (64  L. 
J.  Q.  B.  8) :  ''  We  have  to  consider  this  Act  of  Parliament,  and  the  only 
cases  which  are  of  any  importance  and  assistance,  as  enabling  us  to  con- 
strue the  Act,  are  those  cases  which  have  been  decided  upon  it  or  upon 
the  similar  enactment  in  the  Act  of  1867,  which  this  Act  has  replaced. 
First  and  foremost,  there  is  the  case  of  Bryant  y.  Herbert  {supra) ; 
secondly,  there  is  a  case  decided  in  the  same  year  of  Bontifex  v.  Mid- 
land  Railway  Co.  (3  Q.  B.  D.  23,  47  L.  J.  Q.  B.  28)  ;  and  then  in  the 
next  year  there  was  the  case  of  Fleming  y.  Manchester^  Sheffield^  is 
Lincolnshire  Railway  Co,  (4  Q.  B.  D.  81).  Having  studied  those  cases 
with  care  (I  do  not  think  it  necessary  to  go  into  them),  it  appears  to 
me  that  this  is  an  action  founded  on  tort,  and  the  conclusion  to  which 
I  have  arrived  is  based  upon  these  reasons.  That  which  caused  the 
injury  was  not  an  act  of  omission,  it  was  not  a  mere  non-feasance;  it 
was  not  merely  the  not  taking  such  care  of  the  plaintiff  as  by  the  con- 
tract the  defendants  were  bound  to  take,  but  it  was  an  act  of  misfeasance 
— -  it  was  positive  negligence  in  jamming  his  hand.  Contract  or  no 
contract,  he  could  maintain  an  action  for  that.  All  he  would  have  to 
prove  would  be  that  he  was  lawfully  on  the  premises  of  the  railway 
company,  and  the  contract  is  merely  a  part  of  the  history  of  the  case. 
I  do  not  think  it  would  be  possible,  without  running  contrary  to  the 
reasoning  of  the  Court  of  Appeal  in  the  case  of  Bryant  v.  Herbert 
(supra)^  which  reversed  the  decision  of  Mr.  Justice  Dsms an  and  my- 
self in  the  same  case,  to  hold  that,  within  the  meaning  of  the  County 
Courts  Act,  this  is  an  action  founded  on  contract  as  distinguished 
from  tort.'' 

The  Irish  statutes  relating  to  a  similar  matter  are  differently 
worded,  the  categories  by  actions  of  contract  and  actions  of  wrongs  or 
injury  '<  dbconnected  with  contract."  (Common  Law  Procedure  Act, 
1863,  s.  243,  and  Common  Law  Procedure  Act,  1856,  8.  97;  Judica- 
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tare  Act^  8.  53).  The  result  is  di&rent  accordingly,  as  is  shown  by 
the  decisions  ol  which,  as  a  recent  one  in  which  they  are  fully  referred 
to,  may  be  here  cited  the  case  of  Meegan  v.  Bdfast,  &c.  Railway  Co. 
1897,  2  Ir.  590. 

AMERICAN   NOTES. 

Actions  founded  upon  contract  may,  it  seems,  here  include  claims  founded 
upon  statute;  and  by  the  Practice  Act  of  Massachusetts  (Public  Statutes, 
c.  167,  s.  1),  actions  for  penalties  are  excluded  from  actions  of  contract,  and 
are  included  in  actions  of  torts,  while  actions  imder  statutes  to  recover  for 
money  expended  have  usually  been  actions  of  contract.  See  Milford  v.  Com- 
monwtaUh^  144  Massachusetts,  64 ;  Wesson  v.  Commonweedth,  id.  60. 

In  Carpenter  v.  Manhattan  Life  Ins.  Co.,  93  New  York,  662,  the  doctrine 
that  a  counteiKslaim  cannot  be  allowed  in  an  action  for  a  tort  was  rejected,  and 
now,  it  appears  to  be  settled,  under  the  Code  Procedure  in  New  York,  that,  in 
%uch  action,  a  counter-claim  arising  out  of  a  contract  connected  with  the  sub- 
ject of  the  action  may  be  pleaded,  and  that,  in  an  action  on  a  contract,  dam- 
ages arising  out  of  a  tort  of  the  plaintiff,  if  the  two  causes  of  action  are 
connected,  may  be  interposed  as  a  counter-claim.  Thomson  y.  Sanders,  118 
New  York,  252 ;  Ter  KuUe  y.  Marskmd,  81  Hun  (N.  Y.),  420. 
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[And  tee  Mallan  y.  May  ;  Priee  y.  Oreen;  Nordenfddt  y.  Maxim  Norden/eldt  Guns 
fr  Ammunition  Co.,  Noe.  8S,  89,  &  40  of  <'  Contract,"  6  R.  0.  892  and  notes.  ThorUy 
Cattle  Food  Co.  y.  Massam ;  White  i.  Mellin,  Nos.  12  &  18  of  "  Defamation,"  9  B.  C. 
180  and  notes.    Trego  y.  Hunt,  "  Goodwill,"  12  R.  C.  442  and  note.] 

No.  1.  — BURGESS  V.  BURGESS. 
(CH.  APP.  1853.) 

No.  2.  — EEDDAWAT  t?.  BANHAM. 

(H.  L.  1896.) 

RULE. 

A  TRADER  will  only  be  restrained  from  selling  goods  in 
his  own  name,  where  the  user  thereof  is  fraudulent. 

But  a  trader  is  not  entitled  to  sell  goods  by  a  descriptive 
name,  which  in  its  primary  meaning  is  a  true  description 
of  the  goods,  if  that  name  is  likely  to  induce  purchasers 
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(immediate  or  ultimate)  to  believe  that  they  are  buying  the 
goods  of  another  trader. 

Burgess  v.  Burgess. 

8  DeG.  M.  &  G.  89^905  (8.  o.  22  L.  J.  Ch.  675 ;  17  Jnr.  292). 

Trade  Name.  —  Trader^s  own  Name.  —  Fraud. 

[896]       Where  a  person  is  seUing  an  article  in  his  own  name,  fraud  most  be 
shown  to  Gonstitate  a  case  for  restraining  him  from  so  doing  on  the 
g^ond  that  the  name  is  one  in  which  another  has  long  been  selling  a  similar 
article. 

Therefore,  where  a  father  had  for  many  years  ezdusively  sold  an  article 
under  the  title  of  **  Burgess's  Essence  of  Anchoyies,"  the  Court  would  not  re- 
strain his  son  from  selling  a  simihir  article  under  that  name,  no  fraud  being 
proved. 

This  was  a  motion  by  way  of  appeal  from  the  decision  of  Vice- 
Chancellor  £[indersley  refusing  an  injunction  to  restrain  the 
defendant,  his  workmen,  servants,  and  agents,  from  selling  or 
disposing  of,  or  causing  or  procuring  to  be  sold  or  disposed  of, 
any  sauce,  essence,  or  composition  manufactured  by  or  for  him, 
and  described  as  or  purporting  to  be  or  represented  as  being  Bur- 
gess's Essence  of  Anchovies,  and  from  using  with  or  for  his  bottles 
of  the  said  sauce,  essence,  or  composition,  or  any  of  them,  any 
wrapper  or  wrappers,  having  printed  thereon  the  words  *  Burgess's 
Essence  of  Anchovies, "  or  any  words  applicable  to  or  descriptive 
of  the  essence  of  anchovies  made  and  sold  by  the  plaintiff,  and 
also  from  using,  publishing,  or  circulating,  or  causing  or  pro- 
curing to  be  used,  published,  or  circulated,  any  catalogue  or 
catalogues,  list  or  lists,  purporting  that  the  defendant  was  the 
manufacturer  of  "  Burgess's  Essence  of  Anchovies,"  or  containing 
any  word  or  words  representing  or  leading  purchasers  or  customers 

to  believe  that  the  sauce,  essence,  or  composition  manu- 
[•  897]  factured  and  sold  by  *  the  defendant  was  the  same  as  that 

then  and  theretofore  manufactured  and  sold  by  the  plain- 
tiff, and  also  from  using  or  exhibiting  any  window  bill,  or  other 
1)111  i)urporting  tliat  the  defendant  sold  "Burgess's  Essence  of 
Anohovlos."  And  also  from  using  any  bill  head  or  invoice  hav- 
ing tliow(m  the  words  "  Manufacturer  of  Burgess's  Essence  of 
A!inlu»vlim."  or  any  words  to  such  or  the  like  purport  or  effect 
Ami  nl»o  friuu  using  any  box  or  packing  case,  bearing  thereon  the 
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words  "Burgess's  Essence  of  Anchovies/  or  any  words  to  such 
or  the  like  purport  or  effect  And  also  from  publishing  or  caus- 
ing to  be  published  any  advertisement  or  advertisements  contain- 
ing the  words  *  Burgess's  Essence  of  Anchovies,"  or  any  words  to 
such  or  the  like  purport  or  effect 

The  original  motion  before  the  Vice-chancellor,  besides  seek- 
ing as  above,  sought  to  restrain  the  defendant  .from  continuing 
over  his  shop  front  the  words  **  late  of  107,  Strand ; "  and  from 
continuing  on  the  sides  of  his  shop  a  plate  with  the  words  "  Bur- 
gess's Fish  Sauce  Warehouse,  late  of  107,  Strand. " 

The  bill,  and  the  affidavits  in  support  of  the  motion,  stated  in 
substance  as  follows :  — 

For  many  years  previously  to  the  year  1800,  John  Burgess,  the 
late  father  of  the  plaintiff,  carried  on  the  trade  of  an  Italian 
warehouseman,  at  No.  107,  Strand,  which  embraced  among  other 
matters  the  making  and  vending  of  various  fish  sauces  and  other 
sauces.  In  the  year  1800  the  plaintiff,  his  only  son,  then  twenty- 
two  years  of  age,  was  taken  into  partnership  by  his  father  in  the 
business,  according  to  the  terms  of  a  deed  of  copartnership,  dated 
the  10th  of  October,  1800,  by  which  it  was  agreed  that 
they  should  be  partners  in  the  said  *  business  during  their  [*  898] 
joint  lives  in  equal  shares,  and  that  upon  the  death  of 
either  of  them,  the  surviving  partner  should  be  at  liberty  to  carry 
on  the  business  on  his  own  separate  account,  and  to  continue  to 
reside  in  the  house  and  premises,  paying  to  the  legal  representa- 
tives of  the  deceased  partner  the  fair  value  of  the  share  and  inter- 
est of  such  partner  in  the  stock  in  trade,  utensils,  and  debts.  The 
plaintiff  and  his  father  thenceforth  carried  on  the  trade  in  partner- 
ship together  at  No.  107,  Strand,  aforesaid,  under  the  style  or 
firm  of  "  John  Burgess  &  Son, "  down  to  the  death  of  the  plain- 
tiff's father,  who  died  in  the  year  1820,  and  left  the  plaintiff  his 
sole  executor  and  residuary  legatee. 

Since  the  death  of  the  father  the  plaintiff  had  continued  to  carry 
on  and  then  carried  on  the  trade  or  business  at  No.  107,  Strand, 
on  his  own  sole  account  and  for  his  own  sole  use,  but  under  the 
same  style  of  "  John  Burgess  &  Son, "  which  had  been  previously 
used.  No  son  of  the  plaintiff  had  at  any  time  been  admitted  a 
partner  in  the  trade  or  business,  and  the  plaintiff  was  the  sole 
proprietor  of  the  said  trade  or  business  carried  on  at  No.  107, 
Strand. 
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J(]hn  Boxgess,  the  plaintiff's  father,  was  the  first  inventor  and 
maonf actoier  of  an  essence  or  sance  called  "  Essence  of  Anchovies, " 
which  was  mannfactnxed  and  sold  by  him  at  Na  107,  Strand,  pre- 
viously to  the  year  1800,  and  by  the  plaintiff  and  his  father  as 
snch  copartners  as  afoiefiaid  subsequently  to  that  year  during  the 
continuance  of  the  copartneiship,  and  had  been  since  the  death  of 
the  plaintiff's  father,  and  still  was  manufactured  and  sold  by  the 
plaintiff  in  very  large  quantities.  The  name  "Essence  of  An- 
chovies *  was  first  used  and  adopted  by  John  Buigess  the  plain- 

tiff*s  father,  and  was  not  U3fed  by  any  person  before  him. 
[^  899]  *  Since  the  year  1800  there  had  always  been  and  there 
still  were  labels  or  printed  papers  afi&xed  to  or  pasted  on 
or  round  the  bottles  in  which  the  said  essence  of  anchovies  so 
manufactured  and  sold  by  the  plaintiff's  father,  and  by  him  and 
the  plaintiff  jointly,  and  by  the  plaintiff  as  aforesaid,  had  been 
and  was  sold 

The  plaintiff  had  two  sons,  William  Harding  Burgess  and  John 
James  Burgess,  who  had  been  for  many  years  retained  and  em- 
ployed by  the  plaintiff  in  his  said  trade  or  business  as  his  assist- 
ants»  receiving  salaries;  and  the  defendant  William  Harding 
Burgess  was  so  retained  and  employed  for  a  period  of  thirty 
yt>ars>  or  thereabouts,  before  and  up  to  the  month  of  May,  1851. 
IU>  was  permitted  to  reside  on  the  trade  premises.  No.  107,  Strand, 
and  did  so  reside  until  Februaiy,  1847,  and  the  plaintiff's  other 
Si.m  also  resided  on  the  premises  for  many  years. 

Shi^ly  before  Midsummer,  1852,  the  plaintiff  was  informed 
that  William  Harding  Burgess  had  taken  a  house,  warehouse,  and 
l>wmises  in  King  William  Street,  in  the  city  of  London,  on  a 
iiM\^»  or  hvt  a  term  to  commence  at  or  from  Midsummer,  1852, 
l^nd  tl\e  i^aintiff  was  afterwards  informed  that  William  Harding 
UuTgeaa  was  fitting  up  the  same  premises  for  busines& 

About  the  15th  of  August,  1852,  the  plaintiff  was  informed 
U\at  Williiou  Harding  Burgess  had  just  opened  business  (as  in 
(aot  he  had)  at  or  on  the  same  premises  in  the  trade  of  an  Italian 
and  M\  w^uoe  >varehouseman,  and  was  selling  or  offering  for  sale 
vrtrioua  sauws  and  other  articles,  such  as  were  usually  sold  by 
luUatt  wiurt^ousemen. 

The  defendant  had  lettere  and  figures  over  his  shop-front 

l*»00)  •the  wi^s  "  W.  H.  Burgess,  late  of  107,  Strand;''  the 

w\vr\lH  "W»  H  Burgess,"  occupying  the  space  over  one 
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window,  and  the  figures  and  word  *  107,  Strand,"  occupying  the 
space  over  the  other  window,  and  the  words  **  late  of  "  being  in 
the  intermediate  space  over  the  fan-light ;  and  being,  according  to 
the  statements  in  tiie  bill  and  the  affidavit,  in  much  smaller  let- 
ters, and  in  German  text,  so  as  not  to  attract  the  same  notice. 

The  labels  used  by  the  plaintiff  and  defendant  respectively, 
which  were  principally  relied  upon,  were  as  follows:  — 

"  107  (royal  arms),  Strand,  comer  of  the  Savoy  Steps.  John 
Burgess  &  Son.  Original  and  Superior  Essence  of  Anchovies. 
The  excellence  of  their  much  esteemed  essence  of  anchovies  stands 
unrivalled  as  a  fish  sauce,  viz. ,  for  salmon,  turbot,  soles,  eels,  cod, 
haddock,  and  in  all  stewed  fish.  N.  B.  Be  careful  that  you  are 
not  imposed  upon  by  being  supplied  with  the  counterfeit  sort,  as 
many  persons  are  daily  waiting  upon  country  shopkeepers,  offer- 
ing them  an  extra  large  profit  to  vend  it.  Burgess's  New  Sauce 
is  strongly  recommended  to  those  palates  not  partial  to  anchovy. 
The  very  flattering  reception  this  new  sauce  has  experienced  in- 
duces the  proprietors  to  offer  it  as  one  of  general  utility  and  con- 
venience, being  alike  adapted  for  fish,  game,  meats,  or  poultry,  all 
made  dishes,  steaks,  meat  pies,  browning  for  gravies  or  soups, 
maintenon  cutlets,  &c. " 

*  36  King  William  Street,  Late  of  107, 

City,  London.  (Boyal  arms.)  Strand. 

Burgess's 
Essence  of  Anchoviea 

*"  The  excellence  of  the  much  esteemed  essence  of  an- 
chovies, *  stands  unrivalled  as  a  fish  sauce,  viz. ,  for  sal-  [*  901] 
mon,  turbot,  soles,  eels,  cod,  and  for  all  stewed  fish.  This 
sauce  is  made  with  the  same  care  which  has  rendered  it  pre- 
eminent, and  is  warranted  to  keep  in  extreme  climates  whether 
hot  or  cold.  Burgess's  Univeral  Sauce  is  confidently  recommended 
to  those  not  partial  to  the  essence  of  anchovies.  The  proprietor 
is  induced  to  offer  this  sauce  as  one  calculated  for  general  utility 
and  convenience,  being  applicable  to  all  kinds  of  fish,  game,  made 
dishes,  steaks,  chops,  meat  pies,  mutton  cutlets,  &c. " 

The  Vice-Chancellor  granted  an  injunction,  restraining  the 
defendant  from  continuing  the  use  of  the  words  "  late  of  107, 
Strand,"  and  from  continuing  on  the  sides  of  his  shop  door  the 
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plate  with  the  words  "  Burgess's  Fish  Sauce  Warehouse,  late  of 
107,  Strand,"  but  refused  the  rest  of  the  motion. 

From  this  refusal  the  plaintiff  now  appealed. 

Sir  Frederick  Thesiger,  Mr.  Campbell,  and  Mr.  Eegnier  Moore, 
for  the  motion:  — 

The  words  "  Burgess's  Essence  of  Anchovies  "  have  never  been 
used  except  to  designate  the  article  manufactured  and  sold  by  the 
plaintiff  and  his  late  father,  or  one  of  them,  and  would  always  be 
supposed  to  denote  that  the  article  to'  which  they  were  afBxed  had 
been  so  manufactured  and  sold.  The  circumstance  that  another 
person  has  the  same  name  does  not  entitle  him  to  mislead  the 
public  by  adopting  the  trade-mark  in  which  the  plaintiff  has 
acquired  a  property.  In  Sykes  v.  Syhea,  3  B.  &  C.  541  (27  E.  R 
420),  the  plaintiff  made  shot  belts  and  powder  flasks,  which  he 
was  accustomed  to  mark  with  the  words  "  Sykes's  Patent " 
[*  902]  *  The  defendants  in  that  case,  one  of  whom  was  named 
Sykes,  used  a  stamp  with  the  words  "Sykes's  Patent,* 
and  it  was  contended  that  as  one  of  the  defendants  was  named 
Sykes,  and  the  plaintiff  had  no  more  right  to  call  his  goods  patent 
than  the  defendants,  the  proceeding  was  justifiable;  but  the  Court 
of  Queen's  Bench  held,  that  although  the  defendants  did  not 
themselves  sell  the  articles  as  goods  of  the  plaintiff's  manufac- 
ture, the  verdict  for  the  plaintiff  ought  not  to  be  disturbed.  In 
Blofidd  V.  Payne,  4  B.  &  Ad.  410  (38  R  R  270),  the  plaintiff 
was  the  inventor  of  metallic  hones  which  he  was  accustomed  to 
wrap  up  in  envelopes  to  distinguish  them.  The  defendants  made 
other  hones  and  wrapped  them  up  in  similar  envelopes,  whereby 
the  plaintiff  alleged  that  he  was  prevented  from  disposing  of  a 
great  number  of  his  hones,  and  they  were  depreciated  in  value, 
and  injured  in  reputation :  it  was  held  that  the  plaintiff  was 
entitled  to  damages,  although  he  did  not  prove  that  the  defend- 
ants' hones  were  inferior,  or  that  he  had  sustained  any  specific 
damage. 

[The  Lord  Justice  Knight  Bkuce.  —  The  law  on  the  subject  is 
as  old  as  Southern  v.  HoWy  in  Popham's  Eeports,  144.] 

In  Croft  V.  Day,  7  Beav.  84-88,  Lord  Langdale  said,  *  No 
man  has  a  right  to  sell  his  own  goods  as  the  goods  of  another. 
You  may  express  the  same  principle  in  a  different  form,  and  say 
that  no  man  has  a  right  to  dress  himself  in  colours,  or  adopt  and 
}*ear  symbols,  to  which  he  has  no  peculiar  or  exclusive  right,  and 
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thereby  personate  another  person,  for  the  purpose  of  inducing  the 
public  to  suppose,  either  that  he  is  that  other  person,  or  that  he 
is  connected  with  and  selling  the  manufacture  of  such 
other  person,  *  while  he  is  really  selling  his  own.  It  is  [*  903] 
perfectly  manifest  that  to  do  these  things  is  to  commit  a 
fraud,  and  a  very  gross  fraud.  I  stated  upon  a  former  occasion, 
that,  in  my  opinion,  the  right  which  any  person  may  have  to  the 
protection  of  this  Court  does  not  depend  upon  any  exclusive  right 
which  he  may  be  supposed  to  have  to  a  particular  name,  or  to  a 
particular  form  of  words.  His  right  is  to  be  protected  against 
fraud,  and  fraud  may  be  practised  against  him  by  means  of  a 
name,  though  the  person  practising  it  may  have  a  perfect  right 
to  use  that  name,  provided  he  does  not  accompany  the  use  of  it 
with  such  other  circumstances  as  to  effect  a  fraud  upon  others. ' 

Perry  v.  TruefiUy  6  Beav.  66,  is  to  the  same  effect.  In  Milling- 
ton  V.  Fox,  3  Myl.  &  Cr.  338  (45  RR  271),  the  Coui;t  held  that 
there  is  a  title  to  trade-marks  independently  of  fraud.  Lord 
CoTTKNHAM,  in  giving  judgment  in  that  case,  said,  "  It  does  not 
appear  to  me  that  there  was  any  fraudulent  intention  in  the  use  of 
the  marks.  That  circumstance,  however,  does  not  deprive  the 
plaintiffs  of  their  right  to  the  exclusive  use  of  those  names;" 
and  his  Lordship  decreed  a  perpetual  injunction. 

They  also  referred  to  Lewi8  v.  Larigdon,  7  Sim.  421  (40  R  R 
166),  and  KtwU  v.  Morgan,  2  Keen,  213. 

Mr.  Bacon  and  Mr.  May,  for  the  defendant,  were  not  called 
upon. 

The  Lord  Justice  Knight  Bbuce  :  — 

All  the  Queen's  subjects  have  a  right,  if  they  will,  to  manufac- 
ture and  sell  pickles  and  sauces,  and  not  the  less  that 
their  fathers  have  done  so  before  them.  All  *  the  Queen's  [*  904] 
subjects  have  a  right  to  sell  these  articles  in  their  own 
names,  and  not  the  less  so  that  they  bear  the  same  name  as  their 
fathers ;  nor  is  there  anything  else  that  this  defendant  has  done 
in  question  before  us.  He  follows  the  same  trade  as  that  his 
father  follows  and  has  long  followed,  namely,  that  of  a  manufac- 
turer and  seller  of  pickles,  preserves,  and  sauces;  among  them, 
one  called  **  essence  of  anchovies. '  He  carries  on  business  under 
his  own  name,  and  sells  his  essence  of  anchovies  as  **  Burgess's 
Essence  of  Anchovies, "  which  in  truth  it  ia     If  any  circumstance 
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of  fraud,  now  material,  had  accompanied,  and  were  continuing  to 
accompany,  the  case,  it  would  stand  very  differently;  but  the 
whole  case  lies  in  what  I  have  stated.  The  whole  ground  of 
complaint  is  the  great  celebrity  which,  during  many  years,  has 
been  possessed  by  the  elder  Mr.  Burgess's  essence  of  anchovies. 
That  does  not  give  him  such  exclusive  right,  such  a  monopoly, 
such  a  privily,  as  to  prevent  any  man  from  making  essence  of 
anchovies,  and  selling  it  under  his  own  name.  Without  therefore 
questioning  any  one  of  the  authorities  cited,  all  of  which  I  assume 
to  have  been  correctly  decided,  I  think  that  there  is  here  no  case 
for  an  injunction. 

But  if  I  had  any  doubt  upon  the  matter,  it  would  be  impossible, 
I  think,  to  accede  to  the  present  motion,  a  mere  interlocutory 
application  by  way  of  appeal,  notice  of  which  is  not  given  till 
March,  to  vary  an  order  pronounced  in  the  preceding  October.  I 
am  of  opinion  that  this  motion  must  be  refused  with  costs,  with 
liberty  to  the  plaintiff  to  take  such  proceedings  at  law  as  he  may 
be  advised. 

The  Lord  Justice  Turner  :  — 

I  concur  in  the  opinion  that  this  motion  should  be  refused 
with  costs.  No  man  can  have  any  right  to  represent 
[*  905]  *  his  goods  as  the  goods  of  another  person,  but  in  applica- 
tions of  this  kind  it  must  be  made  out  that  the  defendant 
is  selling  his  own  goods  as  the  goods  of  another.  Where  a  person 
is  selling  goods  under  a  particular  name,  and  another  person^  not 
having  that  name,  is  using  it,  it  may  be  presumed  that  he  so  uses 
it  to  represent  the  goods  sold  by  himself  as  the  goods  of  the  per- 
son whose  name  he  uses;  but  where  the  defendant  sells  goods 
under  his  own  name,  and  it  happens  that  the  plaintiff  has  the 
Hnnui  name,  it  does  not  follow  that  the  defendant  is  selling  his 
^oods  as  the  goods  of  the  plaintiff.  It  is  a  question  of  evidence 
in  oach  case  whether  there  is  false  representation  or  not  Look- 
ing nt  the  labels  before  us,  I  think  it  is  clear  that,  since  the  order 
nmdo  by  the  Vice-Chancellor,  there  has  been  no  representation 
niado  on  the  part  of  the  defendant  that  the  goods  which  he  is  sell- 
In^  are  the  goods  manufactured  by  the  plaintiff.  This  motion, 
thumfore,  must  be  refused  with  costs,  the  plaintiff  having  liberty 
in  proceed  at  law  as  he  may  be  advised. 
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Beddaway  v.  Banham. 

1896,  A.  C.  199-222  (b.  0.  65  L.  J.  Q.  B.  381 ;  74  L.  T  289;  44  W.  B.  638). 

Trade  Name,  —  Common  Law  Right.  —  Name  indicating  Manufacturer.  —  [199] 

True  Description  of  Article  sold.  —  ImitaHon.  —  Tendency  to  Deceive.  — 

Fraud. 

A  trader  is  not  entitled  to  pass  off  his  goods  as  the  goods  oi  another  trader 
by  selling  them,  under  a  name  which  is  likely  to  deceive  purchasers  (whether 
immediate  or  ultimate)  into  the  belief  that  they  are  baying  the  goods  of  that 
other  trader,  although  in  its  primary  meaning  the  name  is  merely  a  true  descrip- 
tion of  the  goods. 

The  plaintiff  had  for  some  years  made  belting  and  sold  it  as  '*  Camel  Hair 
Belting/'  a  name  which  had  come  to  mean  in  the  trade  the  plaintiffs  belting 
and  nothing  else.  The  defendant  began  to  sell  belting  made  of  the  yam  of 
camel's  hair,  and  stamped  it  **  Camel  Hair  Belting  "  so  as  to  be  likely  to  mis- 
lead purchasers  into  the  belief  that  it  was  the  plaintiff's  belting,  endeavouring 
thus  to  pass  off  his  goods  as  the  plaintiff's. 

Held^  that  the  plaintiff  was  entitied  to  an  injunction  restraining  the  de- 
fendant from  using  the  words  <*  camel  hair "  as  descriptive  of  or  in 
*  connection  with  belting  made  or  sold  or  offered  for  sale  by  him  and  [*200] 
not  manufactured  by  the  plaintiff  without  clearly  distinguishing  such 
belting  from  the  plaintiff's  belting,  or  from  describing  his  belting  so  as  to 
represent  or  induce  the  belief  that  it  was  the  plaintiff's  belting. 

The  decision  of  the  Court  of  Appeal  ([1895]  1  Q.  B.  286)  reversed. 

The  following  statement  of  the  facts  is  taken  from  the  judgment 
of  Lord  Heesohell  :  — 

The  appellant,  Frank  Beddaway,  has  been  for  many  years  a 
manufacturer  of  machine  belting.  In  October,  1892,  the  com- 
pany, the  other  appellants,  was  incorporated;  and  the  business 
has  since  been  carried  on  by  it.  In  1877  Eeddaway  began  to 
make  belting  from  yam,  which  consisted  principally  of  wool  or 
hair,  and  sold  it  under  the  name  of  "  Woollen  Belting. "  About 
the  year  1879  he  began  to  call  the  belting  which  he  manufactured 
"  Camel  Hair  Belting,  *  for  the  purpose  of  distinguishing  it  from 
the  belting  of  other  manufacturers.  A  large  proportion  of  his 
trade  has  been  with  India,  the  Colonies,  and  foreign  countries. 
The  belting  consigned  to  these  countries  was  stamped  with  a 
"Camel,"  or  with  the  word  "Camel,"  or  "Camel  Hair,"  and 
sometimes  with  both. 

The  yam  of  which  the  appellant's  belting  chiefly  consists  is, 
for  the  most  part,  made  of  camel  hair.     I  gather  from  the  evi- 
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iKE.-^  dxiK.  iltamiea  ±e  wool  or  hair  d  wliidi  the  yam  was 
jBbie  -wmt  3Banimmij  skZed  *  anel  hair,'  it  wis  not  generally 
2i/wzL  dc  ill  dwiuitt  incil  aeoBicIjy  ^nas  it  leally  consisted  of  the 

lair  jf  "T>»>    "rnnmaJ 

[j  in  the  employment  of 
i  to  be  so  employed  in  1889, 
xmL  WQBL  ^  luwufwtmK  3ei:±i^  'Jn  iif^  own  accoont.  He  made 
jielnnaf  sobl  jscl  it  :sm  aow  deacrircion  as  that  nsed  by  the 
ir^«iIani2L  wh^cfi  itt  wui  Jni  ^venJaed  as  Arabian  belting.  The 
ss^^maaic  ^-.mraiiy  w»  5.0Kii  ia  1>1*I,  and  in  April  or  May  of 
:iijc  jfflr  '>^^  X  2lZ1  ^aiHr  bisiiib^  *  Camel  Hair  Belting,*  those 
w  rx&  JDii  :uiAs«t  wiiri^  miy.  beoc  in  mast  cases  stamped  on  the 
Vrrn^r;  XLux^  iciist  isjSBnskXsseB  i^  msde,  for  many  years 
>K^  i«L:z2^  ::w  prncfpil  rsj^TsciHait  of  which  was  camel  hair 
j:scu  iosi  wiL.'.^  ritij  ^^ui  43d  oi»cribed  by  soch  names  as  yak» 

^^  iCI^  *  r^  igwh^Ai^  2ftTiz^  jeamed  that  the  respondents 
ww»  jur.Viy  2%f I:=:2g  iecribied  as  *  Camel  Hair  Belting,  * 
im£  w::a  ^*^  wur^  scisrr^  ^cc  :;.  toooght  this  action  for  an 
irxict.ca;^  wi:ca  w»  rrlei  as  Mizch^^ter  before  Collins,  J., 
tie  i  ^Q^sil  ::tr7.  Ibe  jearaed  J^icge  directed  the  jury  that  if 
,  jv*  •:-ra^:ic.  I  iui  sasccwoed  ia  so  idenuMpg  his  name  with  those 
^vrti?  4B?  :ia5  .*it  iitf  auLrSwc  *  Cansel  Hair  Belting  *  would  mean 
S.o:Ji^^^  ^  i^;i::i3a:.  aac  if  :h^f  defendant  so  described  his  partieu- 
\Lr  v^-ri^r^c  *5^  5v*  S»  I:b»lT  50  dev>?iTe  purchasers^  it  would  not 
^i.«::trc  t^  rv^^::^  oc  aw  tor  u:<?  decision  of  this  case  whether  he 
rtctottvxxi  ^^  Jwvv:vv  vcrcijB»r$  by  so  doing  or  not  The  questions 
Vft  >T  ;irf  V««B^  J^^^  to  rfre  jury,  with  their  answers,  were  as 

^\  t  l\w  *  C^oael  Hail  Belting  *  mean  belting  made  by  the 
x>Lc^t;tt*^  »  v^:cJt::t^i^i!ed  from  belling  made  by  other  manufac- 
r.T^ir^*  ^t  Y^  — C^  i  Or  does  it  mean  belting  of  a  particular 
V  tNi  w^:>kh;^5  )f^6rwJK^  w*  mt  particular  maker  ?  A.  No.  —  Q.  3. 
IV  ;^^  sikfi^^Ssct;^  $0  vl*^?oribe  their  belting  as  to  be  likely  to  mis- 
\\iv\  tHtfv^A;5*;^«v  i^.Nt  ^^  '^*^l  them  to  buy  the  defendants'  belting, 
w  .i  ivl  t'.r  ;.V  Kl:::t^-  ol  the  plaintiffs?  A.  Yes.  —  Q.  4  Did 
^:v  >k  V^t^ui,t;:j^  <i^xA\v^.r  U>  pas$  off  their  goods,  as  and  for  the 
^\\^K  of  ;>v^  v'*^^^^^*^*^  $»k^  *s  to  be  likely  to  deceive  purchasers  ? 

t^>^'  Vir^wt  JvnV^  vNHt^^few^  the  first  three  questions  only  to 
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be  necessary,  but  added  the  fourth  question  at  the  instance  of  the 
counsel  for  the  plaintiffs. 

Upon  the  findings  of  the  jury  Coluns,  J.,  entered  judgment 
for  the  plaintiffs  with  costs;  and  he  granted  an  injunction  re- 
straining the  defendants  from  continuing  to  use  the  words  **  Camel 
Hair "  in  such  a  manner  as  to  deceive  purchasers  into  the  belief 
that  they  are  purchasing  belting  of  the  plaintiffs'  manufacture, 
and  from  thereby  passing  off  their  belting  as  and  for  the  belting 
of  the  plaintiffs'  manufacture. 

Upon  an  application  to  set  aside  the  verdict,  judgment  and  in- 
junction and  enter  judgment  for  the  defendants,  on  the  ground 
that  there  was  no  evidence  to  support  the  verdict,  and  that  the 
Judge  ought  to  have  entered  judgment  for  the  defendants  upon  the 
findings  of  the  jury,  or  for  a  new  trial  on  the  grounds  of 
*  misdirection,  and  that  the  verdict  was  against  the  [*  202] 
weight  of  evidence,  the  Court  of  Appeal  (Lord  Eshbr^ 
M.  R,  LoFES  and  Bigby,  L  JJ.)  reversed  the  decision  of  Collins, 
J. ,  and  entered  judgment  for  the  defendants  with  costs  ([1895]  1 
Q.  B.  286).  Against  this  decision  the  plaintiffs  brought  this 
appeal 

Feb.  18,  20,  21,  24  Asquith,  Q.  C,  and  Moulton,  Q.  C.  (J. 
C.  Graham,  with  them),  for  the  appellants.  —  The  principle  appli- 
cable to  cases  of  this  class  is  stated  by  Lord  Kingsdown  in 
Leather  Cloth  Co,  v.  American  Leather  Cloth  Co.^  11  H.  L.  C.  at 
p.  538,  that  a  man  has  no  right  to  put  off  his  goods  for  sale  as 
the  goods  of  a  rival  trader,  and  cannot  therefore  be  allowed  to  use 
names  or  marks  by  which  he  may  induce  purchasers  to  believe 
that  the  goods  he  is  selling  are  the  manufacture  of  another  person. 
There  is  no  exception  in  the  case  of  a  name  which  is  verbally  and 
in  its  primary  meaning  a  true  description  of  the  goods,  but  which 
has  acquired  the  meaning  in  the  trade  that  the  goods  are  those  of 
a  particular  maker,  so  that  purchasers  ask  for  them  exclusively  by 
that  name  and  buy  them  in  the  belief  that  they  are  getting  that 
trader's  goods.  The  Court  of  Appeal  treated  this  case  as  an  ex- 
ception to  the  general  rule,  because  the  defendants  in  using  the 
name  "  camel  hair  belting  *  only  told  "  the  simple  trutL  "  But 
there  is  no  exception  to  the  rule :  it  is,  as  Turneb,  L.  J. ,  said  in 
Burgess  v.  Bv/rgess,  3  D.  M.  &  G.  896,  a  question  of  evidence  in 
each  case  whether  there  is  false  representation.  The  defendants' 
belting  was  no  doubt  made  of  the  yam  of  camel's  hair,  and  in  one 
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"^""^    ^    -^■-    ^  ;/.     /   t,:L>;r:T  is  the  other  way. 
'  ^    *'    "^   '    1.  .,     >.    x^r  >?  .«  5  j«ds  in  plain  terms 

X       *    ^'^--      A  xAa  .-aasoi  take  out  a  patent 
^.  V   v->   .      -   .^'  ^  JTr.r-^y :  aad  the  plaintiffe  can- 
ts.   >i.V>55.lU»V^  ..   '*•  V     ■     ^ 


t  i.^TC^I'e^^^tweanseotherpeo- 
^'  ^  "'    '^^v.vri.^-rvc.a.     5.-:^T.  ihrrj^  Ok  186, 
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not  claim  the  exclusive  use  of  a  truthful  description  such  as  *  camel 
hair  belting. "     The  defendants  do  no  wrongful  act  but  are  only 
exercising  their  natural  rights  in  using  a  true  description,  and  are 
not  to  be  restrained  because  some  of  the  public  may  make 
mistakes.     Turton  v.  Twrton ;  •  In  re  Leonard  &  Mlis's  [*  204] 
Trade  Mark,  26  Ch.  D.  288.     There  is  an  obvious  dis- 
tinction between  a  mere  description  such  as  "  Stone  Ale  '  and  a 
definition  per  genus  et  differentiam,  such  as  **  camel  hair  belting. " 
There  was  no  imitation  of  the  plaintiffs'  labels  or  marks.     The 
evidence  did  not  support  the  findings:  there  was  no  evidence  of 
fraud,  and  fraud  is  essential  to  the  plaintiffs'  case.     The  fourth 
finding  does  not  charge  fraud ;  nor  did  the  statement  of  claim. 
The  House  took  time  for  consideration. 

March  26.  Lord  Halsbury,  L.  C.  —  My  Lords,  I  believe  in 
this  case  that  the  question  turns  upon  a  question  of  fact  The 
question  of  law  is  so  constantly  mixed  up  with  the  various  ques- 
tions of  fact  which  arise  on  an  inquiry  of  the  character  in  which 
your  Lordships  have  been  engaged,  that  it  is  sometimes  difficult 
when  examining  former  decisions  to  disentangle  what  is  decided 
as  fact  and  what  is  laid  down  as  a  principle  of  law.  For  myself, 
I  believe  the  principle  of  law  may  be  very  plainly  stated,  and 
that  is,  that  nobody  has  any  right  to  represent  his  goods  as  the 
goods  of  somebody  elsa 

How  far  the  use  of  particular  words,  signs,  or  pictures  does  or 
does  not  come  up  to  the  proposition  which  I  have  enunciated  in 
each  particular  case  must  always  be  a  question  of  evidence,  and 
the  more  simple  the  phraseology,  the  more  like  it  is  to  a  mere 
description  of  the  article  sold,  the  greater  becomes  the  difficulty 
of  proof ;  but  if  the  proof  establishes  the  fact,  the  legal  consequence 
appears  to  follow. 

In  this  case  the  words  "  camel  hair  belting  "  suggest  such  a 
difficulty  of  proof.  If  I  had  been  sitting  as  a  juryman  in  this 
case  I  confess  (but  for  a  circumstance  I  am  about  to  mention), 
I  should  have  had  great  difficulty  in  acquiescing  in  the  conten- 
tion that  a  person  was  making  his  goods  pass  as  the  goods  of 
somebody  else  by  simply  describing  the  subject  of  sale  by  these 
words.  It  is  partly  made  or  substantially  made  of  camel  hair, 
and  it  is  belting.  To  me  or  to  other  persons  not  familiar  with 
the  trade  this  undoubtedly  does  seem  simply  a  description  of 
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[*205]  *the  aitide  sold,  aai  mc  a  iijaiaHlilicn  of  its  being 
nude  by  a  pnticnliv  iMimfirtiifeg.  Bat  then  I  should 
not  knov,  wbat  tinww  engaged  in  die  tnde  woold  know,  how 
fax  paitienlar  w«ds.  ewok  tbjQgh  dcBcripdre  of  die  article  aold, 
may  haTe  aoqniied  a  kind  of  tBrhnicail  significatioD  which  would 
give  to  them  in  the  tnde  as  completely  the  chanMrfeer  of  being 
made  by  a  paiticiilar  mannSMtmer  as  if  they  were  stamped  with 
his  tHMfe-ma^ 

The  circomslanoe  to  which  I  lefeiied  is  to  be  f oond  in  the  letter 
of  June  12,  1S9L  The  writer,  who  doabdess  knew  what  he  was 
doing,  specially  desires  that  the  thing  which  he  is  ofdering  shoold 
bear  no  other  stunp  than  *  Camel  Hair  Belting,*  and  if  he  gets 
that  he  adds  *  I  think  I  can  take  this  crier  fran  Beddaways. ' 

My  Loxds,  I  think  with  this  letter  before  them  the  jury  were 
perfectly  right,  and  that  my  priwUL  fa€u  impression  from  the 
wcfds  being  only  descripuTe  of  the  article  sold  would  have  been 
wrong.  The  result  is,  in  my  mind,  that  the  proof  is  satisbctoiy, 
and  that  <Mie  man's  goods  are  being  sold  as  if  they  were  the  goods 
of  the  other. 

My  Lords,  reUanoe  appears  to  have  been  placed  in  the  Court  of 
Appeal  on  what  was  supposed  to  be  decided  in  Burgeu  v.  Burgas^ 
3  D.  M.  &  6.  896  (pi  186,  amU\  by  Knight  Brucb,  L  J.,  and 
Sir  George  TraNSE,  and  I  think  it  is  necessary  to  examine  the 
decision  in  Burgess  v.  Burgess^  to  see  what  it  really  did  decide  and 
the  facts  upon  which  that  decision  was  based.  Kixdsbslkt,  V.  -C.  , 
had  by  an  injunction  restrained  the  defendant  from  continuing  to 
use  the  words  *  Late  of  107,  Strand,*  where  he  had  been  employed 
by  his  father,  and  from  continuing  on  the  sides  of  his  shop  door  a 
plate  with  the  words  *  Burgess's  Fish  Sauce  Warehouse,  late  of  107, 
Strand.  *  The  defendant  Burgess  had  for  many  years  been  in  the 
employment  of  his  father  in  the  trade  of  an  Italian  and  fish  sauce 
warehouseman,  and  had  shortly  before  the  application  for  the 
injunction  set  up  in  King  William  Street  a  similar  business, 
placing  the  words  which  the  Vick-Chancellor  restrained  the 
use  of  on  his  shop  door  and  the  sides  of  his  house.  An  appeal 
was  brought  against  the  refusal  of  the  Yice-Chancellob 
P  306]  *  to  go  further  and  to  prohibit  the  use  of  the  words  "  Bur- 
gess's Essence  of  Anchovies  *  in  any  bill-head,  invoice,  or 
adN'ertisomeut 

The  wfusal  of  Knight  Bruce,  L  J.,  to  interfere  with  what  the 
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VICE-CHANCELLOR  had  detemiined  is  stated  by  himself  to  be 
grounded  on  the  fact  that  the  defendant  carried  on  business  under 
his  own  name,  and  '^  sells  his  essence  of  anchovies, "  which  ap- 
pears to  be  assumed  to  be  a  known  article,  "  as  Burgess's  Essence 
of  Anchovies  which  in  truth  it  is. '  "  The  whole  ground  of  com- 
plaint," says  Sjiight  Bruce,  L.  J.,  "  is  the  great  celebrity  which 
during  many  years  has  been  possessed  by  the  elder  Mr.  Burgess's 
Essence  of  Anchovies."  Again,  be  it  observed,  treating  the 
words  **  Essence  of  Anchovies "  as  describing  a  known  article  not 
peculiar  to  any  one  manufacturer.  '^  That "  (continues  the  learned 
Judge)  *  does  not  give  him  such  exclusive  right,  such  a  monopoly, 
such  a  privilege  as  to  prevent  any  man  from  making  essence  of 
anchovies  and  selling  it  under  his  own  name." 

And  Turner,  L.  J. ,  I  think  most  accurately  says :  ^  It  is  a 
question  of  evidence  in  each  case  whether  there  is  false  represen- 
tation or  not  Looking  at  the  labels  before  us,  I  think  it  is  clear 
that,  since  the  order  made  by  the  Yige-Chanoellor,  there  has 
been  no  representation  made  on  the  part  of  the  defendant  that  the 
goods  which  he  is  selling  are  the  goods  manufactured  by  the 
plaintiff." 

My  Lords,  I  have  only  to  add  to  that,  that  even  then  the 
learned  Judges  did  not  conclude  the  question,  for  dealing  with  an 
interlocutory  injunction,  as  they  were,  they  left  the  plaintiff,  if 
he  thought  proper,  to  try  his  action  at  law,  and  make  out,  if  he 
could,  that  there  was  ttie  false  representation,  which,  if  made, 
would  give  a  ground  of  action.  But  it  is  most  important  to 
observe  the  hypothesis  of  fact  upon  which  that  judgment  pro- 
ceeds, and  if  the  facts,  such  as  they  have  been  established  in  this 
case,  could  have  been  made  out,  I  cannot  understand  that  there  is 
any  principle  of  law  laid  down  which  would  have  prevented  an 
injunction,  although  the  defendant's  name  was  "Burgess"  and 
although  the  article  was  described  by  a  descriptive  name, 
which  however  had  not  as  matter  of  fact  in  that  *  case,  [*  207] 
in  the  view  of  the  Judges,  the  technical  signification  of 
being  only  made  by  Burgess  the  father. 

My  Lords,  it  seems  to  me  therefore  that  there  is  nothing  in  that 
decision,  or  indeed  in  any  other,  which  interferes  with  the  pro- 
priety of  an  injunction  where  the  proposition  of  fact  with  which 
I  have  started  can  be  established,  and  it  is  to  be  observed  that 
whatever  the  form  of  the  injunction,  if  the  principle  of  it  is  duly 


ays  TUiTK  JXL  tejjs^ujb: 


to.     Il  wrjiSii  i0t  jjLyjHr'iGts,  fv  "iiiffinii,  i&  air  laat 
ecjG^  sec  dodfifEr  Lif  S'Xf^  2xhr  I7  fiiinMiaiJj^  -At ; 

deeerre  aud  sake  iis  ^:««^  jok  v  i&e  gwA  of  manka. 
i^cacl  eaue  gt  ix  fsati.  TSMOt  viZ  frccnoe  lie  cfiecs 
be  pruiildjed  is  a  iiTigr  vxii^  ilia  depend  xpoB  die 
&!ksxxt  <I  taek.  adfc,  said  tiit  pBccIinhMs  <f  cmI  mde.  It 
vc«:;li  Ic  vecT  sa^  «  frti'n.  1^  nj  Lov  far  a  t^^^^  «i'g^-^  cr  ug^ 
ax  be  iVtrrrtfid^  wt^i'j^  ir^g  farr^.^ir  viiii  tze  tieciafec-kgT  of 
ifae  izade 

Mt  Loris,  fir  ibeae  ie»cQ£  I  ixicne  that  tbe  j^igaent  of  tke 
C.<=n  ^  A^^e&I  be  rereEBed,  azid  tLit  the  le^iODdeBts  do  jmj  to 
ire  a^fdlaz^  tie  oocti  bocb  bete  md  belov: 

Lofd  JTy^armr-j  'afecT  sutiiig  the  ficts  set  fctlh  iboro].  — My 
Lccds^  in  the  o^izioo  dt  ue  Cdort  of  iippeal,  inasniach  as  the 
voids  *  omel  Itfir  >>^1t^y'g  '  veve  descripUTe  of  the  aiticle  sold, 
the  woids  '  camel  Lair*  iywiifaring  the  malenal  cf  vbicfa  it  was 
rn^A^^  the  defcindaciE  veie  entitled  to  use  the  same  language  with 
lefaioMae  to  the  belting  which  thejr  sold;  and  the  plaintifii  could 
hare  no  right  to  restzain  them  from  doing  so,  even  thoogh,  as  the 
jury  had  focnd,  the  wcrfs  *  camel  hair  belting  *  would  be  imder- 
stood  to  ™*^"  belting  manufacrored  by  the  plaintiffs^  and  pur* 
chasers  <4  the  belticg  wonld  be  deceived  into  the  belief  that  they 
were  obtaining  goods  of  the  plaintiffs'  manofictiiia 

The  HjLsnn  or  th»  Rolls  eAiaeascd  the  view  that  a  mannfio- 
tnrer  might  obtain  the  right  to  prevent  a  penoo  using  a  name, 
which  would  be  undei^tocd  as  his,  and  the  nse  of  which  would 
thus  interfere  with  his  tiade,  but  that,  though  this  was 
[•  208"  the  •  fundamental  proposition,  you  could  not  restrain  a 
^  man  from  telling  tiie  simple  truth;  and  that  this  was  all 
the  defendants  had  done  when  they  caDed  their  belting  'Ouoel 

Hair  Belting.* 

It  must  be  taken,  if  the  findings  of  the  jury  are  to  stand,  on 
which  I  shall  have  a  word  or  two  to  say  presenUy,  that  the 
description  bv  the  defendants  of  their  belting  as  -camel  hair 
belting*  wouid  deceive  purchasere  into  the  beUef  that  they  were 
cettinj:  something  which  they  were  not  getting,  namely,  belting 
made  V  Reddawav.      H  they  would  be  thus  deceived  by  the 
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defendants'  statement,  there  must  surely  be  some  fallacy  in  saying 
that  they  have  told  the  simple  truth.  I  will  state  presently  where 
I  think  the  fallacy  lurks.  Before  I  do  so,  however,  it  is  right 
that  I  should  say  tJiat  there  appears  to  me  abundant  evidence  to 
support  the  findings  of  the  jury. 

For  many  years  belting  made  of  camel  hair  yam  had  been 
known  in  the  markets  of  the  world.  It  had  been  sold  under  a 
variety  of  names.  But  there  was  ample  evidence  to  justify  the 
finding,  that  amongst  those  who  were  the  purchasers  of  such 
goods,  the  words  "  camel  hair  "  were  not  applied  to  belting  made 
of  that  material  in  general ;  that,  in  short,  it  did  not  mean  in  the 
market  belting  made  of  a  particular  material,  but  belting  made  by 
a  particular  manufacturer.  It  is  impossible,  I  think,  to  read  the 
correspondence  which  passed  between  the  defendants,  and  those 
who  were  ordering  goods  of,  or  procuring  orders  for  them,  without 
seeing  that  this  was  the  case.  Moreover,  it  is  impossible  to  doubt 
that  the  defendants  were  well  aware  of  the  fact 

They  begin  by  calling  their  belting  ^  Arabian, "  and  state  that 
ihey  are  prepared  to  guarantee  it  **  to  be  better  than  the  belting 
commonly  called  '  camel  hair  belting.  *  "  They  are  told  by  one  of 
their  correspondents  that  if  he  has  a  sample  similar  to  one  he 
forwards  (which  was  made  by  Eeddaway)  **  stamped  camel  hair 
belting,  nothing  more,'  he  thinks  he  can  take  this  order  from 
Eeddaways.  They  do  their  best  to  comply  with  their  correspond- 
ent's wish,  and  send  belting  so  stamped  Another  correspondent 
asks  for  five  hundred  feet,  which  is  to  be  quite  equal  to 
Eeddaway 's  "  camel  hair  belting,'  and  which  must  be  *  in  [*  209] 
every  respect  identical  to  the  sample  of  that  make.  It 
was  to  be  stamped  "  warranted  best  camel  hair  belting. '  In  that 
or  another  case,  it  is  not  quite  clear  which,  the  defendants  stated 
to  the  firm  whom  they  employed  to  manufacture  the  belting,  that 
no  manufacturer's  name  must  appear  on  it,  or  it  would  be  useless. 
I  see  no  reason  to  be  otherwise  than  completely  satisfied  with  the 
answers  which  the  jury  gave.  On  this  assumption  I  proceed  to 
inquire  whether  the  plaintiffs  have  made  out  any  right  to  relief. 

I  cannot  help  saying  that,  if  the  defendantiS  are  entitled  to  lead 
purchasers  to  believe  that  they  are  getting  the  plaintiffs'  manu- 
facture when  they  are  not,  and  thus  to  cheat  the  plaintiffs  of  some 
of  their  legitimate  trade,  I  should  regret  to  find  that  the  law  was 
powerless  to  enforce  the  most  elementary  principles  of  commercial 


202  TRADE  AND  TRADE-MABK. 

Vo.  8.  — BtddAVHj  T.  BttihAm,  18M,  A.  a  909,  9ia 

morality.     I  do  not  think  your  Lordships  are  driven  to  any  such 
conclusion. 

The  principle  which  is  applicable  to  this  class  of  cases  was,  in 
my  judgment,  well  laid  down  by  Lord  Kingsdown  in  Leather 
Cloth  Co.  V.  American  Leather  Cloth  Co.,  11  H.  L.  C.  538.  It 
had  been  previously  enunciated  in  much  the  same  way  by  Lord 
Langdale  in  the  case  of  Croft  v.  Day,  7  Beav.  84  Lord  Kings- 
down's  words  were  as  follows :  "  The  fundamental  rule  is,  that 
one  man  has  no  right  to  put  off  his  goods  for  sale  as  the  goods  of 
a  rival  trader,  and  he  cannot,  therefore  (in  the  language  of  Lord 
Langdale,  in  the  case  of  Perry  v.  Truejitt,  6  Beav.  66),  be  allowed 
to  use  names,  marks,  letters,  or  other  indicia,  by  which  he  may 
induce  purchasers  to  believe  that  the  goods  which  he  is  selling  are 
the  manufacture  of  another  person."  It  is,  in  my  opinion,  this 
fundamental  rule  which  governs  all  cases,  whatever  be  the  par- 
ticular mode  adopted  by  any  man  for  putting  off  his  goods  as 
those  of  a  rival  trader,  whether  it  is  done  by  the  use  of  a  mark 
which  has  become  his  trade-mark,  or  in  any  other  way.  The 
word  "  property  "  has  been  sometimes  applied  to  what  has  been 
termed  a  trade-mark  at  common  law.  I  doubt  myself  whether 
it  is  accurate  to  speak  of  there  being  property  in  such  a  trade- 
mark, though,  no  doubt,  some  of  the  rights  which  are 
[•  210]  *  incident  to  property  may  attach  to  it  Where  the  trade- 
mark is  a  word  or  device  never  in  use  before,  and  mean- 
ingless, except  as  indicating  by  whom  the  goods  in  connection 
with  which  it  is  used  were  made,  there  could  be  no  conceivable 
legitimate  use  of  it  by  another  person.  His  only  object  in  em- 
ploying it  in  connection  with  goods  of  his  manufacture  must  be 
to  deceive.  In  circumstances  such  as  these  the  mere  proof  that 
the  trade-mark  of  one  manufacturer  had  been  thus  appropriated  by 
another,  would  be  enough  to  bring  the  case  within  tiie  rule  as  laid 
down  by  Lord  Kingsdown,  and  to  entitle  the  person  aggrieved  to 
an  injunction  to  restrain  its  use.  In  the  case  of  t*  trade-mark 
thus  identified  with  a  particular  manufactory  the  rights  of  the 
jK^rnon  whose  trade-mark  it  was,  would  not,  it  may  be,  differ  sub- 
utaiitially  from  those  which  would  exist  if  it  were,  strictly  speak- 
lti((,  his  property.  But  there  are  other  cases  which  equally  come 
within  the  rule  that  a  man  may  not  pass  off  his  goods  as  those  of 
bin  rival  which  are  not  of  this  simple  character  —  cases  where  the 
niPMi  tiHO  of  the  particular  mark  or  device  which  had  been  em- 
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ployed  by  another  manufacturer  would  not  of  itself  necessarily 
indicate  that  the  person  who  employed  it  was  thereby  inducing 
purchasers  to  believe  that  the  goods  he  was  selling  were  the  goods 
of  another  manufacturer. 

The  name  of  a  person,  or  words  forming  part  of  the  common 
stock  of  language,  may  become  so  far  associated  with  the  goods  of 
a  particular  maker  that  it  is  capable  of  proof  that  the  use  of  them 
by  themselves  without  explanation  or  qualification  by  another 
manufacturer  would  deceive  a  purchaser  into  the  belief  that  he 
was  getting  the  goods  of  A.  when  he  was  really  getting  the  goods 
of  B.  In  a  case  of  this  description  the  mere  proof  by  the  plaintiff 
that  the  defendant  was  using  a  name,  word,  or  device  which  he 
had  adopted  to  distinguish  his  goods  would  not  entitle  him  to 
any  relief.  He  could  only  obtain  it  by  proving  further  that  the 
defendant  was  using  it  under  such  circumstances  or  in  such  man- 
ner as  to  put  off  his  goods  as  the  goods  of  the  plaintiff.  If  he 
could  succeed  in  proving  this  I  think  he  would,  on  well-estab- 
lished principles,  be  entitled  to  an  injunction. 

In  my  opinion,  the  doctrine  on  which  the  judgment  of 
the  *  Court  of  Appeal  was  based,  that  where  a  maunfac-  [*  211] 
turer  has  used  as  his  trade-mark  a  descriptive  word,  he  is 
never  entitled  to  relief  against  a  person  who  so  uses  it  as  to  in- 
duce in  purchasers  the  belief  that  they  are  getting  the  goods  of  the 
manufacturer  who  has  theretofore  employed  it  as  his  trade-mark, 
is  not  supported  by  authority,  and  cannot  be  defended  on  prin- 
ciple. I  am  unable  to  see  why  a  man  should  be  allowed  in  this 
way  more  than  in  any  other  to  deceive  purchasers  into  the  belief 
that  they  are  getting  what  they  are  not,  and  thus  to  filch  the  busi- 
ness of  a  rival. 

The  authority  relied  on  was  the  case  of  Burgess  v.  Burgess,  3  D. 
M.  &  G.  896.  When  the  judgments  in  that  case  are  examined, 
it  seems  to  me  clear  that  no  such  point  was  decided.  Tubneb,  L. 
J.,  commences  by  saying,  *"  No  man  can  have  any  right  to  repre- 
sent his  goods  as  the  goods  of  another  person ;  but  in  applications 
of  this  kind  it  must  be  made  out  that  the  defendant  is  selling  his 
own  goods  as  the  goods  of  another."  He  then  points  out  that 
where  a  person  is  selling  goods  under  a  particular  name,  and  a 
person  not  having  that  name  is  using  it,  it  may  be  presumed  that 
he  so  uses  it  to  represent  the  goods  sold  by  himself  as  the  goods 
of  the  person  whose  name  he  uses ;  but  where  the  defendant  sells 
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goods  imder  his  own  nsme,  and  it  happens  that  the  plaintiff  has 
the  same  Bsjne»  it  does  not  follow  that  the  defendant  is  selling 
his  goods  as  the  goods  of  the  plaintiff.  He  adds :  "  It  is  a  ques- 
tion of  CYidenoe  in  each  case  whether  there  is  false  repiesentation 
or  not  *  This,  I  think,  dearly  recognises  that  a  man  may  so  use 
OTen  his  own  name  in  connection  with  the  sale  of  goods  as  to 
make  a  false  leproaenUtion.  In  Massam  v.  Thorley's  CaMe  Food 
C4K,  14  Ol  D.  748,  Jamis,  L  J.,  said:  "  Burgess  v.  Burgess  has 
been  tsij  much  misondeistood,  if  it  has  been  understood  to  decide 
that  anybody  can  always  use  his  own  name  as  a  description  of  an 
article,  whatever  may  be  the  consequences  of  it,  or  whatever  may 
be  the  motive  for  doing  it,  or  whatever  may  be  the  result  of  it " 
After  quoting  from  the  judgment  of  Tubner,  L.  J.,  the  passages 
to  which  I  have  just  alluded,  he  said :  '  That  I  take  to  be  an 

accurate  statement  of  the  law,  and  to  have  been  adopted 
[•  212]  by  the  House  of  Lords  in  *  Wotherspoon  v.  Currie,  L.  R 

5  H.  K  508,  in  which  the  House  of  Lords  differed  from 
the  view  which  I  had  taken.  *  The  decision  in  WotJierspoon  v. 
Currie  is  an  important  one,  and  is,  in  my  judgment,  inconsistent 
with  the  ratio  dmdsndi  of  the  Court  of  Appeal  in  the  present  casa 
The  name  "  Glenfield  "  had  become  associated  with  the  starch 
manufactured  by  the  plaintiff,  and  the  defendant,  although  he 
e^tablisheil  his  ^anufactoiy  at  Glenfield,  was  restrained  from 
using  that  word  in  connection  with  his  goods  in  such  a  way  as 
to  deceive.  Where  the  name  of  a  place  precedes  the  name  of  an 
artide  sold,  it  yrimti  facie  means  that  this  is  its  place  of  produc- 
tiivu  or  manufacture*  It  is  descriptive,  as  it  strikes  me,  in  just 
the  same  sense  as  "  camel  hair  *  is  descriptive  of  the  material  of 
which  the  plaintiffs*  belting  is  made.  Lord  Westbuky  pointed 
out  Umt  the  term  *  Glenfield  *  had  acquired  in  the  trade  a  second- 
ary significatiiui  different  from  its  primary  one,  that  in  connection 
with  the  wonl  starch  it  had  come  to  mean  starch  which  was  the 
manttft^otwre  ot  the  plaintiff.  In  Massam  v.  Thorley's  Cattle  Food 
CsK,  just  wft^mnl  to,  Jambs,  L.  J.,  said:  *The  defendant  was 
actually  iwawufacturing  starch  at  Glenfield,  having  gone  thither 
t\>T  t\\^  vur)HK^  of  enabling  him  to  say  that  he  was  manufacturing 
it  ^i  UWuAoUl  The  House  of  Lords  said  the  mere  fact  that  he 
\\ti«i  nH^llY  iMurrying  on  his  manufacture  at  Glenfield,  and  was  not 
thotvf\viv  UAVxwfi  9i  \XK\  did  not  exempt  him  from  the  consequence 
wt  thi*  t\w\  that  his  pnx^ocdings  were  intended  and  calculated  to 
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produce  on  the  mind  of  the  purchasers  the  belief  that  his  article 
was  the  article  of  the  plaintiifs.  * 

I  think  this  view  of  the  decision  of  the  House  of  Lords  was 
correct,  and  that  it  is  at  variance  with  the  view  taken  by  the 
Court  of  Appeal,  that  the  defendants  could  not  be  liable  to  an 
action  because  in  using  the  words  ''camel  hair"  in  connection 
with  their  belting  they  were  simply  telling  the  truth.  I  rather 
demur,  however,  to  the  statement  of  James,  L.  J.,  that  the  de- 
fendant in  Wotherspoon  v.  Currie  was  not  telling  a  lie  in  calling 
his  starch  ^  Glenfield  starch,  *  as  I  do  to  the  view  that  the  de- 
fendants in  this  case  were  telling  the  simple  truth  when  they 
sold  their  belting  as  camel  hair  belting.  I  think  the 
*  fallacy  lies  in  overlooking  the  fact  that  a  word  may  [•  213] 
acquire  in  a  trade  a  secondary  signification  differing  from 
its  primary  one,  and  that  if  it  is  used  to  persons  in  the  trade  who 
will  understand  it,  and  be  known  and  intended  to  understand  it 
in  its  secondary  sense,  it  will  none  the  less  be  a  falsehood,  that 
in  its  primary  sense  it  may  be  true.  A  man  who  uses  language 
which  will  convey  to  persons  reading  or  hearing  it  a  particular 
idea  which  is  false,  and  who  knows  and  intends  this  to  be  the 
case,  is  surely  not  to  be  absolved  from  a  chaige  of  falsehood  be- 
cause in  another  sense  which  will  not  be  conveyed,  and  is  not 
intended  to  be  conveyed,  it  is  true.  In  the  present  case  the  jury 
have  found,  and  in  my  opinion  there  was  ample  evidence  to  jus- 
tify it,  that  the  words  '^  camel  hair  "  had  in  the  trade  acquired  a 
secondary  signification  in  connection  with  belting,  that  they  did 
not  convey  to  persons  dealing  in  belting  the  idea  that  it  was  made 
of  camel's  hair,  but  that  it  was  belting  manufactured  by  the  plain- 
tiffs. They  have  found  that  the  effect  of  using  the  words  in  the 
manner  in  which  they  were  used  by  the  defendants  would  be  to 
lead  purchasers  to  believe  that  they  were  obtaining  goods  manu- 
factured by  the  plaintiffs,  and  thus  both  to  deceive  them  and  to 
injure  the  plaintiffs.  On  authority  as  well  as  on  principle,  I 
think  the  plaintiffs  are  on  these  facts  entitled  to  relief. 

The  case  of  Massam  v.  ThorUy^s  Cattle  Food  Co.^  from  the 
judgment  of  James,  L.  J. ,  in  which  I  have  already  made  quota- 
tions, is  an  authority  in  favour  of  the  plaintiffs'  contention.  It 
was  argued  for  the  respondents  that  in  tiiat  case  there  was  fraud, 
inasmuch  as  Thorley,  whose  name  formed  part  of  the  designation 
of  the  company,  had  only  a  small,   indeed  it  may  be  said  a 
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nominal,  interest  in  it  I  do  not  think  this  was  the  foundation 
of  the  judgment;  the  reasoning  of  James,  L.  J.,  would  have  been 
equally  forcible  if  Thorley's  interest  had  been  the  principal  one. 
The  company  had  quite  as  much  right  to  call  themselves  by  the 
name  they  adopted  as  by  any  other.  What  they  were  restrained 
from  doing  was  endeavouring  to  pass  off  their  goods  as  the  goods 

of  another  manufacturer.      This   was  the  wrongful  act 
[♦214]  which  brought  them  within  the  ♦reach  of  the  law,  and 

not  the  particular  means  by  which  they  carried  out  their 
design.  Besides  the  cases  which  I  have  referred  to,  there  are 
other  authorities  which  support  the  appellants'  case.  I  need 
only  mention  one  —  the  case  of  Montgomery^,  Thompson  [1891], 
A.  C.  217,  in  your  Lordships'  House.  It  was  said  in  the  Court 
below  that  the  judgment  there  proceeded  on  the  ground  that  the 
defendant  had  acted  fraudulently.  But  the  only  fraud  consisted 
in  doing  acts  designed  to  cause  persons  to  purchase  his  goods  as 
and  for  the  plaintiffs'.  The  acts  commented  on  were  only  the 
means  devised  to  accomplish  that  end.  On  the  findings  of  the 
jury,  I  think  precisely  the  same  kind  of  fraud  is  present  in 
the  case  under  appeal  I  ought,  perhaps,  to  notice  the  case  of 
Turton  v.  Turton,  42  Ch.  D.  128,  which  was  said  to  be  an  author- 
ity in  the  respondents'  favour.  That  case  was,  I  think,  an 
entirely  different  one.  There  was  no  proof  that  the  defendants 
were  passing  off  their  goods  as  those  of  the  plaintiffs,  the  utmost 
that  was  shown  was  that  similarity  (there  was  not  identity)  in 
the  name  of  the  firms  might  lead  incautious  persons  to  make  mis- 
takes. Beliance  was  placed  for  the  respondents  upon  the  decision 
of  Wood,  V.-C.,  in  Young  v.  Macrae^  9  Jur.  (N.  S.)  322,  and  in 
the  Court  of  Appeal  Eigby,  L.  J.,  regarded  it  as  adverse  to  the 
plaintiff's  contention.  When  carefully  examined  I  do  not  think 
it  is  so.  Where  a  patentee  attaches  a  particular  name  to  the  pro- 
duction he  patents,  that  name  becomes  common  property  as  de- 
scriptive of  the  patented  article.  It  possesses,  indeed,  no  other 
name.  That  name  would  necessarily  be  applied  to  it  by  all  per- 
sons desiring  to  purchase  the  article.  It  is  not  descriptive  of  the 
production  of  a  particular  manufacturer,  but  of  the  article  itself, 
by  whomsoever  it  is  manufactured.  Indeed,  there  is  no  presump- 
tion that  the  patentee  will  manufacture  it,  even  during  the  term 
of  the  patent ;  more  often  than  not  patented  articles  are  manufac- 
tured by  other  persons  by  the  licence  of  the  patentee. 
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What  right,  it  was  asked,  can  an  individual  have  to  restrain 
another  from  using  a  common  English  word  hecause  he  has  chosen 
to  employ  it  as  his  trade-mark?  I  answer  he  has  no 
*  such  right;  but  he  has  a  right  to  insist  that  it  shall  not  [*  215] 
be  used  without  explanation  or  qualification,  if  such  a  use 
would  be  an  instrument  of  fraud.  Who  suffer  injury  by  such  a 
conclusion,  or  would  be  the  worse  if  the  defendant  is  thus  re- 
strained? It  has  been  shown  that  the  public  have  not  needed 
the  words  ""  camel  hair  "  to  describe  a  particular  kind  of  belting, 
that  the  words  have  never  been  used  in  the  trade  in  that  sense. 
What  James,  L.  J.,  said  in  Thorley'a  Case,  is  applicable  to  the 
present.  He  observed:  "Thorley's  Food  for  Cattle  had  never 
become  an  article  of  commerce  as  distinguished  from  the  particu- 
lar manufactory  from  which  it  had  proceeded. " 

It  is  not  proposed,  in  the  present  case,  to  prohibit  the  use  of  the 
words  "  camel  hair  "  altogether.  The  injunction  granted  by  Col- 
lins, J.,  had  not  that  effect  In  the  case  just  referred  to  the 
counsel  for  the  plaintiff,  at  the  conclusion  of  the  judgment,  asked 
whether  the  substance  of  their  Lordships'  judgment  was  not  that 
the  defendants  were  not  to  use  the  name  Thorley  in  connection 
with  their  cattle  food.  James,  L.  J. ,  replied,  "*  We  cannot  pro- 
hibit them  using  the  name  if  they  use  it  in  a  way  not  calculated 
to  mislead  the  public."  I  say  the  same  about  the  use  of  the 
words  "  camel  hair  "  in  the  present  casa 

For  these  reasons  I  think  the  judgment  of  the  Court  of  Appeal 
should  be  reversed. 

Lord  Macnaghten.  —  My  Lords,  in  this  case  your  Lordships 
are  not  asked,  at  least  by  the  appellants,  to  lay  down  any  new 
law.  The  appellants  are  content  to  rely  upon  the  old  and  familiar 
doctrines  of  the  Court  which  have  been  repeated  over  and  over 
again.  "  I  have  often  endeavoured,"  said  James,  L.  J.,  in  a  well- 
known  trade-mark  case  (Singer  Manufacturing  Co.  v.  Zoog,  18 
Ch.  D.  at  p.  412),  in  which  there  was  no  claim  to  a  registered 
mark  —  ''I  have  often  endeavoured  to  express  what  I  am  going  to 
express  now  (and  probably  I  have  said  it  in  the  same  words,  be- 
cause it  is  very  difficult  to  find  other  words  in  which  to  express 
it),  that  is,  that  no  man  is  entitled  to  represent  his  goods  as 
being  the  goods  of  another  man ;  and  no  man  is  permitted  to  use 
any  mark,    sign,  or  symbol,   device,  or  other  means  whereby, 
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[*  216]  without  *  making  a  direct  false  representation  himself'  to 
a  purchaser  who  purchases  from  him,  he  enables  such  pur- 
chaser to  tell  a  lie,  or  to  make  a  false  representation  to  somebody 
else  who  is  the  ultimate  customer.  That  being,  as  it  appears  to 
me,  a  comprehensive  statement  of  what  the  law  is  upon  the  ques- 
tion of  trade-mark  or  trade  designation,  I  am  of  opinion  that  there 
is  no  such  thing  as  a  monopoly,  or  a  property  in  the  nature  of  a 
copyright,  or  in  the  nature  of  a  patent,  in  the  use  of  any  name. 
Whatever  name  is  used  to  designate  goods,  anybody  may  use  that 
name  to  designate  goods,  always  subject  to  this,  that  he  must  not, 
as  I  said,  make  directly,  or  through  the  medium  of  another  per- 
son, a  false  representation  that  his  goods  are  the  goods  of  another 
person.     That  I  take  to  be  the  law. " 

My  Lords,  I  have  cited  this  passage  because  it  seems  to  me  to 
state  clearly  the  principle  on  which  Mr.  Beddaway  and  his  asso- 
ciates are  entitled  to  relief  against  Mr.  Banham  and  the  company 
of  which  he  is  managing  director.  The  substance  of  Beddaway 's 
complaint,  as  I  understand  it,  is  that  Mr.  Banham  is  putting  his 
goods  on  the  market  under  a  designation  which  enables  purchasers 
from  him  to  make  a  false  representation  to  their  customers.  It 
is  immaterial  that  the  designation  in  question,  taken  by  itself, 
would  convey,  to  a  person  not  conversant  with  the  trade,  informa- 
tion which  cannot  be  called  untrue,  if  by  means  of  that  designa- 
tion Mr.  Banham  does  make,  not  perhaps  directly,  but  certainly 
through  the  medium  of  other  persons,  a  false  representation  that 
his  goods  are  the  goods  of  Beddaway. 

Beddaway  and  Banham  —  I  use  those  names  for  shortness  —  are 
both  manufacturers  of  hair  belting,  a  kind  of  belting  which  is 
much  used  for  driving  machinery.  This  article  has  a  large  sale 
at  home  and  abroad.  In  countries  where  the  heat  is  great,  and  the 
air  very  dry,  it  is  preferable  to  leather.  Hair  belting,  whoever  the 
maker  of  it  may  be,  is  generally  composed,  more  or  less,  of  stuff 
imported  into  England  and  sold  in  the  English  market  as  **  camel 
hair."  Until  recently  nobody  seems  to  have  imagined  that  the 
camel  hair  of  commerce  was  true  to  name.  It  was  believed  to  be 
a  mixture  of  hair  —  hair  of  sheep  and  goats,  and  various  Eastern 
animals  —  in  which  the  hair  of  the  camel  might  be  found, 
[♦217]  but  which  did  not  even  pretend  to  be  ♦really  camel's 
hair.  Indeed,  so  little  importance  was  attached  to  its 
nominal  connection  with  the  camel  that,  until  it  acquired  some 
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celebrity  through  Beddaway's  manufacture,  the  yam  made  from  it 
used  to  be  sold  in  the  market  simply  as  brown  worsted. 

It  seems  to  have  been  the  fashion  for  manufacturers  of  hair 
belting  to  distinguish  their  goods  by  the  name  of  some  chosen 
animal,  hairy  or  hairless.  There  was,  for  example,  buffalo  belt- 
ing, there  was  yak  belting,  and  crocodile  belting.  Keddaway, 
unfortunately  for  him,  as  it  has  turned  out,  selected  the  camel  as 
his  emblem.  He  called  his  belting  camel  hair  belting.  Owing 
to  the  excellence  of  his  manufacture  his  belting  became  widely 
known  all  over  the  world.  It  was  advertised  as  camel  hair  belt- 
ing. It  was  ordered,  sold,  and  invoiced  as  such;  and  so  camel 
hair  belting  came  to  mean  Beddaway's  belting,  and  nothing  else. 
It  was  admitted  at  the  trial  that  for  about  fourteen  years  no  belt- 
ing had  been  made  or  sold  under  the  description  of  camel  hair  or 
camel  hair  belting  except  by  Beddaway  and  certain  persons  whom 
he  had  promptly  challenged  and  stopped.  Indeed,  so  long  as  the 
expression  "  camel  hair  belting  "  was  taken  to  be  a  fanciful  desig- 
nation, Beddaway  had' no  difficulty  in  holding  the  field  against 
any  interloper  who  hoped  to  find  more  profit  and  less  trouble  in 
trading  on  another  man's  reputation  than  on  his  own  merits. 

Banham  was  for  two  3'ears  in  the  employment  of  Beddaway 
at  his  works.  In  1889  he  set  up  for  himself,  and  began  to  make 
hair  belting.  Like  others  in  the  trade  he  used  more  or  less  the 
camel  hair  of  commerce  At  first  he  called  his  belting  "  Arabian 
belting. '  Then  he  began  cautiously  and  tentatively  to  offer  his 
goods  as  camel  hair  belting.  After  1891,  when  he  turned  his 
business  into  a  limited  company,  his  proceedings  were  marked 
with  less  caution;  at  last,  they  attracted  Beddaway 's  attention, 
and  then  the  present  action  was  brought 

The  action  was  launched  on  the  footing  that  the  expression 
camel  hair  belting  was  a  fanciful  term.  But  in  the  course  of  the 
trial  it  was  proved,  partly  by  the  evidence  of  experts  and  partly 
by  an  exhibit  collected  from  a  living  animal  in  the  Zoological 
Gardens  at  Manchester,  that  the  camel  hair  of  commerce, 
of  which  many  bundles  were  produced,  was  really  ♦  and  [*  218] 
truly  for  the  most  part  composed  of  genuine  camel's  hair. 
This  evidence  seems  to  have  come  as  a  revelation  to  Beddaway  and 
his  advisers.  However  they  accepted  the  situation,  and  forbore 
to  contest  the  point  further.  And  so  it  was  established  that 
Beddaway  *s   trade   designation,   instead   of   being,    as  everybody 
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so^fpcoid,  a  fnexful  term,  was  nothing  more  or  less  than  a  sub- 
:scuLuaIlT  accina&ft  deKription  of  the  material  of  which  his  belt- 
ing v%^  compcaod.  Xow  the  Court  of  Appeal  treat  this  discovery 
»  zha  end  ot  die  vfaole  matter:  They  hold  that  on  this  one  fact 
btfio^  esQLcIisfaied  Banham  became  entitled  to  put  his  goods  on  the 
markec  as  camel  hair  belong  without  any  qnalification  whatever. 
A:Lvlx\ix  and  e¥«Tb«xiT  who  wants  to  get  a  footing  in  the  con- 
iKctiica  waica  fiid«^waT  has  fonned  is  now  free,  if  the  Court  of 
Arwol  is  ri^^c.  co  ice  Beddaway's  password.  The  appellants 
vVQ!a^fe  —  uinf  J  cannoc  indeed  any  longer  dispute  —  that  everybody 
wao  aLik>>$  S^I^is^  of  camel  hair  is  entitled  to  describe  his  belt- 
ii'iC  *?  caawl  hAir  belting  provided  he  does  so  fairly.  But  they 
vxcu<?avi  and  I  shink  with  reason,  that  neither  Banham  nor  any- 
KxiY  el5«  is  en:::Ied  to  steal  Beddaway's  trade  under  colour  of 
iJL:JUttir^^  avvurate  and  possibly  interesting  information.  Practi- 
cally th^  oulr  didfereiHre  which  the  unexpected  turn  in  the  evi- 
uvuc^  b^  nxidKte  is  this :  the  case  now  comes  more  properly  under 
th^  ^evvud  branch  of  the  prot^^sition  laid  down  by  James,  L.  J.  : 
if  camel  hair  beUing  had  kept  its  place  as  a  fanciful  term  it 
^vuul  have  fallen  under  the  first 

The  leanted  c\>unsel  fi>r  the  respondents  maintained  that  the 
e\(>iK^v^  '^  camel  hair  belting  *  used  by  Banham  was  the  *"  simple 
tui:lv  *  Their  jwv»|xxsiti«>n  was  that  "  where  a  man  is  simply  tell- 
ui^  the  truth  as  to  the  way  in  which  his  goods  are  made,  or  as  to 
tUo  materials  of  which  they  are  composed,  he  cannot  be  held  liable 
tv\r  u\istake<^  which  the  public  may  make. "  That  seems  to  me  to 
Ih^  rather  K>:^iug  t)^  questiim.  Can  it  be  said  that  the  descrip- 
tu>a  ^  camel  hair  Mtiug  *  as  used  by  Banham  is  the  simple  truth  ? 
\  w  ill  \u*t  call  it  an  abuse  of  language  to  say  so,  but  certainly  it 
\*  uv*t  altv^^'ther  a  h«ppy  expression.    The  whole  merit  of  that 

div^vrii^liou,  its  one  virtue  for  Banham's  purposes,  lies 
[*i,M*.>|  in  It5i  vluplicity*     It  means  two*  things.     At  Banham's 

Wvuks.  wheie  it  cannot  mean  Beddaway's  belting,  it  may 
Iv  wUvHtnunl  to  wuHUi  belting  made  of  camel's  hair;  abroad,  to 
{\\<^  Vyx'^nwfSW  u\auufrtctuivr»  to  the  Bombay  mill-owner,  to  the  up- 
cs^\u^ny  uutive.  it  must  mean  Beddaway's  belting;  it  can  mean 
Mv  i!ut(<  o1m\  I  venture  to  think  that  a  statement  which  is  liter- 
a\\\  nuo,  but  which  is  intended  to  convey  a  false  impression,  has 
^^^uciluu);  wf  a  frtulty  ring  about  it;  it  is  not  sterling  coin;  it  has 
u\«  v»>:ht  u*  the  g^niwiue  stamp  and  impress  of  truth. 
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I  have  now  dealt  with  the  only  peculiarity  in  the  case.  For 
the  rest  the  action  is  one  of  a  very  ordinary  type. 

In  a  trial  which  lasted  three  days,  after  a  summing  up  which 
seems  to  me  to  be  admirably  concise  and  clear,  a  special  jury  of 
the  county  of  Lancaster  found  that  "*  camel  hair  belting  "  means 
belting  made  by  Beddaway,  and  that  it  does  not  mean  belting  of 
a  particular  kind  without  reference  to  any  particular  maker.  They 
also  found  that  the  defendants,  that  is,  Banham  and  the  company 
with  which  he  is  connected,  describe  their  belting  so  as  to  be 
likely  to  mislead  purchasers,  and  to  lead  them  to  buy  the  defend- 
ants' belting  as  and  for  the  belting  of  the  plaintiffs. 

There  was  another  finding,  not  necessary  for  the  relief  asked,  on 
which  I  desire  to  say  a  few  words.  It  is  stated  in  the  judgment 
of  the  Masteb  of  the  Bolls  that  the  learned  counsel  for  the 
plaintiffs  at  the  trial  did  not  appear  to  have  asked  the  Judge  to 
leave  to  the  jury  the  question  whether  the  defendants  had  done 
anything  fraudulently.  "  Indeed,  *  his  Lordship  adds,  "  no  such 
question  seems  to  have  been  raised  by  the  pleadings."  If  your 
Lordships  turn  to  the  pleadings,  you  will  observe  that  the  ques- 
tion  was  raised  directly.  It  is  quite  true  that  the  word  **  fraud  * 
is  not  to  be  found  in  the  statement  of  claim.  But  the  whole  gist 
of  the  action  was  that  the  defendants  were  endeavouring  to  palm 
off  their  goods  as  the  goods  of  the  plaintiffs  by  selling  them  under 
a  designation  which  would  enable  purchasers  from  them  in  this 
country  to  deceive  customers  abroad.  That  is,  as  it  seems  to  me, 
a  charge  of  dishonesty,  and  I  must  say  I  think  the  charge  was 
established.  It  was  proved  by  admissions  wrung  from  Mr.  Banham 
on  cross-examination,  and  by  the  correspondence  which 
was  put  in  evidence.  When  a  manufacturer's  *  goods  are  [*  220] 
a  drug  on  the  market  so  long  as  they  bear  his  own  name 
or  proclaim  their  true  origin,  and  yet  are  saleable  at  once  if 
marked  with  nothing  but  some  common  English  words,  and  when 
that  manufacturer  holds  himself  out  as  ready  and  willing  so  to 
mark  his  goods,  and  does  so  mark  them  at  the  "  instigation, "  aB 
he  says,  of  a  purchaser,  a  Lancashire  jury  may  perhaps  be  trusted 
to  read  the  riddle.  The  jury  found,  and  in  my  opinion  rightly 
found,  that  the  defendants  endeavoured  to  pass  off  their  goods  as 
and  for  the  goods  of  the  plaintiffs. 

Gases  of  this  sort  must  depend  upon  their  particular  circum- 
stances.    The  facts  of  one  case  are  little  or  no  guide  to  the  deter- 
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mination  of  another.  I  do  not>  therefore,  propose  to  trouble  your 
Lordships  with  any  reference  to  authorities  except  those  relied 
on.  in  the  judgment  of  the  Court  of  Appeal.  The  judgment  of 
Turner,  L.  J. ,  in  Burgess  v.  Burgess,  3  D.  M.  &  G.  896,  though 
eclipsed,  as  it  has  been  said,  in  public  favout  by  the  brilliancy 
and  point  of  his  colleague's  language,  is  an  accurate  and  masterly 
summary  of  the  law.  But  it  seems  to  me  to  be  an  authority  in 
favour  of  Seddaway,  and  not  in  favour  of  Banham.  I  am  quite 
at  a  loss  to  know  why  Turton  v.  Turton,  42  Ch.  D.  128,  was 
ever  reported.  The  plaintiff's  case  there  was  extravagant  and 
absurd.  With  regard  to  the  case  of  Young  v,  Macrae,  9  Jur.  (N. 
S. )  322,  which  is  referred  to  at  some  length,  it  must  be  remem- 
bered that  it  was  a  judgment  on  an  interlocutory  application,  and 
that  the  Vicb-Chancbllor  reserved  the  question  for  the  hearing, 
with  an  intimation  that  it  would  then  deserve  serious  considera- 
tion. It  does  not  seem  to  me  to  have  any  bearing  upon  the  pres- 
ent case,  and  I  only  notice  it  to  observe  that  whenever  it  is  quoted 
the  VioeCuancellor's  comments  upon  his  own  decision  ought 
not  to  be  lost  sight  of.  "  I  had  to  consider  this  question, "  said 
the  Vice-chancellor  on  a  later  occasion  {Braham  v.  Bustard,  1 
IL  &  M.  447),  "  in  the  case  of  Young's  Parafi^  Oil ;  and  in  that 
case,  it  the  evidence  had  gone  to  show  that  the  plaintiff  had 
boon  the  first  to  apply  the  name  paraffin  to  the  oil,  I  should  have 
granted  an  injunction,  but  there  I  had  it  proved  that  the  name 

])arafiin  oil  had  long  been  known  as  the  scientific  name 
[*  221]  of  the  article,  *  and  that  the  defendant  could  not  well 

have  called  it  anything  else. "  Lastly,  the  case  of  Mont- 
gomtrjf  v.  Thompson  [1891],  A.  C.  217,  was  cited,  but  only  for 
tho  i)uriH)flo  of  putting  it  aside,  I  am  sure  I  do  not  know  why. 
That  WftH  a  gross  case,  no  doubt  But  fraud  is  infinite  in  variety ; 
Hinnotinum  it  is  audacious  and  unblushing;  sometimes  it  pays  a 
Nort  of  homage  to  virtue,  and  then  it  is  modest  and  retiring;  it 
wo\U(l  Iw  honesty  itself  if  it  could  only  afford  it  But  fraud  is 
fmml  all  the  same ;  and  it  is  the  fraud,  not  the  manner  of  it, 
YfUMx  ouIIh  for  the  interposition  of  the  Court.  In  principle  and 
iu  NulmtuniH)  I  oan  see  no  difference  between  the  present  case  and 
il/i>w/i/<imiTy  v.  Thompson, 

In  thu  n»H\ilt,  I  am  of  opinion  tfiat  the  appeal  must  be  allowed. 
A»  IVH'*''*''*  ^'^^^  '^*^"*  "'  ^'^®  injunction,  I  should  be  disposed  to  say 
l\\\\\  In  nil  ouwm  whon»  the  defendant  is  to  be  restrained  from  using 
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unfairly  words  or  marks  which,  he  is  at  liberty  to  use  provided 
only  they  are  used  fairly,  it  would  be  better  that  the  injunction 
should  go  in  the  form  approved  by  this  House  in  Johnston  v.  Orr- 
Ewingy  7  App.  Cas.  219. 

Lord  MoBBis.  —  My  Lords,  I  have  felt  some  diflBculty  in  con- 
curring as  I  do  in  the  judgment  proposed  to  be  given  in  favour  of 
the  appellants  by  your  Lordships,  for  it  establishes,  and  in  my 
opinion  for  the  first  time,  the  proposition  that  a  trader  is  not  per- 
mitted to  merely  tell  truthfully  and  accurately  the  material  of 
which  his  goods  are  made.  I  find  myself  coerced,  however,  to  a 
conclusion  against  the  respondents  by  the  finding  of  the  jury, 
which  amounts  to  this,  **  that  camel  hair  belting  had  become  so 
identified  with  the  name  of  the  appellants  Beddaway  as  that  camel 
hair  belting  had  in  the  market  obtained  the  meaning  of  Bedda- 
way's  belting;"  and  there  was  sufficient  evidence  given  at  the 
trial  to  support  that  finding  of  the  jury.  That  finding  establishes 
as  a  fact  that  the  use  of  the  words  "  camel  hair  belting "  simplicikr 
deceives  purchasers,  and  it  becomes  necessary  for  the  respondents 
to  remove  that  false  impression  so  made  on  the  public.  That,  to 
my  mind,  is  obviously  done  when  the  respondents  put 
prominently  *  and  in  a  conspicuous  place  on  the  article  [♦  222] 
the  statement  that  it  was  camel  hair  belting  manufactured 
by  themselves.  Having  done  so,  they  would,  as  it  appears  to  me, 
fully  apprise  purchasers  that  it  was  not  Beddaway 's  make,  by 
stating  that  it  was  their  own.  A  representation  deceiving  the 
public  is  and  must  be  the  foundation  of  the  appellants'  right  to 
recover;  they  are  not  entitled  to  any  monopoly  of  the  name 
"  camel  hair  belting  "  irrespective  of  its  deceiving  the  public,  and 
every  one  has  a  right  to  describe  truly  his  article  by  that  name, 
provided  he  distinguishes  it  from  the  appellants'  make.  In  this 
case,  the  respondents  did  not  so  distinguish  it,  because  they 
omitted  to  state  that  it  was  their  own  make.  Consequently  I 
concur  in  the  motion  which  has  been  made. 

Order  appealed  from  reversed,  with  costs  here  and  below: 
Declared  that  judgment  otight  to  be  entered  for  the  plains 
tiffs  in  the  Queen* s  Bench  Division  for  an  injunction  re- 
straining the  defendants  and  each  of  them  from  rising  the 
tffords  **  Camel  hair "  as  descriptive  of  or  in  conn>ection 
with  belting  manufactured  by  them  or  either  of  them  or 
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belting  {riot  being  of  the  plaintiffs*  manufacture)  sold  or 
offered  for  sale  by  them  or  either  of  them  unihatU  clearly 
distinguishing  such  belting  from  the  belting  of  the  plain- 
tiffs; with  this  declaration,  judgTnent  of  Ck)LLlNS«  J.,  in 
all  other  respects  restored:  Cause  remitted  to  the  Queen's 
Bench  Division. 
Loids'  Journals,  March  26,  1896. 


ENGLISH  NOTE& 

The  development  of  this  hranch  of  the  law  may  be  traced  from  its 
commencement.  Fasley  v.  Freeman  (1789),  12  R  G.  285  (3  T.  B.  61, 
1  B.  B.  635),  established  that  an  action  might  be  maint4iined  for  a 
fraudulent  misrepresentation  as  an  independent  cause  of  action.  The 
next  step  is  marked  by  the  decision  in  Sykes  v.  Sykes  (1824),  3  B.  & 
C.  541,  27  B.  B.  420,  which  vindicated  the  right  of  a  manufacturer, 
whose  goods  have  acquired  a  reputation  under  a  particular  mark,  to 
maintain  an  action  against  a  rival  trader  who  seeks  to  get  the  benefit  of 
that  reputation  by  affixing  to  his  goods  a  similar  mark.  The  facts  in 
Sykes  v.  Sykes  were  shortly  these :  The  immediate  purchasers  from  the 
defendants  knew  perfectly  well  that  the  goods  were  of  the  defendants' 
manufacture,  but  the  defendants  used  the  plaintiffs  mark,  and  sold 
the  goods  so  manufactured  in  order  that  their  customers  might,  as  they 
in  fact  did,  re-sell  them  as  and  for  goods  manufactured  by  the  plaintiff. 
This  is  perhaps  as  far  as  the  Courts  of  common  law  could  go,  —  see 
Derry  v.  Peek  (BL  L.  1889),  12  B.  C.  260  (14  App.  Cas.  337,  67  L.  J. 
Ch.  864);  Reddaway  v.  Bentham  Hemp  Spinning  Co.  (C.  A.),  1892,  2 
Q.  B.  639,  67  L.  J.  Q.  B.  301,  —  but  in  MiUington  v.  Fox  (1838),  3  MyL 
&  Cr.  338,  45  B.  B.  271,  an  injunction  was  granted  to  restrain  another 
who  was  innocently  selling  goods  with  the  marks  of  another  attached. 
The  subsequent  cases  merely  work  out  the  principles  thus  established. 
The  decision  in  MiUington  v.  Fox,  supra  cit.,  that  fraud  in  the  defend- 
ant need  not  be  shown  to  entitle  the  plaintiff  to  an  injunction,  has  been 
approved  in  the  House  of  Lords,  "  Singer "  Jtiachine  Manufacturers 
V.  Wilson  (H.  L.  1877),  3  App.  Cas.  876,  47  L.  J.  Ch.  481;  CeUular 
Clothing  Co.  v.  Maxton,  1899,  A.  C.  334,  68  L.  J.  P.  C.  72. 

Many  of  the  cases  arose  with  respect  to  what  has  been  termed  a  trade- 
mark. By  this  is  not  meant  a  mark  capable  of  registration  under  the 
Patents  Designs  and  Trade-Marks  Act,  1883.  (See  No.  6,  and  notes, 
post.)  This  is  conclusively  shown  by  the  "Yorkshire  Belish"  cases. 
There  the  registration  of  a  trade-mark  by  the  plaintiff  with  the  words 
"Yorkshire  Belish"  was  ordered  to  be  expunged.  See  Fowellv. 
V.  Bu^ingharn  Vinegar  Brewery  Co.,  1894,  A.  C.  8,  63  L.  J.  Ch.  162. 
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But  the  brewery  company  were  subsequently  restrained  from  selling  a 
sauce  under  the  title  of  '*  Yorkshire  Kelish/'  without  clearly  distinguish- 
ing it  from  the  plaintifPs,  —  it  being  proved  that  the  plaintiff  had  for  a 
long  period  sold  his  sauce  in  bottles  labelled  with  the  words  ^'  Yorkshire 
Belish/'  and  that  purchasers  of  the  defendants'  (Brewery  Company's) 
sauces  had  occasionally  been  misled  by  the  names.  Birmingham  Vine- 
gar Brewery  Co.  (defendants  and  appellants)  y.  Powell  (plaintiff  and 
respondent),  1897,  A.  C.  710,  66  L.  J.  Gh.  763.  In  these  cases  the 
brewery  company  admittedly  were  dealing  in  an  article  differently 
compounded  to  that  of  Powell,  a  fact  which  distinguished  the  case 
from  Jam£8  y.  James  (1872),  L.  B.  13  Eq.  421,  41 L.  J.  Ch.  353.  Nor 
could  the  name  ''Yorkshire  Relish"  be  considered  as  descriptive  or 
suggestive  of  the  article,  as  was  the  case  with  the  word  '^  linoleum"  as 
applied  to  oil  cloth :  Linoleum  Manufacturing  Co.  v.  Nairn  (1878) ,  7 
Ch.  D.  834,  47  L.  J.  Ch.  430;  or  "  paraffin"  as  applied  to  oil :  Young  v. 
Macrae  (1862),  9  Jur.  N.  S.  322  (referred  to  and  explained  by  Lord 
Macnaohten  in  the  second  principal  case).  So  also  '' cellular,"  as 
applied  to  a  fabric  for  underwear,  was  regarded  as  descriptive.  Cellular 
Clothing  Co.  v.  Maxton  1899,  A.  C.  326,  68  L.  J.  P.  C.  72.  Where 
the  trade-mark  is  one  capable  of  being  registered  under  the  Patents, 
Designs,  &  Trade-Marks  Acts  of  1883  and  1888,  registration  is  a  con- 
dition precedent  to  the  right  to  bring  an  action  to  prevent  or  recover 
damages  for  infringement.  Patents,  Designs,  &  Trade-Marks  Act,  1883 
(46  &  47  Vict.  c.  57),  s.  77;  Ooodfellow  v.  Prince  (C.  A.  1887),  35  Ch. 
D.  9,  56  L.  J.  Ch.  645. 

Turton  v.  Turton  (C.  A.  1889,  42  Ch.  D.  128,  58  L.  J.  Ch.  677, 
referred  to  in  the  second  principal  case,  is  a  clear  application  of  the  law 
in  Burgess  v.  Burgess  (the  first  principal  case),  from  which  it  did  not 
differ  in  any  material  details.  On  the  other  side  of  the  line  are  Croft 
v.  Bay  (1843),  7  Beav.  84,  where  a  man  of  the  name  of  Day  obtained 
from  another  named  Martin  the  right  to  use  his  name  in  order  to  get 
the  trade  away  from  a  well-known  firm  of  blacking  manufacturers. 
Where  a  man  has  lent  his  name  to  a  trading  company,  the  user  will  be 
restrained  if  likely  to  deceive  the  public,  unless  perhaps  where  the 
person  whose  name  is  used  has  bond  fide  carried  on  a  business  which  is 
transferred  with  the  right  to  use  his  name  to  the  company.  Tussaud 
V.  Tussaud  (1890),  44  Ch.  D.  678,  69  L.  J.  Ch.  631.  A  very  impudent 
fraud  was  brought  to  light  in  the  case  of  F.  Pinet  &  Cie,  v.  Maison 
Louis  Pinet,  Limited  1898,  1  Ch.  179,  67  L.  J.  Ch.  41.  There  an  in- 
dividual changed  his  name  from  Danch  to  Pinet,  and  in  the  latter 
name  commenced  business  as  a  boot  and  shoe  maker.  This  he  trans- 
ferred to  a  limited  company  called  Maison  Pinet,  Limited,  formed  for 
the  purpose  of  taking  over  and  carrying  on  that  business.     An  injunc- 
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'--  c.:  ■.   T".  :*,  >*^^  »  :ht*  J^wt  «  Appeal  19W^  1  Cb.  551,  69  L. 

1.   .'^.    ^J.     1"-  WW-  ~isiec«  htKfsgmua»i  diait  in  the  ahmttee  of  express 

^>.^,.^r-  ^  <mil::  7«icnMr  :^  «c£r:rie«i  :o  ;sw  the  fojomsr  partneiship  style 

c  -atiB%  .ttu.««s-  yr  ^  i*.Liz^  V  ^abiiKtis  lia  fiomier  pactnezs  to  a  risk  of 

'*;.*.'*•.     S^  iww  :»  asHUTunenc  jf  die  ^wntwill  of  a  bosiness  carries 

« '  .u   c  "^tf  T*;rxc  to.  V*  "lie  *»■■»  am^  whu^  it  «»  fbmierly  carried 

•^  ^*^-«v?  >.««v«r  la  a  sumlar  limitacioa*  that  the  purchaser  must 

>  V    *v  -4*  K  ^tBC  3tti?  «?«  rile  r^ynuMt  3>  liability  by  hR>Iding  the  vendor 

■•^•.  te^  .w*vc    £    irT*r*2ier  ut  rae  >«sux«s».     Thfmme  t.  Skave  (1890), 

^  ;v  ^^^  ?r^-  ^  ^  J^  Cb.  JW-     W!iew  the  assets  and  good-will  of  a 

,*  -  "^Tv    't    :i;xuiia<iv>tt  ^re  been  5«»d  :s)  poichasacs*  who  register  the 

,"*  ,'v-r*t  <e  vt^n.'j**a  aa\i»c  a  freta  aaoiev  an  injanetion  will  Dot  be 

^nwt.^^  X'  -♦•i^irtki.i  ^*ie  Jiw  »c  rae  aaine  >;i  the  onginal  company  by  a 

*^«4^st  *-v  ii-^**^  *K»c  :**ows*ttr  !i:a»Jir  »^  the  successor  ol  the  original 

,>v«.jk.^^    t.txi  ^-K*^  use  Jt  rue  aiwie  ha»  been  acquiesced  in  by  the 

'..a  ';i*.vc    i     V    ua  .vmp««tr  »d  the  ponAasers  of  its  good-will. 

V^.*-v»  :,;k.->v^  *'/>•»  SrcV.tftw»l<«.JLC61i\68L.J.P.C.121. 

"^   sv«5>«utr  *sj^via:t^*it  roe  ^rajit-jJ  fc»  been  held  entitled  to  a 

^stxHHNj'  Ht  -?K^  »«er  ^t  The  ^tanw  ^t^  •  F^**  ^^  connection  with  his 

C^xxiN  «L  ^-^  v-o«  K-.a*  ^ratfci^:    Wft)ffrep*f^  ▼.  CStrrie  (H.  L.  1872),  L. 

V  >  >v   L*  X*^   ^  --  J-  ^^-  ^^^-  **Sloxie**  ale:  Montgomery  v. 

r    -t^^NK  t:^t  A.  C  r^l^v  ^^  I-  ^^  ^^-  "^^^    ^  similar  case,  but 

'  iv  ^^  %<^.v^  :V  tfU  :t: '^^  vvuM  t^^5  olAim  an  exdnsiye  right  to  use 

V  tvctt^  *  .^' '  •'  *•  ^    «  ^>*;w  V^-"^^^  ^  ^"^-  ^-  8*^»  47  ^'  J-  Ch. 

,<*N  >*  V^y   V  iiV-sVMt:*  «wf  w^^txaiu^d  «' unless  and  until  they  shall 

Lv-  V  A  xv ."  vr^  .c  vN^  »i*^'^^*  ia  ^***  P^^»*^  ^  Badstock,  from  trading 

u^v.N£   .^  ^^^^^^  *^  »*»**  *^  *^'^*^*  ^"^  "^^*  Radstock  Colliery  Pro- 

jl^'^^-  ^  ^^  ^^.v^f  in^^ifc^  ,>c  style  signifying  that  the  defendants,  or 

^><^  o«^   \-t^  4P*  VJCv^>ri<tv.>R  of  any  colliery  or  collieries  at  Eadstock; 
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and  also  '^ unless  and  until  they  shall  become  authorised  to  sell  or  supply 
any  coals  raised  or  gotten  from  any  colliery  or  coal  mine  within  the 
parish  of  Eadstock,  from  using  any  style  or  name  signifying  or  imply- 
ing that  the  defendants  are  selling  or  supplying,  or  are  authorised  to 
sell  or  supply,  any  coal  raised  or  gotten  from  any  colliery  or  coal  mine 
within  the  parish  of  Badstock."  In  Johnston  &  Go,  y.  Orr-Ewing  & 
Co.  (H.  L.  1882),  7  App.  Cas.  219,  51  L.  J.  Ch.  797,  the  appellants 
were  restrained  from  using  a  label  containing  two  elephants  with  a 
banner  or  cloth  suspended  between  them.  As  cases  in  which  the 
plaintiff > has  been  held  entitled  to  restrain  the  ^'get-up"  of  goods 
employed  by  the  defendant:  see  Hollowayy.  Holloway  (1860),  13 
Beav.  209;  L&v&r  v.  Goodwin  (C.  A.  1887),  36  Ch.  D.  1.  But  as  is 
pointed  out  by  Lords  Watson  and  Blackburn  in  Johnston  &  Co.  v. 
Orr-Ewing  &  Co.  {supra  eit.)^  all  these  cases  must  be  determined  on 
the  result  of  the  evidence.  And  there  should  be  some  evidence,  beyond 
that  afforded  by  a  comparison  of  the  original  and  infringing  article, 
that  there  is  at  least  a  reasonable  probability  of  deception ;  see  Zfondon 
General  Omnibus  Co.  v.  Lavell  (C.  A.)  1901, 1  Ch.l35,  70  L.  J.  Ch.  17. 

So  far  as  the  books  show,  cases  of  appropriation  of  testimonials  have 
only  come  before  the  Court  on  three  occasions.  One  is  BaUy  v.  Hill 
(1863),  1  Hem.  &  M.  264.  There  the  plaintiff  had  been  awarded 
one  of  two  medals  at  the  International  Exhibition  of  1862,  for  excel- 
lence in  pickles  and  preserved  fruits.  The  defendant,  who  also  made 
and  sold  pickles,  but  who  did  not  even  pretend  that  he  was  an  exhibitor, 
and  had  not  been  awarded  any  prize,  placed  the  words  Prize  Medal,  1862, 
on  his  labels  and  packing  cases.  Lord  Hatherley  (then  Wood,  V.-C.) 
refused  to  grant  an  interlocutory  injunction.  This  case  was  followed 
by  Stirling,  J.,  in  Tallerman  v.  Dowsing  Radiant  Heat  Co.  1900, 
1  Ch.  1,  68  L.  J.  Ch.  618.  There  the  defendants  sought  to  appropriate 
favourable  notices  given  respecting  the  plaintiff's  method  of  treating 
rheumatism,  and  apply  them  to  their  own.  Upon  appeal,  the  case  was 
compromised.  The  third  case,  which  was  earliest  in  point  of  date,  was 
Franks  v.  Weaver  (1847),  10  Beav.  297.  That  case  was  carefully 
examined,  and  the  order  made  therein  referred  to  by  Stirling,  J.,  in 
the  case  of  Tallerman  v.  Dowsing  Radiant  Heat  Co.y  {supra  cit,),  and 
he  came  to  the  conclusion  that  the  use  made  of  Franks'  testimonials  by 
Weaver  was  to  enable  Weaver  to  pass  off  his  preparation  as  that  of 
Franks. 

A  foreign  manufacturer  has  been  held  entitled  to  restrain  an  English 
manufacturer  from  using  a  trade-mark  which  would  induce  purchasers 
in  England  to  believe  that  goods  so  marked  were  manufactured  by  the 
foreigner,  and  this  although  the  foreigner  resides  and  carries  on  his 
business  abroad,  and  has  no  establishment  here,  and  does  not  sell  his 
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goods  in  this  country,  or  at  any  rate  does  not  usually  sell  the  goods  so 
marked  in  this  country.  Collins  Co.  v.  Brottm,  1857,  3  Kay  &  J. 
423, 3  Jur.  N.  S.  929,  5.  W.  B.  676;  CoUins  Co.  v.  Beeves  (1858),  28  L. 
J.  Ch.  56,  4  Jur.  N.  S.  866,  6  W.  R.  717;  National  Folding  Box  & 
Paper  Co.  v.  National  Folding  Box  Co.  (1894),  43  W.  R.  156,  15  R. 
60.  And  in  the  converse  case  of  manufacture  in  England,  and  exporta- 
tion to  a  foreign  country  of  goods  with  marks  that  would  induce  people 
to  believe  that  they  were  of  the  plainti&'  manufacture,  will  be 
restrained.  Chut  v.  Aleploglu  (1833),  6  Beav.  68  n.;  Johnston  &  Co.  y. 
Orr-Ewing  &  Co.  (H.  L.  1882),  7  App.  Cas.  219,  51  L.  J.  Ch.  797. 

In  some  of  the  cases  the  plaintiff  has  disentitled  himself  to  relief  on 
the  ground  that  he  is  himself  deceiving  the  public.  Thus,  in  Bidding 
V.  Boto  (1837),  8  Sim.  477,  6  L.  J.  Ch.  345,  42  R.  R.  231,  the  plaintiff 
misrepresented  the  ingredients  and  the  person  who  mixed  them,  and 
Shadwell,  Y.-C.,  dissolved  an  interlocutory  injunction  until  the  plain- 
tiff had  established  his  title  at  law.  So  where  the  plaintiffs  sold  cigars 
of  German  manufacture  with  brands  and  labels  which  would  lead  pur- 
chasers to  believe  that  they  were  manufactured  at  Havannah,  judgment 
was  given  for  the  defendants.  Newman  v.  Pinto  (C.  A.  1887),  57  L.  T. 
31.  The  use  of  the  word  ^^  patent "  does  not  necessarily  involve  a 
representation  to  the  public  that  the  plaintiff's  goods  are  protected  by 
letters-patent.  MarshaU  v  Boss  (1869),  L.  R.  8  Eq.  651,  89  L.  J.  Ch. 
225;  Ford  Y.Foster  (1872),  L.  R.  6  Ch.  611,  41  L.  J.  Ch.  682; 
Cochrane  v.  Macnish,  1896,  A.  C.  225,  65  L.  J.  P.  C.  20.  Nor  is  a 
plaintiff  who  uses  the  words  '^  trade-mark  "  to  be  taken  to  represent 
that  he  is  the  registered  owner  of  a  trade-mark  within  the  Patents,  De- 
signs, &  Trade-Marks  Act,  1883,  Sen  Sen  Co.  v.  Brittens,  1899,  1 
Ch.  692,  68  L.  J.  Ch.  250. 

As  regards  remedies.  The  preceding  cases  are  sufficient  authorities 
respecting  the  remedy  by  injunction,  or  damages  in  a  common  law 
action.  The  plaintiff  is  entitled  in  addition  to  an  injunction  to  an 
accoiint  of  the  profits  made  by  the  defendant  in  "  passing  off ''  cases. 
Leifer  v.  Goodwin  (C.  A.  1887),  36  Ch.  D.  1.  But  as  is  pointed  out  in 
Saxlehner  v.  Jpollinaris  Co,,  1897,  1  Ch.  893,  66  L.  J.  Ch.  533, 
this  was  not  done  in  the  second  principal  case,  and  in  some  cases 
might  preferably  be  replaced  by  an  inquiry  as  to  damages. 

However  innocently  the  defendant  may  have  acted,  he  will,  in 
general,  be  visited  with  the  costs  of  proceedings  to  restrain  the  wrong- 
ful user  of  a  trade  name  or  description  or  mark.  Upmann  v.  Forrester 
(1883),  24  Ch.  D.  231,  52  L.  J.  Ch.  946;  where  the  many  authorities 
are  referred  to ;  Wittmann  v.  Oppenheim  (1884),  27  Ch.  D.  260,  54 
L.  J.  Ch.  56.  But  where  the  ground  of  complaint  was  the  purchase 
by  a  retailer,  in  a  small  way  of  business,  of  500  cigarettes  at  the  price  of 
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ITs.  &d.  the  defendants  having  acted  innocently,  the  plaintiffs  were 
not  given  costs.  Ameriean  Tobacco  Go.  v.  Crvsst,  1892,  1  Cb.  630,  61 
L.  J.  Ch.  242.  An  infant  defendant  may  be  ordered  to  pay  costs. 
Woolf  V.  Woolfy  1899,  1  Ch.  343,  68  L.  J.  Ch.  82.  In  those  cases  where 
the  defendant  succeeds  on  the  ground  that  the  plaintifE  is  not  entitled 
to  relief  by  reason  of  misrepresentation,  the  Court  will  not,  where  the 
defendant  is  himself  engaged  in  deceiving  the  public  as  to  the  con- 
stituents of  the  article  sold  by  him,  give  him  the  costs  of  the  action. 
Estcourt  Y.  Estcourt  Hop  Essence  Co.  (1876),  L.  E.  10  Ch.  276,  44 
L.  J.  Ch.  233;  Newrnan  v.  Pinto  (C.  A.  1887),  57  L.  T.  31. 

AMERICAN  NOTES. 

It  was  not  until  the  year  1870  that  Congress  attempted  to  legislate  as  to 
trade-marks,  although  its  laws  had,  for  many  years,  regulated  the  kindred 
topics  of  patents  and  copyrights.  Its  trade-mark  legislation  was  soon  de- 
clared unconstitutional  by  the  Supreme  Court  of  the  United  States,  because 
beyond  the  power  of  Congress  to  regulate  commerce;  and  the  Attorney- 
General  of  the  United  States  then  advised  that  the  registration  of  trade- 
marks  at  the  Patent  Office  be  discontinued.  The  subsequent  Act  of  Congress 
of  March  3,  1881  (21  Statutes  at  Large,  502),  c.  138,  which  merely  sanctions 
the  registration  of  trade-marks,  under  certain  restrictions,  when  they  are  used 
in  commerce  with  foreign  nations,  or  with  the  Indian  tribes,  if  the  owners 
are  domiciled  here,  or  in  a  foreign  country  which  affords  similar  facilities  to 
American  citizens,  is,  however,  treated  as  valid,  and  the  treaty-making  power 
over  trade-marks  was  left  unimpaired.  As  to  trade-marks  under  treaties,  see 
2(5  American  and  English  Encyclop»dia  of  Law,  p.  365.  See  Trade-Marks 
Cases,  100  United  States,  82;  Baldwin  v.  Franks,  120  id.  687;  Ryder  v.  HoU^ 
128  id.  625 ;  South  Carolina  v.  Seymour,  153  id.  353 ;  Elgin  National  Watch 
Co.  V.  Illinois  Watch  Case  Co.,  179  id.  665,  670;  16  Attorney-General's 
Opinions,  586;  Gould  &  Tucker's  Notes  on  the  United  States  Statutes,  p. 
908;  2  Kent's  Com.  (14th  ed.),  367,  and  notes;  Luyties  v.  Hollendeer,  30 
Federal  Bep.  632.  Such  registration  was,  at  best,  never  regarded  here 
as  more  than  primd  facie  evidence  of  ownership,  the  validity  of  the  right 
thereto  being  afterwards  subject  to  question  in  the  Courts.  South  Carolina 
V.  Seymour,  153  United  States,  353,  358 ;  Glen  Cove  Manuf.  Co,  v.  Ludeman, 
23  Blatchford,  46,  22  Federal  Rep.  823.  As  the  law  now  stands,  persons 
not  engaged  in  commerce  with  foreign  nations  or  Indian  tribes  are  not  affected 
with  notice  of  a  trade-mark  because  of  its  registration  in  the  Patent  Office, 
and  no  Federal  question  is  involved  in  suits  against  such  persons.  Brennan 
V.  Emery-Bird'Thayer  Dry  Goods  Co.,  99  Federal  Rep.  971 ;  Sarrazin  v.  W.  R. 
Irby  Cigar  fr  Tobacco  Co.,  93  id.  624.  The  Tariff  Acts  of  1883,  of  1890,  and  of 
1897  (22  U.  S.  Statutes  at  Large,  p.  490;  26  id.  p.  613;  30  id.  p.  207)  forbade 
entry  at  the  Custom  House  of  imported  merchandise  which  simulates  the  name 
or  trade-mark  of  any  domestic  manufacture  or  manufacturer.  These  Acts, 
in  order  to  aid  the  customs  officers  in  enforcing  this  prohibition,  permit  any 
domestic  manufacturer  who  has  adopted  trade-marks  to  ''require  his  name 
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and  residence  and  a  description  of  his  trade-marks  to  be  recorded  in  books, 
which  shall  be  kept  for  that  purpose  in  the  Department  of  the  Treasury." 

The  matter  thus  continues,  in  the  main,  subject  to  the  rules  of  the  common 
law,  but  may  be  regulated  by  the  Legislatures  of  the  respective  states.  See 
e.g.  Public  Statutes  of  Massachusetts,  c.  76,  and  c.  203,  ss.  63,  64;  and 
the  Act  of  1895,  c.  462,  which  latter  Act  proyides  for  recording  trade-marks, 
labels,  and  private  stamps  in  the  office  of  the  Secretary  of  the  Commonwealth. 
If  such  legislation  be  regarded  as  an  exercise  of  the  police-power,  the  right  of 
the  Legislature  to  regulate  and  restrain  a  citizen's  conduct  of  his  own  business, 
and  his  methods  of  carrying  it  on  or  advertising  it,  is  not  absolute  or  exclu- 
sive, but  the  Courts  may  limit  such  person  to  a  reasonable  and  just  restraint 
See  Ruhstrat  v.  People^  185  Illinois,  133,  where  a  statute  forbidding  the  plac- 
ing of  a  likeness  of  the  national  flag  on  trade-marks  and  labels  was  held 
unconstitutional. 

Valid  trade-marks  may,  as  above  intimated,  exist  apart  from  statute  regu- 
lating their  registration,  which  is  only  prima  facie  evidence  of  ownership,  and 
their  validity  does  not  depend  upon  any  statute,  except  as  expressly  defined 
therein.  South  Carolina  v.  Seymour^  153  United  States,  353,  858;  L.  H. 
Harris  Drug  Co.  v.  Siucky,  46  Federal  Rep.  624. 

A  person  may  have  a  right  in  his  own  name  as  a  trade-mark,  as  against 
a  person  of  a  different  name ;  but  he  has  no  such  right  as  against  another 
person  of  the  same  name,  unless  the  latter  uses  a  form  of  stamp  or  label  so 
like  that  used  by  the  plaintiff  as  to  represent  that  the  defendant's  goods  are 
of  the  plaintiff's  manufacture.  Rroum  Chemical  Co,  v.  Meyer,  139  United 
States,  540;  Church  fi*  Dvoight  Co,  v.  Russ,  99  Federal  Rep.  276;  Thomas  G. 
Plant  Co,  v.  May  Co,,  100  id.  72;  Rogers  y.  Taintor,  97  Massachusetts,  291, 
296;  Oilman  v.  HunneweU,  122  id.  139,  148;  Kathreiner's  Malzkaffee  Fab- 
riken  Mit  Beschraenkter  Haftung  v.  Pastor  Kneipp  Medicine  Co.,  27  Circuit 
Court  of  Appeals  (U.  S.),  351,  and  note;  Nolan  Bros.  Shoe  Co.  v.  Nolan 
(Cal.),  68  Pacific  Rep.  480;  Menedy  v.  Meneely,  62  New  York,  427;  Decker  v. 
Decker,  52  Howard's  Practice  (N.  Y.),  218;  Watkins  v.  Larulon,  52  Minnesota, 
389;  Carmichel  v.  Latimer,  11  Rhode  Island,  395;  Marshall  v.  Pinkham,  52 
Wisconsin,  572;  R,  W.  Rogers  Co.  v.  Wm.  Rogers  Manuf,  Co,,  17  Circuit 
Court  of  Appeals  (U.  S.),  579,  and  note.  In  general,  a  person  cannot,  by 
making  a  trade-mark  of  his  own  name,  obtain  a  monopoly  thereof  which  will 
debar  others  of  the  same  name  from  using  their  names  in  their  own  business. 
Symonds  v.  Jones,  82  Maine,  302;  Meneely  v.  Meneely,  supra;  Caswell  v. 
Hazard,  121  id.  484.  But  he  cannot  at  the  same  time  wrong  both  the  public 
and  a  pre-existing  manufacturer  by  omitting  to  use  with  his  name  such  indi- 
cations that  the  thing  manufactured  is  his  as  will  unmistakably  inform  the 
public  of  that  fact.  Singer  Manuf,  Co,  v.  June  Manuf  Co,,  163  United  States, 
169 ;  Walter  Baker  ^  Co,  v.  Baker,  87  Federal  Rep.  209.  «  The  right  of  a  man," 
says  Andrews,  Ch.  J.,  in  a  recent  case  in  New  York,  "  to  use  his  own  name  in 
his  own  business  the  law  protects,  even  when  such  use  is  injurious  to  another 
who  has  established  a  prior  business  of  the  same  kind,  and  gained  a  reputation 
which  goes  with  the  name.  But  in  such  cases  the  Courts  require  that  the 
name  shall  be  honestly  used,  and  they  permit  no  artifice  or  deceit  designed 
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or  calculated  to  mislead  the  public,  and  palm  off  the  business  as  that  of  the 
person  who  first  established  it  and  gave  it  its  reputation."  Chas.  S,  Higgins 
Co.  y.  Biggins  Soap  Co.,  144  New  York,  462,  468. 

A  corporate  name  is  valid  as  a  trade-mark  ;  and  when,  by  statute,  the  iden- 
tity of  corporate  names  is  forbidden,  a  corporation  may  acquire  a  right  to  the 
exclusive  use  of  another  name  than  its  corporate  name  as  a  trade  name,  but 
not  as  a  corporate  name.  Boston  Rubber  Shoe  Co.  v.  Bostoti  Rubber  Co.^  149 
Massachusetts,  436,  441;  see  Inlemationl  Trust  Co.  v.  International  Loan  Sf 
Trust  Co.,  163  id.  271 ;  Hygeia  Water  Ice  Co.  v.  New  York  Hygeia  Ice  Co., 
140  New  York,  94;  Elgin  Butter  Co.  v.  Elgin  Creamery  Co.,  155  Illinois,  127; 
Southern  Medical  College  v.  Thompson,  92  Georgia,  564. 

All  the  authorities  agree  that  a  Court  of  equity  will  not  restrain  the  use  of 
a  label,  on  the  ground  that  it  infringes  the  plaintiffs  trade-mark,  unless  the 
form  of  the  printed  words,  the  words  themselves,  and  the  figures,  lines,  and 
devices,  are  so  familiar  that  any  person,  with  such  reasonable  care  and  obser- 
vation as  the  public  generally  are  capable  of  using  and  may  be  expected  to 
exercise,  would  mistake  the  one  for  the  other.  Gilman  v.  Hunnewell,  supra ; 
see  Eckhart  v.  Consolidated  Milling  Co.,  72  Illinois  Appeals,  70;  Rubel  v. 
AllegretH  Chocolate  Cream  Co.,  76  id.  581;  Schwarz  v.  Superior  Court,  111 
California,  106;  Hagen  v.  Beth,  118  id.  330.  The  ordinary  purchaser  has,  it 
seems,  a  certain  right  to  be  careless  in  inspecting  brands  of  goods,  as  often 
he  necessarily  acts  in  haste,  and  his  want  of  caution  as  to  each  brand  will  not 
be  allowed  to  uphold  a  simulation  thereof  designed  to  work  fraud  upon  the 
public.  Pillsbury  v.  PUlsbury- Washburn  Flour-MiUs  Co.,  64  Federal  Rep. 
841,  847;  Stuart  v.  F.  G.  Stewart  Co.,  91  id.  243.  And  as  the  underlying 
principles  of  the  law  of  trade-marks  are  now  treated  as  lai^ly  ethical,  in- 
volving not  merely  technical  trade-marks,  but  the  whole  subject  of  unfair 
competition,  questions  of  infringement  are  not  limited  simply  to  misrepresen- 
tations made  by  the  trade-mark  itself,  but  extend  to  whatever  is  substantially 
calculated  to  deceive  the  public  if  used  in  such  connection  that  it  became  one 
of  the  essential  forces  which  made  the  trade-mark  successful.  See  Stachelberg 
V.  Ponce,  128  United  States,  686;  Dadirrian  v.  Yacvbian,  98  Federal  Rep. 
872 ;  Charles  E.  Hires  Co.  v.  Consumers*  Co.,  100  id.809 ;  Gorham  Manuf,  Co.  v. 
Emery-Bird'Thayer  Dry-Goods  Co.,  104  id.  243;  American  Washboard  Co.  v. 
Saginaw  Mfg.  Co.,  103  id.  281;  Lare  v.  Harper,  80  Circuit  Court  of  Appeals 
(U.  S.),  373,  376,  and  note. 

As  an  ordinary  surname  cannot  be  thus  appropriated  by  one  person  as 
against  others  of  the  same  name,  so  the  name  of  another  person  of  distinction, 
such  as  a  famoits  living  artist,  musician,  bandmaster,  author,  or  lawyer,  cannot 
be  so  used  as  a  trade-mark  as  to  cany  the  *'  good-will "  with  it  upon  the  sale  of 
the  business;  and  even  if  such  person  whose  name  is  attempted  to  be  used  were 
to  assign  the  privilege  of  using  his  name  upon  another's  productions,  the 
Courts  would  not  protect  such  supposed  right,  even  against  the  assignor. 
Skinner  v.  Oakes,  10  Missouri  Appeals,  45 ;  Blakely  v.  Sousa,  197  Pennsyl- 
vania State,  305,  324 ;  see  Barrows  v.  Knight,  6  Rhode  Island,  434  (as  to  the 
name  "  Roger  Williams  ").  So  there  can  be  no  trademark  in  a  name  which  is 
in  common  use,  or  has  become  public  property.    Saxlehner  v.  Eisner  ^  Mendel- 
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son  Co.,  179  United  States,  19;  Alff  y.  Radam  (Texas),  9  Lawyers*  Reports 
Annotated,  145,  and  note.  And  common  adjectives,  such  as  **  Favorite  "  or 
*<  Peerless,"  cannot  be  exclusively  appropriated,  though  there  may  be  such  a 
combination  of  words  as  will  entitle  a  person  to  the  nse  of  an  adjective  in  that 
combination  where  there  is  an  arbitrary  and  fanciful  designation,  as,  **  Ideal 
Fountain  Pen":  Waterman  v.  Shipman,  130  New  York,  801;  "Pride  Cigar": 
Hier  v.  Abrahams^  82  New  York,  519;  or,  "Sliced  Animals":  Sdchow  v. 
Baker,  93  New  York,  59 ;  see  Cooke  fr  Cobb  Co,  v.  Miller,  65  New  York 
Supplement,  730.  So  a  trade-mark  cannot  consist  of  names  or  words  in 
common  use  as  designating  a  locality,  section,  or  region  of  country.  This 
rule  has  been  applied,  e,  g,  to  the  f oUowing  words :  —  "  Columbia  " :  Columbia 
Mill  Co.  V.  Alcorn,  150  United  States,  460;  "Lackawanna":  Canal  Co.  v. 
Clark,  18  WaUace  (U.  S.),  311;  "Glendon":  Glendon  Iron  Co.  v.  Uhler,  75 
Pennsylvania  State,  467;  **  East  Indian  ":  Connell  v.  Reed,  128  Massachusetts, 
477;  and  **  Vichy":  La  Republique  Francaise  v.  Schultz,  94  Federal  Rep. 
500;  Same  v.  Saratoga  Vichy  Spring  Co.,  99  id.  788.  See  Castner  v.  Coffinan, 
171  United  States,  690,  and  Coffman  v.  Castner,  87  Federal  Rep.  457;  Hoyt 
v.  J.  T.  Lovett  Co.,  17  Circuit  Court  of  Appeals  (U.  S.),  662,  657,  note. 

One  cannot  properly  use  as  a  trade-mark  the  name  of  the  city  in  which  he 
manufactures,  as  other  manufacturers  there  have  the  same  right ;  but  a  city 
may  claim  a  trade-mark  in  its  own  name,  as  was  done  with  respect  to  <<  Carlsbad 
Sprudel  Salts,"  in  City  of  Carlsbad  v.  Kvinou),  68  Federal  Rep.  794 ;  see  Evans 
V.  Von  Laer,  32  id.  153 ;  New  York  jr  E.  Cement  Co.  v.  Coplay  Cement  Co., 
44  id.  277,  and  45  id.  212. 

So,  although  the  word  **  Elgin"  has  long  been  the  name  of  a  well-known 
manufacturing  city  in  Illinois,  yet  as  it  has  now  acquired  a  secondary  signifi- 
cation in  connection  with  its  use  by  the  well-known  watch  company  estab- 
lished there,  it  is,  as  so  used,  not  a  mere  geographical  name,  and  its  use  by 
the  watch  company  will  be  protected  by  restraining  others  from  using  the  word 
in  such  a  way  as  to  amount  to  a  fraud  upon  the  public,  and  upon  those  to 
whose  employment  of  it  the  special  meaning  has  become  attached.  Elgin  Na- 
tional  Watch  Co.  v.  Illinois  Watch  Case  Co.,  179  United  States,  665  ;  see  A.  F. 
Pike  Manuf.  Co.  v.  Cleveland  Stone  Co.,  85  Federal  Rep.  896.  The  same  rule 
applies  to  "  Waltham  Watches."  American  Waltham  Watch  Co.  v.  Sandman, 
96  Federal  Rep.  330.  And  so  of  *^  Worcestershire  Sauce"  as  applied  to  a 
sauce  made  in  London.  Lea  v.  Deakin,  11  Bissell  (U.  S.),  23  ;  18  American 
Law  Register,  322.  Of  "  Chicago  Waists  "  made  by  a  particular  manufac- 
turer in  Chicago.  Gage-Doums  Co.  v.  Featherbone  Corset  Co.,  83  Federal  Rep. 
213.  Of  the  name  "Oxford"  upon  Bibles.  Chancellor,  Sf^c.  of  Oxford  Uni- 
versity V.  Wilmore- Andrews  Pub.  Co.,  101  Federal  Rep.  443.  And  of  "  Cali- 
fornia Pears,"  actually  put  up  in  CaUfomia,  as  against  pears  so  marked  but 
canned  in  Baltimore.  CaUfomia  Fruit  Canners*  A  sso.  v.  Myer,  104  Federal  Rep. 
82.  In  Walter  Baker  ^  Co.  v.  Baker,  77  Federal  Rep.  181,  the  words  "  German 
Sweet  Chocolate  "  were  held  a  valid  trade-mark  upon  proof  that  *'  German  " 
was  a  person's  name,  and  was  not  used  as  a  geographical  expression. 

So  words  which  are  merely  descriptive  of  the  character,  quality,  grade, 
style,  or  composition  of  an  article  cannot  be  monopolized  as  a  trade-mark. 
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This  rule  has  been  applied,  e.  ^.,  to  '*  Iron  Bitters  " :  Brown  Chemical  Co.  v. 
Meyer,  139  United  States,  540;  Gessler  v.  Grieb,  80  Wisconsin,  21 ;  to  «  Cas- 
toria'*:  Centaur  Co,  v.  Heinsfurter,  84  Federal  Rep.  955;  Same  y.  Marshall , 
97  id.  785;  to  ••Tycoon  Tea":  Corbin  v.  Gould,  133  United  States,  308; 
•'  Goodyear  Rubber/'  which  is  merely  descriptive  of  well-known  classes  of 
goods  produced  by  the  process  known  as  Goodyear's  invention:  Goodyear  Co, . 
V.  Goodyear  Rubber  Co,,  128  United  States,  598;  to  ••Celluloid":  CeUuloid 
Manuf.  Co.  v.  Read,  47  Federal  Rep.  712;  and  to  ••Aluminum."  American 
Washboard  Co.  v.  Saginaw  Manuf.  Co.,  103  Federal  Rep.  281.  Many  other 
illustrations  of  this  rule  will  be  found  collected  in  2  Kent's  Commentaries 
(14th  ed.),366,  notes;  26  American  and  English  Encyclopaedia  of  Law, 
p.  289 ;  and  Cody  v.  SchuUz  19  Rhode  Island,  193,  61  American  State  Re- 
ports, 763,  and  note.  Even  when  the  alleged  trade-mark  is  not  in  itself  a  good 
trade-mark,  yet  if  the  use  of  the  word  has  come  to  denote  the  particular  manu- 
facturer or  vendor,  relief  against  unfair  competition  or  perfidious  dealing  will 
be  given  by  requiring  another's  nse  of  the  word  to  be  confined  to  its  primary 
sense  by  such  limitations  as  will  prevent  misapprehension  on  the  question  of 
origin.  Lawrence  Manuf.  Co.y.  Tennessee  Manuf.  Co.,  138  United  States,  537, 
549;  Coats  v.  Merrick  Thread  Co.,  149  id.  562;  Singer  Manuf  Co.  v.  June 
Manuf  Co,,  163  id.  169.  Fraud,  and  not  the  plaintiff's  right  to  protection  in 
the  use  of  his  trade-mark,  is  the  ground  of  such  relief.  Gorham  Manuf  Co. 
V.  Emery-Bird'Thayer  Dry-Goods  Co.,  92  Federal  Rep.  774;  IlUnois  Watch 
Case  Co.  v.  Elgin  Nat.  Watch  Co.,  94  id.  667,  and  179  United  States,  665. 

A  trade-mark  must  be  designed,  as  its  primary  object  and  purpose,  to  indi- 
cate the  owner  or  producer  of  the  commodity,  as  well  as  to  distinguish  it  from 
like  articles  manufactured  by  others.  Columbia  Mill  Co.  v.  Alcorn,  150  United 
States,  460,  463.  Thus,  the  word  ••international,"  or  ••continental,"  or 
••universal, "'cannot  be  exclusively  appropriated  as  part  of  a  trade  name,  as 
it  is  a  generic  term  in  common  use,  and  in  its  nature  descriptive  of  a  business 
to  which  it  pertains,  rather  than  to  the  origin  or  proprietorship  of  the  article 
to  which  it  is  attached.  Ibid. ;  Koehler  v.  Sanders,  122  New  York,  65 ;  Gaily 
V.  CoWs  Patent  Firearms  Manuf  Co.,  30  Federal  Rep.  118;  Continental  Ins. 
Co.  V.  Continental  Fire  Asso.  96  id.  846;  Solis  Cigar  Co.  v.  Pozo,  16  Colorado, 
388;  Radam  v.  Capital  Microbe  Destroyer  Co.,  81  Texas,  122.  But  if  the  gen- 
eral purpose  is  to  denote  origin  or  ownership,  and  the  symbol  used  also 
denotes  quality  as  an  incident  to  goods  of  such  ownership,  the  trade-mark 
is  good.  Thomas  G.  Plant  Co.  v.  May  Co.,  105  Federal  Rep.  375,  377.  And 
long  user  may  entitle  one  to  protection  as  to  a  trade-mark  which  was  originally 
descriptive  of  quality.     Fuller  v.  Huff,  104  Federal  Rep.  141. 

The  color  of  a  label  is  now  usually  held  not  to  be  a  material  part  of  a  trade- 
mark, apart  from  its  name  or  symbol.  See  Fleischmann  v.  Starkey,  25  Fed- 
eral Rep.  127 ;  Philadelphia  Novelty  Maunf  Co.  v.  Rouss,  40  id.  585;  Garrett 
V.  Garrett,  78  id.  472  ;  New  England  Awl  Sf  Needle  Co.  v.  Marlborotigh 
Awl  3f  Needle  Co, ,  168  Massachusetts,  154.  So  there  can  be  no  prop- 
erty of  this  kind  in  the  shape,  size,  color,  or  arrangement  of  signs,  without 
regard  to  the  letters  which  they  bear.  Cady  v.  Schultz,  19  Rhode  Island,  193. 
But  a  trade-mark  may  exist  in  devices  or  symbols  accompanied  by  words  that 
are  not  merely  descriptive,  or  in  numerals,  or  lettera,  and  in  the  names  of  pub- 
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lications.     See  Browne  on  Trade-marks  (2d  ed.  1898),  ss.  231,  234,  269,  706; 
26  American  and  English  Encyclopaedia  of  Law,  pp.  249-259,  269. 

Words  which  are  not  merely  descriptive  of  a*  peculiar  qnality  of  the  article 
may  be  appropriated  as  a  trade-mark.  This  role  has  been  applied  to  ''  Yankee 
Soap":  William  v.  Adanu,  8  Bissell  (U.  S.),  462;  to  "Queen  Shoes": 
.  Thomas  G.  Plant  Co.  y.  May  Co,,  105  Federal  Rep.  375 ;  and  to  '<  Parabola''  as 
a  name  for  needles.  Roberts  v.  Sheldon,  8  Bissell  (U.  8.),  898.  "  Gold  Dust ' 
has  been  held  to  be  infringed  by  **  Gold  Drop."  N.  K.  Fairbanks  Co.  v.  Luckel 
King  ^  Cake  Soap  Co.,  102  Federal  Rep.  327,  and  106  id.  498.  "Six  Little 
Tailors,"  used  as  a  trade-name  for  fifteen  years,  has  been  held  to  be  infringed 
by  «  Six  Big  Tailors."  Mossier  v.  Jacobs,  66  Illinois  Appeals,  571.  But 
'*  Cuticura  Soap "  is  not  infringed  by  *^  Cuticle  Soap,"  but  is  infringed  by 
"  Curative  Soap,"  if  there  is  bad  faith  and  close  resemblance  in  the  packing. 
Potter  Drug  jr  Chemical  Corp.  v.  Miller,  75  Federal  Rep.  656;  Same  v.  Pasfield 
Soap  Co.,  102  id.  490,  and  106  id.  914.  **  Instantine  "  has  been  held  an 
infringement  of  "  Insertine,"  where  the  public  was  shown  to  have  been  de- 
ceived by  the  similarity  of  the  bottles  and  labels  used.  Arthur  v.  Hotoard, 
19  Pennsylvania  County  Court,  81.  And  in  general  identity,  or  even  similarity, 
of  sound  may  be  sufficient  ground  for  treating  a  name  as  infringement, 
though  the  spelling  is  quite  different.  Barrett  Chemical  Co.  v.  Stem,  67  New 
York  Supplement,  595  ;  Little  v.  Kellam,  100  Federal  Rep.  353;  Welsbach  Light 
Co.  V.  Adam,  107  id.  463.  One  of  several  words  of  a  trade-mark  may  be  in- 
fringed, and  the  fact  that  the  defendant  acted  innocently  will  not  exonerate 
him  from  the  charge  of  infringement.  Saxlehner  v.  Eisner  jr  Mendelson  Co., 
179  United  States,  19, 33 ;  Saxlehner  v.  Siegel-Cooper  Co.,  id.  42. 


No.  3.— BUDD  V.  LUCAS. 
(Q.  B.  D.  1891.) 

RULE. 

The  offence  under  the  Merchandise  Marks  Act,  1887(50 
&  51  Vict.  c.  28),  of  selling  goods  under  a  false  trade  de- 
scription is  committed,  although  the  document  containing 
the  description  is  not  physically  attached  to  the  package  in 
which  the  goods  are  contained. 

Bndd  ▼.  Lnoas. 

1891,  1  Q.  B.  40&-413  (s.  c.  60  L.  J.  M.  C.  95 ;  64  L.  T.  292 ;  89  W.  R.  850). 

[408]  Trade-mark.  —  Merchandise  Marks  Act,  1887  (60  (r  51  Vict.  c.  28),  sect. 
2,  sub-sect.  1  (d),  sect,  5,  sub-sect.  1  (d).  —  Trade  Description.  —  Application 

of,  —  Description  in  Invoice  delivered  along  with  Goods. 

The  appellant  ordered  six  barrels  of  beer  of  the  respondent,  a  brewer.  In 
pursuance  of   the  order,  the  respondent's  drayman  delivered  six  casks  of 
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beer  into  the  appellant's  cellar,  and  at  the  same  time  left  at  the  appellant's 
house  an  invoice  in  which  the  casks  were  described  as  **  barrels."  The  term 
"  barrel  **  in  the  beer  trade  means  a  cask  containing  thirty-six  gallons.  The 
invoice  was  not  physically  attached  to  any  of  the  casks.  Of  the  casks  so  de- 
livered, one  was  of  a  considerably  less  capacity  than  thirty-six  gallons.  The 
appellant  summoned  the  respondent  under  sect.  2,  sub-sect.  1  (d),  of  the  Mer- 
chandise Marks  Act,  1887,  for  having  applied  a  false  trade  description,  namely, 
barrel,  to  a  cask  of  beer  false  as  to  the  measure  and  gauge  thereof  :  — 
Held,  that  the  description  of  the  cask  in  the  invoice  was  not  the  less 
*  applied  to  the  cask  within  the  meaning  of  the  Act  because  the  invoice  [*  409] 
was  not  physically  attached  to  the  cask. 

Case  stated  by  justices. 

The  appellant,  a  licensed  victualler,  gave  an  order  to  the  re- 
spondent, a  brewer,  for  six  barrels  of  beer.  In  pursuance  of  such 
order  six  casks  of  beer  were  delivered  by  the  respondent's  dray- 
man into  the  appellant's  cellar,  and  the  drayman  at  the  same 
time  left  at  the  appellant's  house  an  invoice  in  the  following 
terms :  "  The  Brewery,  Leamington,  Jan.  16th,  1890.  Mr.  Budd, 
Coventry.  Bought  of  Lucas,  Blackwell,  &  Arkwright,  brewers, 
6brls.  XXX  K  £14:8:0.'' 

The  term  barrel,  according  to  the  usage  of  the  beer-trade,  means 
a  cask  of  a  capacity  of  thirty-six  gallons.  One  of  the  six  casks  so 
delivered  was  of  a  capacity  of  not  more  than  thirty-four  gallons. 
The  appellant  summoned  the  respondent  for  that  he  did  "  unlaw- 
fully apply  a  certain  false  trade  des6ription,  namely,  barrel,  to 
certain  goods,  to  wit,  a  certain  cask  of  beer  false  as  to  the  measure 
or  gauge  thereof,  contrary  to  the  provisions  of  the  Merchandise 
Marks  Act,  1887. "  ^  At  the  hearing  before  the  justices  it  was 
contended,  on  behalf  of  the  respondent,  that  the  mere  delivery  of 
the  invoice  was  not  an  application  to  the  casks  of  the  description 
of  them  which  it  contained  within  the  meaning  of  the  Act,  Evi- 
dence was  tendered  by  the  appellant  that  on  previous  occasions 

1  The  Merchandise  Marks  Act,   1887  quantity,  measaxe,  gauge,  or  weight  of 

(50  &  51  Vict.  c.  28),  sect.  2,  sub-sect  (1),  any  goods." 

enacts  that  '*  every  person  who  {d)  applies  By  sect.  5,  sub-sect.  (1 ),  "  a  person  shall 

any  false  trade  description  to  goods  shall  be  deemed  to  apply  ...  a  trade  descrip- 

.  .  .  unless  he  proves  that  he  acted  with-  tion  to  goods  who  (6)  applies  it  to  any 

ont  intent  to  defrand,  be  gnilty  of  an  of-  covering,  label,  reel,  or  other  thing  with 

fence  against  this  Act."  which  the  goods  are  sold ;  or  (d)  uses  a 

By  sect.  3,  sab-sect.  (1),  ''the  expres-  .  .  .  trade  description  in  any  manner  cal- 

sion  '  trade  description '  means  any  de-  cnlated  to  lead  to  the  belief  that  the  goods 

scription,  statement,  or  other  indication,  in  connection  with  which  it  is  used  are 

direct  or  indirect,  (a)  as  to  the  nnmber,  designated  or  described  by  that . .  .  trade 

description." 
VOL.  XXV.  —  15 
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the  respondent's  servants  had  delivered  casks  of  beer  of  less  than 
thirty-six  gallons'  capacity  along  with  invoices  in  which  they 
were  similarly  described  as  barrels.     The  justices  refused  to  admit 

such  evidence.  The  respondent  gave  evidence  that  he  had 
[*  410]  no  personal  knowledge  that  the  cask  was  deficient  *  in 

measure ;  and  it  was  contended  on  his  behalf  that,  assum- 
ing there  was  any  guilty  knowledge  on  the  part  of  his  servants, 
he  was  not  criminally  responsible  for  their  misconduct  The  jus- 
tices being  of  opinion  that  the  facts  did  not  disclose  an  application 
of  a  false  trade  description  within  the  meaning  of  the  Act,  dis- 
missed the  summons,  subject  to  a  case  in  which  the  following 
questions  were  submitted  for  the  opinion  of  the  Court:  — 

1.  Whether  the  delivery  of  the  invoice  with  the  casks  was  an 
application  of  a  false  trade  description  within  the  meaning  of  the 
Merchandise  Marks  Act,  1887  ? 

2.  Whether  they  were  right  in  excluding  the  evidence  as  to 
previous  transactions  between  the  parties? 

3.  Whether,  assuming  that  the  first  question  was  answered  in 
the  afl&rmative,  the  respondent  was  criminally  responsible  for  the 
acts  of  his  servants  ? 

Poland,  Q.  C.  (W.  Graham,  with  him),  for  the  appellant  — 
First,  the  delivery  of  the  invoice  was  a  sufficient  application  of 
the  trade  description  which  it  contained  to  satisfy  the  statute. 
The  application  at  which  the  statute  aims  is  not  confined  to  a 
physical  application.  The  present  case  comes  within  sect  5,  sub- 
sect  1  (d),  the  term  barrel  having  been  used  in  connection  with 
the  cask  sold.  The  words  "in  connection  with,"  in  that  sub- 
section, mean  nothing  more  than  *'  in  relation  ta  '  Further,  the 
case  also  comes  within  (b)  of  the  same  sub-section,  for  the  invoice 
was  a  "  thing  with  which  the  goods  were  sold. " 

Secondly,  the  evidence  as  to  the  previous  transactions  was 
wrongly  rejected  —  such  evidence  is  always  admissible  where  a 
guilty  knowledge  is  an  ingredient  in  the  oflPence;  see  the  cases 
collected  in  Beg.  v.  Francis,  L.  R  2  C.  C.  128. 

With  regard  to  the  last  question,  it  may  be  conceded  that  the 
respondent  would  not  be  criminally  liable  for  any  independent 
wrong-doing  of  his  servants ;  as,  for  instance,  if,  the  casks,  being 
of  a  proper  capacity,  they  neglected  to  fill  them  full :  Chisholm  v. 
Doulton,  22  Q.  B.  D.  736;  but  here  the  master  has  supplied  his 
servants  with  casks  of  deficient  capacity. 
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•Channell,  Q.  C.  (A.  Lyttleton,  with  him)  ,for  the  res-  [•411] 
pondent  The  Act  aims  only  at  the  false  marking  of  goods. 
A  misrepresentation  otherwise  than  by  false  marking  is  the  sub- 
ject only  of  an  indictment  for  obtaining  money  by  false  pretences. 
The  word  "  apply  "  was  intended  to  refer  only  to  a  physical  appli- 
cation. The  title  of  the  Act,  which  is  **  An  Act  to  Consolidate 
and  Amend  the  Law  relating  to  Fraudulent  Marks  on  Merchan- 
dise," points  clearly  to  that  conclusion.  If  the  delivery  of  the 
invoice  was  a  "  use  of  a  trade  description  *  within  sect  5,  sub- 
sect  1  (d),  then  a  mere  verbal  statement  would  equally  come 
within  that  clause ;  but  that  could  never  be  contended.  Nor  does 
this  case  come  within  clause  (&)  of  that  sub-section.  The  "*  thing 
with  which  the  goods  are  sold"  there  was  intended  to  refer  to 
advertisements  placed  along  with  the  goods  inside  an  outer  cover- 
ing. Assuming  the  case  to  be  within  the  Act,  still  the  respond- 
ent is  not  liable  in  the  absence  of  a  personal  intent  to  defraud. 
The  offence  consists  not  in  selling  beer  in  undersized  casks,  but  in 
representing  that  the  casks  are  full-sized.  And  if  the  respondent's 
servants  so  represented  without  his  authority,  he  is  not  criminally 
liable  for  their  misrepresentations. 
Poland,  Q.  C,  in  reply. 

Pollock,  B.  —  This  case  raises  a  question  of  very  great  impor- 
tance as  to  the  true  construction  of  the  Merchandise  Marks  Act, 
1887.  The  facts  are  shortly  these.  A  brewer  sends  to  a  customer 
by  his  carman  a  cask  of  beer,  and  the  carman  delivers  along  with 
the  cask  an  invoice,  in  which  the  cask  is  described  as  a  barrel. 
The  cask  was  of  a  capacity;  of  less  than  thirty-six  gallons.  And 
it  was  charged  against  the  brewer  that,  as  the  term  "  barrel "  in 
the  beer  trade  means  a  cask  holding  thirty-six  gallons,  the  deliv- 
ery of  the  invoice  was  an  application  of  a  false  trade  description 
to  the  cask  within  the  meaning  of  sect  2,  sub-sect  1  (d). 

The  earlier  Merchandise  Marks  Act,  that  of  1862  (25  &  26  Vict 
c.  88),  no  doubt,  dealt  with  trade-marks,  and  with  nothing  else. 
But  the  present  Act  is  much  wider  in  its  scope;  it  deals  with 
many  things  that  are  not  trade-marks,  or  anything  like  them. 
For  instance,  sect  20  renders  a  person  liable  to  a  penalty  who 
falsely  represents  that  goods  are  made  by  a  person  holding 
a  Royal  •  Warrant  A  representation  may  be  within  that  [*  412] 
section,  although  made  by  word  of  mouth.     Again,  in 
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this  Act  is,  for  the  first  time,  to  be  found  the  expression  *"  trade 
description, "  which  is  treated  as  something  distinguishable  from 
trade-marks  or  other  marks,  and  is  defined  to  mean  *"  any  descrip- 
tion, statement,  or  other  indication,  direct  or  indirect, "  as  to  the 
quality  or  quantity  of  goods.  Then  the  definition  of  the  term 
"  apply  "  in  sect.  5  seems  to  suggest  that  it  is  not  to  be  confined 
to  a  physical  application ;  for  it  provides  that  a  person  shall  be 
deemed  to  apply  a  trade  description  to  goods  who  {inter  alia) 
**  uses  "  it  "  in  any  manner  calculated  to  lead  to  the  belief  that  the 
goods  in  connection  with  which  it  is  used  are  described  by  that 
trade  description.'  No  doubt,  the  description  must  be  used  in 
connection  with  goods  <,  but  I  think  we  should  be  cutting  down 
the  intention  of  the  Act  if  we  were  to  hold  that  the  delivery  of 
an  invoice  or  other  description  of  goods,  at  the  time  of,  or  imme- 
diately after,  the  delivery  of  the  goods  themselves,  was  not  a  use 
in  connection  with  the  goods  within  the  meaning  of  the  section. 
Our  answer  to  the  first  question  submitted  to  us  must,  therefore, 
be  that  the  delivery  of  the  invoice  with  the  cask  may  have  been 
an  application  of  a  false  trade  description.  Whether  it  was  so  or 
not  depends  upon  certain  questions  of  fact  which  it  is  for  the  jus- 
tices to  decide. 

Upon  the  second  question,  the  justices  were  clearly  wrong. 
There  can  be  no  doubt  that  the  evidence  tendered  was  admissible 
upon  the  issue  of  the  intent  to  defraud. 

With  regard  to  the  last  question,  all  we  can  say  is  that  in  our 
opinion  there  is  nothing  in  the  present  Act  to  alter  the  general 
rule  of  law  that  a  master  is  not  criminally  responsible  for  the 
unauthorised  acts  of  his  servants.  There  are,  no  doubt,  certain 
Acts  of  Parliament,  such  as  the  Licensing  Acts,  which  do  intro- 
duce an  exception  in  that  respect  into  the  general  rule ;  but  this 
is  not  one  of  those  Acts. 

Chables,  J.  —  I  am  of  the  same  opinion.  To  the  question 
whether  the  delivery  of  the  invoice  along  with  the  casks  was  an 
application  of  a  false  trade  description  within  the  meaning  of  the 
Act,  we  cannot,  in  the  present  state  of  the  case,  give  a  categori- 
cal answer.  All  that  we  can  say  is,  that  it  may  have 
P  413]  constituted  the  *  offence  with  which  the  respondent  is 
charged.  No  doubt  there  was  not  any  physical  applica- 
tion of  a  trade  description  to  the  goods  \  but  I  do  not  think  that 
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that  is  necessary.  To  my  mind,  it  is  clear  from  the  language  of 
sect  5,  sub-sect  1  (d),^  that  something  more  is  contemplated  than 
an  actual  physical  connection.  And  if  so,  then  I  think  that  the  de- 
livery of  the  invoice  with  the  goods  might  be  a  use  of  a  false  trade 
description  of  the  goods  delivered.  With  regard  to  the  other 
questions,  as  to  the  admissibility  of  the  evidence  tendered,  and  the 
liability  of  the  master  for  the  acts  of  his  servants,  I  agree  with  my 
Brother  Pollock.  The  case  will  be  remitted  to  the  justices  with 
these  expressions  of  opinion.  Case  remitted  to  justices. 

ENGLISH  NOTES. 

The  material  proTisions  of  the  Merchandise  Marks  Act,  1887,  are 
the  following.     By  sect.  1,  sub-sect.  1,  it  is  enacted :  — 

"  Every  person  who  — 

'  *  (a)  forges  any  trade-mark ;  or 

''  (b)  wisely  applies  to  goods  any  trade-mark  or  any  mark  so  nearly 
resembling  a  trade-mark  as  to  be  calculated  to  deceive  ;  or 

''(c)  makes  any  die,  block,  machine,  or  other  instrument  for  the 
purpose  of  forging,  or  of  being  used  for  forging,  a  trade-mark  ;  or 

''  (d)  applies  any  false  trade  description  to  goods  ;  or 

''  (e)  disposes  of  or  has  in  his  possession  any  die,  block,  machine, 
or  other  instrument  for  the  purpose  of  forging  a  trade-mark  ;  or 

''(/)  causes  any  of  the  things  above  in  this  section  mentioned  to  be 
done,  shall,  subject  to  the  provisions  of  this  Act,  and  unless  he  proves 
that  he  acted  without  intent  to  defraud,  be  guilty  of  an  ofiEence  against 
this  Act" 

And  by  sub-sect.  2  of  the  same  section  — 

"Every  person  who  sells,  or  exposes  for,  or  has  in  his  possession 
for  sale,  or  any  purpose  of  trade  or  manufacture,  any  goods  or  things 
to  which  any  forged  trade-mark  or  false  trade  description  is  applied,  or 
to  which  any  trade-mark  or  mark  so  nearly  resembling  a  trade-mark 
as  to  be  calculated  to  deceive,  is  falsely  applied,  as  the  case  may  be, 
shall,  unless  he  proves 

''  (a)  That  having  taken  all  reasonable  precautions  against  commit- 
ting an  o&nce  against  this  Act,  he  had  at  the  time  of  the  commission  of 
the  alleged  offence  no  reason  to  suspect  the  genuineness  of  the  trade- 
mark, mark,  or  trade  description  ;  and 

"  {h)  That  on  demand  made  by  or  on  behalf  of  the  prosecutor,  he 
gave  all  the  information  in  his  power  with  respect  to  the  persons  from 
whom  he  obtained  such  goods  or  things ;  or 

*'  (c)  That  otherwise  he  acted  innocently  ;  be  guilty  of  an  offence 
against  this  Act.'' 


J?MB    ^SlZap 
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be  considered.  The  sect.  5  (1)  enacts  :  ''A  person  shall  be  deemed  to 
apply  a  trade-mark,  or  mark,  or  trade  description  to  goods  who  (a) 
applies  it  to  the  goods  themselves  ;  or  (b)  applies  it  to  any  covering, 
label,  reel,  or  other  thing  in  or  with  which  the  goods  are  sold,  or  ex- 
posed, or  had  in  possession  for  any  purpose  of  sale,  trade,  or  manufacture; 
or  (c)  places,  encloses,  or  annexes  any  goods,  which  are  sold,  or  exposed, 
or  had  in  possession  for  any  purpose  of  sale,  trade,  or  manufacture,  in, 
with,  or  to  any  covering,  label,  reel,  or  other  thing  to  which  a  trade- 
mark or  trade  description  has  been  applied  ;  or  (d)  uses  a  trade-mark, 
or  mark  or  trade  description  in  any  manner  calculated  to  lead  to  the  be- 
lief that  the  goods  in  connection  with  which  it  is  used  are  designated 
or  described  by  that  trade-mark  or  mark  or  trade  description."  And  in 
sub-sect.  2 :  '^  A  trade-mark  or  mark  or  trade  description  shall  be  deemed 
to  be  applied  whether  it  is  woven,  impressed,  or  otherwise  worked  into, 
or  annexed,  or  affixed  to  the  goods,  or  to  any  covering,  label,  reel,  or 
other  thing."  The  only  other  sections  to  which  it  seems  necessary  to 
refer  are  sect.  6,  which  protects  certain  persons  employed  and  acting 
in  the  ordinary  course  of  their  business  and  sects.  7  and  8,  which  refer 
exclusively  to  watches.  Sect.  18  permits  the  continuance  of  the  user 
of  trade  descriptions  used  at  the  passing  of  the  Act,  and  sect.  19  (3) 
protects  a  servant  bona  fide  acting  in  obedience  to  the  instructions  of 
his  master. 

The  criminal  liability  of  the  master  for  the  act  of  his  servant  in 
selling  goods  under  a  false  trade  description  was  established  in  Coppen 
V.  Moore  (No.  2),  1898,  2  Q.  B.  306,  68  L.  J.  Q.  B.  689.  In  the 
course  of  his  judgment,  which  was  concurred  in  by  Sir  Francis  Jjsune, 
President  of  the  Probate  Division  and  Admiralty  Division,  the  late 
Lord  Justice  Chitty,  and  Wright  Darlinq  and  Channell,  JJ.,  the 
late  Lord  Eussell,  L.  Ch.  J.,  said:  '^The  question,  then,  in  this  case, 
comes  to  be  narrowed  to  the  simple  point,  whether  upon  the  true  con- 
struction of  the  statute  here  in  question  the  master  was  intended  to  be 
made  criminally  responsible  for  acts  done  by  his  servants  in  contraven- 
tion of  the  Act,  where  such  acts  were  done,  as  in  this  case,  within  the 
scope  or  in  the  course  of  their  employment.  In  our  judgment,  it  was 
clearly  the  intention  of  the  Legislature  to  make  the  master  criminally 
liable  for  such  acts,  unless  he  was  able  to  rebut  the  prima  facie  presump- 
tion of  guilt  by  one  or  other  of  the  methods  pointed  out  in  the  Act.  .  .  . 
He  might  successfully  meet  the  prima  facie  case,  if  he  is  able,  where 
the  charge  is  under  sub-sect.  1  of  sect.  2,  to  prove  that  he  acted  with- 
out intent  to  defraud ;  or,  where  the  charge  is  under  sub-sect.  2  of  sect. 
2,  if  he  is  able  to  prove,  (a)  that  he  had  taken  all  reasonable  precau- 
tions against  committing  an  offence  against  the  act,  and  had  no  reason 
to  suspect  the  genuineness  of  the  trade  description  in  question ;  and 
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(h)  that  on  demand  be  had  given  fall  information;  or  (c)  if  he  is  able 
to  prove  that  otherwise  be  had  acted  innocently.  It  seems  clear  that 
clauses  (a)  and  {b)  of  sub-sect.  2  apply  to  cases  where  the  goods  in 
question  are  in  the  possession  of  the  accused  for  sale  or  are  sold  with 
the  forged  trade-mark  or  false  trade  description  already  stamped  upon 
them,  or  otherwise  applied  to  them,  and  not  to  a  case  like  the  present, 
where  the  false  trade  description  is  applied  upon  the  occasion  and  as 
part  of  the  terms  of  sale ;  and  in  the  latter  case  the  accused  must  rely 
for  his  exculpation  upon  clause  (c),  namely,  by  showing  that  he  had 
acted  innocently  •'' 

In  Ooppen  v.  Moore  (No.  1),  1898,  2  Q.  B.  300,  68  L.  J.  Q.  B.  889, 
it  was  said  that  a  mere  verbal  representation  does  not  amount  to  an 
application  of  a  false  trade  description  within  the  kcU  This  expression 
of  opinion  was  unnecessary  for  the  determination  of  the  case, 'as  there 
was  a  written  invoice  which  brought  the  case  within  the  principal 
case,  but  as  the  point  was  argued  it  cannot  be  regarded  as  a  mere 
dictum.  Handing  two  packets  of  tea  in  response  to  a  demand  of  two 
half  pounds  of  the  article  cannot  support  a  conviction  for  applying  to 
goods  a  false  trade  description  of  their  weight.  Langley  v.  Bombay 
Tea  Co.,  1900,  2  Q.  B.  469,  69  L.  J.  Q.  B.  762. 

In  Coppen  v.  Moore  (No.  2),  (supra  cit,)y  it  was  said  that  magis- 
trates might  well  hold  that  there  was  an  absence  of  innocence  in  a  man 
who  sold  American  hams  (which  were  the  subject-matter  of  complaint) 
dressed  so  as  to  induce  the  public  to  believe  that  they  had  a  different 
origin.  In  Christie  v.  Cooper^  1900,  2  Q.  B.  622,  69  L.  J.  Q.  B.  708, 
it  was  held  that  an  auctioneer  who  had  been  warned  that  the  trade- 
mark upon  goods  he  was  about  to  sell  was  not  genuine,  might  yet  be 
said  to  act  innocently  in  subsequently  selling  the  goods.  In  Kirshen" 
boim  V.  Salman  and  Olueksteiny  Limited^  1899,  1  Q.  B.  19,  67  L.  J. 
Q.  B.  601,  the  respondents  were  charged  with  selling  cigarettes  under 
a  false  trade  description,  namely,  <<  guaranteed  hand-made,"  the  cigar- 
ettes were  in  fact  machine-made,  but  were  of  as  good  a  quality  as 
hand-made  cigarettes.  The  Court  held  that  the  magistrate  ought  to 
have  convicted.  As  regards  the  offence  under  sect.  2,  subject.  2,  of 
having  in  his  possession  for  sale  goods  to  which  a  false  trade  descrip- 
tion is  applied,  it  is  no  defence  that  there  was  no  intent  to  defraud  the 
immediate  purchaser,  and  that  he  was  not  in  ^t  deceived.  Wood  v. 
Burgress  (1889),  24  Q.  B.  D.  162,  69  L.  J.  M.  G.  11. 

AMERICAN  NOTES. 

Although  the  Federal  laws  require  notice  to  be  affixed  to  articles  sold,  both 
as  to  patents  and  oopyrights,  they  contain,  either  in  their  constitutional  or 
ttnconstitational  provisions,  no  express  directions  as  to  affixing  trade-marks. 
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The  American  manufactorer  can  doubtless  be  trusted  to  care  for  his  own 
interest  in  affixing  such  marks  to  his  wares. 

At  common  law,  a  trade-mark  must  be  attached  to  the  article  manufac- 
tured in  such  a  way  as  to  be  reasonably  durable  and  visible  ;  it  must  hare  a 
practical  existence,  not  resting  in  the  owner's  thought,  but  stamped  or  im- 
pressed on,  or  attached  in  some  way  to  the  article  itself.  Candee  v.  Deerej 
54  Illinois,  439,  457.  The  matter  being  now  within  the  domain  of  State 
law,  it  was  provided,  e.  g,,  by  the  Public  Statutes  of  Massachusetts,  c. 
76  8.  4,  that  every  manufacturer  of  leather,  or  of  foot-wear,  may  stamp 
his  goods  with  the  first  letter  of  his  Christian  name,  the  whole  of  his 
surname,  and  the  name  of  the  place  of  his  abode ;  that  thia  is  a  warranty 
of  merchantableness,  good  materials  and  manufacture,  and  that  the  goods 
shall  not  be  considered  merchantable  unless  so  stamped.  By  the  laws  of  the 
state  of  New  York,  **  a  trade-mark  is  deemed  to  be  affixed  to  an  article  of 
merchandise,  when  it  is  placed  in  any  manner  in  or  upon,  either  (1)  the 
article  itself;  or  (2)  a  box,  bale,  barrel,  bottle,  case,  cask,  or  other  vessel  or 
package,  or  a  cover,  wrapper,  stopper,  brand,  label,  or  other  thing,  in,  by,  or 
with  which  the  goods  are  packed,  enclosed,  or  otherwise  prepared  for  sale  or 
distribution."  1  New  York  Revised  Statutes  (Birdseye's  2d  ed.),  p.  910, 
s.  28  m. 


No.  4.  — BATT  &  CO.  v.  DXJNNETT. 
(H.  L.  1899.) 

RULE. 

A  TRADER  is  not  entitled  to  register  a  trade-mark  in 
respect  of  a  particular  class  of  goods  in  which  he  does  not 
deal,  unless  he  has,  at  the  date  of  registration,  a  bond  fide 
intention  to  deal  in  that  class  of  goods  within  a  short  period. 

Batt  ft  Co.  y.  Dnnnett  and  another. 

1899,  A.  C.  428-431  (s.  c.  68  L.  J.  Ch.  557  ;  81  L.  T.  94). 

Trade-Mark.  —  Begittratum,  —  Non^user  and  no  bona  fide  Intention  to  Use.  — 

Expunging, 

A  trader  is  not  entitled  to  register  a  trade-mark  for  goods  in  which  [428] 
he  does  not  deal  and  in  which  he  has  no  bond  fide  intention  of  dealing. 
Registration  under  such  circumstances  may  be  expunged. 

In  1882  Kottgen,  trading  as  John  Batt  &  Co.,  registered  a  trade- 
mark for  eleven  classes  including  Class  42  (the  food  class).  In 
1888  he  registered  another  trade-mark  for  Class  42  only.  James 
Carter  &  Co.  having  applied  to  register  a  somewhat  similar  trade- 
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mark  for  Class  42  in  respect  of  cereals,  the  Comptroller-Genera] 
refused  the  application.  James  Carter  &  Co.  then  moved 
[*  429]  to  expunge  the  registration.  Boheb,  J. ,  held  *  upon  the 
evidence  that  John  Batt  &  Co.  had  never  at  any  time 
dealt  in  goods  in  Class  42,  and  had  not  at  the  time  of  registration 
any  bond  fide  intention  of  doing  so,  and  ordered  that  the  r^istra- 
tion  of  both  trade-marks  be  expunged  as  to  goods  in  Class  42, 
and  this  decision  was  affirmed  by  the  Court  of  Appeal  (Lindley, 
Chitty,  and  Collins,  L.  JJ.  [1898],  2  Ch.  432). 

Levett,  Q.  C. ,  and  Sebastian,  for  the  appellants.  —  The  two  trade- 
marks were  properly  roistered,  in  accordance  with  the  statutoiy 
provisions,  as  the  appellants*  property.  The  Acts  authorise  the 
registration  of  trade-marks  without  previous  user,  and  impose  no 
condition  of  actual  user  after  registration.  If  the  mark  was  at 
any  time  likely  to  be  used  by  the  registered  owner,  though  in 
fact  it  should  never  be  used,  perhaps  for  forty  years,  the  mark 
may  still  be  kept  on  the  register.  Once  registered,  the  mark  may 
remain  on  the  register.  There  is  nothing  in  either  Act  which 
makes  mere  non-user  a  ground  for  removal  If  the  owner  of  a 
mark  has  a  business  in  which  it  can  be  used,  he  is  entitled  to 
have  it  kept  on  the  register.  The  Courts  below  drew  wrong  con- 
clusions from  the  evidence.  These  marks  were  registered  with 
the  Ixmd  fide  intention  of  using  them  in  respect  of  the  class  to 
which  they  are  assigned,  and  the  respondents  are  not  entitled  to 
have  the  marks  removed  in  order  to  obtain  registration  of  similar 
marks  which  have  been  used  only  for  a  month  or  two,  if  at  alL 
The  registration  was  regular  and  operative,  and  the  Court  had  no 
jurisdiction  under  the  Acts  to  order  the  removal  from  the  roister. 

Neville,  Q.  C.  >  and  Austen-Cartmell,  for  the  respondents,  were 
not  heard. 

Earl  of  Halsbubt,  L  C.  —  My  Lords,  whatever  may  be  the 
ultimate  decision  on  the  abstract  proposition  as  to  whether  or  not 
there  can  be  a  keeping  back  for  a  long  time  of  a  trade-mark  which 
originally  vras  hond  fide  intended  to  be  used,  but  which  from  acci- 
dent or  some  other  cause  has  not  been  used,  I  purpose  giving  no 
opinion  u^Kin  it  at  present  for  this  reason,  that  it  does  not  arise 

in  this  case. 
[•  430]       ♦  Here  is  a  gentleman  who  for  seventeen  years  has  been 

in  possession  of  a  trade-mark.     There  are  a  variety  of  cir- 
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cumstances  which  can  be  suggested  —  that  it  was  needed  for  the 
purpose  of  trading  under  a  particular  form  of  mark,  and  so  pro- 
tecting the  trade  which  he  had  either  begun  or  intended  to  begin, 
or  that  he  was  disposed  to  i:egister  any  number  of  trade-marks  for 
the  purpose  of  vending  them  to  others  to  whom  they  might  appear 
as  pleasant  and  attractive  trade-marks.  Again,  as  to  that  I  pro- 
pose to  say  nothing,  because,  although  certainly  I  am  not  without 
an  impression  on  the  subject,  it  may  be  that  the  irritability  which 
Mr.  Levett  has  attributed  to  his  client  put  him  at  a  disadvan- 
tage, and  that  he  did  not  give  sufficient  explanation  of  cir- 
cumstances which  certainly  would  suggest  he  was  a  dealer  in  trade- 
marks, and  not  a  dealer  in,  say,  rica 

Be  that  as  it  may,  the  question  we  have  to  deal  with  is  whether 
we  are  prepared  to  disagree,  as  a  matter  of  fact,  with  the  learned 
Judges,  one  of  whom  saw  and  heard  the  witness,  and  has  recorded 
his  opinion  in  plain  terms  that  the  witness  was  unsatisfactory,  and 
that  he  did  not  rely  on  any  of  those  vague  statements  which  he 
made.  The  learned  Judge  drew  the  inference  which  he  expressly 
states,  namely,  that  in  his  view  there  was  not  a  boiid  fide  inten- 
ton  to  trade  at  all,  and  that  the  trade-mark  ought  to  be  erased 
accordingly.  The  Court  of  Appeal  —  giving,  as  they  ought  to  do, 
weight  to  the  learned  Judge  who  in  dealing  with  a  matter  of  fact 
has  seen  and  heard  the  only  witness  who  was  put  forward  to  give 
evidence  on  the  matter  which  alone  was  relevant  to  the  cause,  and 
I  think  concurring  with  the  general  view  of  Bomer,  J. ,  in  what 
he  had  said  about  the  witness  —  came  to  the  same  conclusion;  and 
the  only  question  for  your  Lordships  is  whether  we  are  going  to 
disagree  with  the  Court  of  Appeal  and  the  learned  Judge  who  saw 
and  heard  the  witnesa  For  my  own  part  I  entirely  concur  with 
the  judgment  they  formed,  and  I  think,  even  without  the  advan- 
tage of  seeing  and  hearing  the  witness,  I  should  come  to  the  same 
conclusion  on  the  shorthand  writer's  note  of  the  evidence.  But, 
as  I  say,  it  is  enough  for  me  to  say  that,  considering  the  advan- 
tage the  learned  Judge  had  in  seeing  the  witness,  even  if 
I  did  not  follow  him,  as  I  certainly  do,  in  point  *  of  fact,  [*  431] 
I  should  hesitate  to  differ  from  him.  He  had  a  better 
opportunity  of  forming  a  judgment  than  I  can  possibly  have. 

My  Lords,  when  once  the  fact  is  arrived  at  that  the  witness 
upon  wh<fm  the  affirmative  lay  was  not  to  be  relied  on,  and  abso- 
lutely declined  to  answer  questions  or  be  cross-examined  upon  the 
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matter  he  was  called  upon  to  explain,  I  am  of  opinion  that  no 
Court  of  law  could  act  on  the  evidence  of  such  a  witness. 

Under  these  circumstances  I  move  your  Lordships  that  this 
appeal  be  dismissed  with  costs. 

Lords  Magkaghten,  Morris,  and  Shand  concurred. 

Order  appealed  from  affirmed  and  appeal  dismissed  toith  costs. 
Lords'  Journals,  Jime  16,  1899. 


ENGLISH  NOTES. 

The  consideration  of  what  may  be  the  subject-matter  of  a  trade* 
mark  will  be  dealt  with  in  the  next  note. 

There  are  two  statutes  in  force,  the  principal. Act,  the  Patents,  De- 
signs, and  Trade-Marks  Act,  1883  (46  A  47  Vict  c.  57),  and  the  amend- 
ing Act  the  Patents,  Designs,  and  Trade-Marks  Act,  1888  (51  &  52 
Vict.  c.  50).  The  point  taken  in  the  argument  for  the  appellant  in  the 
principal  case,  that  user  is  unnecessary,  is  more  fully  dealt  with  in  the 
judgment  of  Lord  Lindlet  (then  Linduey,  M.  K.)  in  delivering  the 
judgment  of  the  Court  of  Appeal.  He  says  (67  L.  J,  Ch.  578)  :  "The 
Trade-Mark  Registration  Acts  presuppose  some  business  or  trade  in 
some  kind  of  goods  made,  sold,  or  otherwise  dealt  with  in  the  way  of 
business.  Although  sect.  75  of  the  Act  of  1883,  said  that  '  registration 
of  a  trade-mark  shall  be  equivalent  to  public  use  of  the  trade-mark,'  this 
language,  even  when  in  force,  did  not  and  could  not  mean  that  con- 
tinued registration  was  equivalent  to  continued  user.  So  to  construe  the 
language  would  lead  to  the  irrational  conclusion  that  a  man  might  prop- 
erly register  a  trade-mark  for  any  goods  he  chose,  although  he  carried 
on  no  trade  or  business  in  them  at  all.  Such  a  person,  if  properly  on 
the  register  might  then  object  to  anybody  else  registering  that  mark 
(see  sect.  72)  without  buying  him  off.  Sect.  75  was  addressed  to  the 
time  of  registration ;  it  substituted  registration  for  previous  user,  and 
reputation  gained  by  it.  The  corresponding  section  of  the  prior  Act  of 
1875  (namely,  sect.  2),  was  discussed  in  Edwards  v.  Dennis^  and  the 
contention  that  the  language  of  that  section  meant  more  than  we  have 
stated  was  emphatically  repudiated  by  the  Court  of  of  Appeal,  although 
it  had  found  favour  in  the  Court  below.  That  decision  fairly  looked 
at,  really  governs  this  case  in  principle.  .  .  .  The  Act  of  1883  must 
of  course  be  looked  at  to  see  whether  its  language  has  rendered  it  neces- 
sary to  come  to  a  different  conclusion  on  this  point,  and  we  have  looked 
at  it  carefully,  but  we  cannot  find  that  it  has.  Sect.  75  of  the  Act  of 
1 K83,  on  which  Mr.  Levett  based  bis  argument,  was  repealed  by  sect. 
17  of  the  Act  of  1888,  and  that  section  which  is  retrospective,  makes 
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<  application  for  registration,'  instead  of  instead  of  *  registration, ' 
equivalent  to  public  use.  This  alteration  makes  it  still  plainer  than 
before  that  the  public  use  referred  to  is  not  use  since  registration, 
but  use  and  reputation  at  the  time  of  application.  Sect.  65  of  the 
Act  of  1883,  says  that  <a  trade-mark  must  be  registered  for  particular 
goods  or  classes  of  goods/  This  leaves  open  the  question  what  goods 
or  classes  of  goods  are  referred  to.  Does  the  section  refer  to  goods  or 
classes  of  goods  which  the  applicant  for  a  registered  mark  makes  or 
deals  in,  or  intends  to  make  or  deal  in,  in  the  sense  above  explained, 
(ft  does  it  refer  to  goods  or  classes  of  goods  which  he  does  not  make  or 
deal  in,  and  which  he  has  no  definite  intention  of  making  and  dealing 
in?  Common  sense  and  Edwards  v.  Dennis  concur  in  confining  the 
goods  or  classes  of  goods  to  those  which  a  man  makes  or  deals  in,  or 
intends  to  make  or  deal  in  when  he  applies  for  registration."  The 
case  of  Edwards  y.  Dennis,  referred  to  in  the  foregoing  passage,  is 
reported  30  Ch.  D.  464,  55  L.  J.  Ch.  125,  54  L.  T.  112. 

The  object  of  these  statutes  was  well  stated  in  reference  to  the  Act 
of  1875,  which  was  in  pari  materia  with  the  statutes  now  in  force,  by 
Bacon,  V.-C.  "  The  Act  of  Parliament  is  plain.  The  policy  of  the 
law  was  this;  disputes  having  existed  heretofore  about  trade-marks, 
the  Legislature  said,  'Now  for  the  future  we  will  have  registration,  so 
that  there  shall  be  no  doubt  about  a  man's  title  to  a  trade-mark  when 
it  is  registered.'  Then  the  statute  points  out  in  very  distinct  terms 
what  may  be  registered  and  what  does  constitute  a  trade-mark."  See 
In  re  Botherham's  Trade-Mark  (1879),  11  Ch.  D.  250,  253.  Accord- 
ingly, it  has  been  held  that  the  provisions  of  sect.  77  of  the  Act  of 
1883,  requiring  registration  before  proceedings  can  be  instituted,  are 
a  condition  precedent  to  the  maintenance  of  an  action :  Ooodfellow  v. 
PHnce  (C.  A.  1887),  35  Ch.  D.  9,  56  L.  J.  Ch.  545.  But  this  case  of 
Goodfellow  V.  Prince  expressly  recognises  that  a  mark  may  become  so 
identified  with  a  man's  goods  that  its  user  may  impose  upon  the 
public,  and  in  that  case  there  is  a  right  of  action  within  the  principles 
of  Reddaway  v.  Banham  (No.  2,  p.  193,  ante)^  and  see  the  '^  Yorkshire 
Belish  "  cases  cited  in  the  notes. 

Sect.  76  of  the  Act  of  1883  enacts:  *'The  registration  of  a  person 
as  proprietor  of  a  trade-mark  shall  be  prima  facie  evidence  of  his  right 
to  the  exclusive  use  of  the  trade-mark,  and  shall,  after  the  expiration  of 
five  years  from  the  date  of  the  registration,  be  conclusive  evidence  of  his 
right  to  the  exclusive  use  of  the  trade-mark,  subject  to  the  provisions 
of  this  Act."  With  one  exception  this  section  is  an  exact  reproduction 
of  sect*  3  of  the  earlier  statute  of  1875;  that  exception  being  that  the 
earlier  enactment  contained,  after  the  concluding  words  set  out  above, 
"as  to  its  connection  with  the  good-will  of  a  business."    In  Be  Palmer^s 
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Application  (C.  A.  1882),  21  Ch.  D.  47,  61  L.  J.  Ch.  673,  the  point 
was  discassed  but  not  decided,  namely,  whether  when  a  person  is  sued 
for  infringing  a  registered  trade-mark,  he  is  entitled  to  show,  notwith* 
standing  the  lapsed  five  years  from  the  date  of  registration,  as  a  bar  to 
the  plaintiff's  title  to  relief,  that  the  subject-matter  was  not  capable  of 
registration.  After  referring  to  the  opinion  expressed  by  two  well- 
known  writers,  Sir  Geobqe  Jessel,  M.  B.  (21  Ch.  D.  p.  59),  said: 
''  So  both  writers  on  the  subject  take  the  same  view,  and  go  so  far  as 
to  think  that  if  a  description  which  is  not  capable  of  being  a  trade- 
mark is  registered,  a  person  who  sells  goods  under  that  description,  and 
is  sued,  may  defend  himself  on  the  ground  that  it  is  not  a  trade-mark, 
though  it  has  been  five  years  on  the  register.  That  question  has  not 
been  argued  before  us,  and  we  have  not  to  decide  it,  but  I  am  not  by 
any  means  prepared  to  say  that  those  distinguished  writers  are  wrong, 
because  that  Act  only  says  t^iat  after  five  years  the  person  who  has 
registered  a  trade-mark  shall  be  entitled  to  the  trade-mark,  but  does 
not  say  that  the  mark  as  registered  shall  be  deemed  to  be  a  trade- 
mark." And  LiNDLET,  L.  J.,  added:  "  After  careful  examination  of 
sects.  3,  5,  and  10,  of  the  Trade-Marks  Registration  Act,  1875,  I  am 
satisfied  that  a  mark  which  is  not  a  trade-mark,  and  which  therefore 
ought  never  to  have  been  registered,  does  not  become  a  trade-mark 
by  being  on  the  register  for  five  years." 

By  sect.  90  of  the  Act  of  1883,  as  amended  by  sect.  23  of  the  Act 
of  1888,  it  is  provided :  '^  The  Court  may,  on  the  application  of  any 
person  aggrieved  by  the  omission  without  sufficient  cause  of  the  name 
of  any  person  or  of  any  other  particulars,  from  any  register  kept  under 
this  Act,  or  by  any  entry  made  without  sufficient  cause  In  any  such 
register,  make  such  order  for  making,  expunging,  or  varying  the  entry, 
as  the  Court  thinks  fit ;  or  the  Court  may  refuse  the  application ;  and 
in  either  case  may  make  such  order  with  respect  to  the  costs  of  the 
application  as  the  Court  thinks  fit."  The  section  further  enacts  that 
the  Court  may  direct  an  issue  *'  for  the  decision  of  any  question  of  fact, 
and  may  award  damages  to  the  party  aggrieved."  The  section  also 
provides  that  ''any  order  of  the  Court  rectifying  a  register  shall 
direct  that  due  notice  of  the  rectification  be  given  to  the  comptroller." 
An  applicant  to  whom  registration  of  a  trade-mark  is  refused,  is  so 
obviously  a  ''person  aggrieved,"  that,  as  might  be  expected,  his  title 
does  not  seem  to  have  been  disputed  in  any  decided  case.  Under  the 
earlier  statute  of  1875,  these  words  also  occurred,  and  perhaps  the  best 
exposition  of  their  meaning  is  supplied  by  Fby,  L.  J.,  in  delivering  the 
opinions  of  himself  and  his  Brother  Judges,  in  In  re  Apollinaris  Com^ 
pany*B  TraderMark  (C.  A.),  1891.  2  Ch.  186,  61  L.  J.  Ch.  626.  He 
says:  (1891,  Ch.  p.  224)  "We  approach  this  question  on  the  assump- 
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tion,  which  is  necessary  of  coarse  to  answer  this  question,  that  the 
trade-mark  was  wrongly  on  the  register,  and  farther,  with  these  two 
observations :  in  the  first  place,  that  the  qaestion  is  merely  one  of  locus 
standi;  and  in  the  second,  that  the  words,  'persons  aggrieved,'  appear 
to  OS  to  have  been  introduced  into  the  statute  to  prevent  the  action  o£ 
common  informers,  or  of  persons  interfering  from  merely  sentimental 
motives,  but  that  they  must  not  be  so  read  as  to  make  evidence  of 
great  and  serious  damage  a  condition  precedent  to  the  right  to  apply. 
Further,  we  are  of  opinion  that  whenever  one  trader,  by  means  of  his 
wrongly  registered  trade-mark,  narrows  the  area  of  budiness  open  to  his 
rivals,  and  thereby  either  immediately  excludes,  or  with  reasonable  proba- 
bility will  in  the  future  exclude,  a  rival  from  a  portion  of  that  trade 
into  which  he  desires  to  enter,  that  rival  is  an  <  aggrieved  person/ 
Again,  if  the  effect  produced  or  likely  to  be  produced,  by  the  wrongful 
trade-mark,  is  not  the  exclusion,  but  the  hampering  of  a  rival  trader,  that 
rival  trader,  again,  is  in  our  opinion  a  person  aggrieved.  A  man  in  the 
same  trade  as  the  one  who  has  wrongfully  registered  a  trade-mark,  and 
who  desires  to  deal  in  the  article  in  qaestion,  is  primA  fcuiie  an  *  ag^ 
grieved  person.*  This  may  be  rebutted  by  showing  that,  by  reason  of 
some  circumstances  entirely  independent  of  the  trade-mark,  the  person 
complaining  never  could  carry  on  any  trade  in  the  article;  but  the  burden 
of  tendering  such  proof  is  on  the  man  who  claims  the  mark.''  This 
definition  is  substantially  adopted  by  the  Lords  in  Powell  v.  Birming- 
ham Vinegar  Brew&ry  Co.,  1894,  A.  C.  8,  63  L.  J.  Ch.  162, 

AMERICAN  NOTES. 

A  trade-mark,  being  an  artificial  mark  or  sign  placed  on  a  manufactared 
product  assuring  the  public  as  to  the  origin  of  the  product,  cannot  exist  apart 
from  a  business ;  when,  however,  the  business  is  suspend^  as  the  result  of 
fire  or  other  casualty,  the  trade-mark  continues  valid  as  before,  and  the  right 
to  it  passes  when  the  **  good- will  "  of  the  business  is  sold.  Rmfol  Baking  Pow- 
der Co.  V.  Raymond,  70  Federal  Rep.  376,  880.  One  who  is  neither  a  manu* 
facturer  nor  dealer,  and  has  no  trade  in  which  a  trade-mark  can  be  used,  gains 
by  registration  no  right  to  the  protection  of  the  Courts.  McVey  v.  Brendel^ 
144  Pennsylvania  State,  285.  See  Schmah  v.  Wooley^  67  New  Jersey  Equity, 
803,  and  48  Lawyer's  Reports  Annotated,  86. 
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No.  5.  — EASTMAN  PHOTOGRAPHIC    MATERIALS   CO.  v. 
COMPTROLLER-GENERAL  OF  PATENTS, 
DESIGNS,  AND  TRADE-MARKS. 

(H.  L.  1898.) 

RULE. 

The  object  of  sect.  10,  sub-sect.  1,  of  the  Patents,  De- 
signs, and  Trade-Marks  Act,  1888  (51  and  52  Vict.  c.  50), 
is  to  substitute  the  essentials  required  by  that  enactment 
for  those  contained  in  the  earlier  statute  of  1883  (46  and 
47  Vict.  c.  57,  s.  64). 

A  word  is  capable  of  registration  as  an  "  invented  word," 
if  it  falls  within  any  one  of  the  categories  contained  in 
clauses  (a),  (6),  (c),  (rf),  or  (e),  of  the  later  enactment,  which 
are  to  be  read  in  the  alternative. 

Eaatman  Photographio  Materials  Co.  y.  ComptroUer-Oeneral  of  Patent!, 
Designs,  and  Trade-Marks. 

1898,  A.  C.  571-586  (s.  0.  67  L.  J.  Ch.  628  ;  79  L.  T.  195). 

[571]        Trad&mark.  —  Registration.  —  "  Invented   Word,'^  —  «  Reference    to 

the  Character  or  Quality  of  the  Goods"  —  Costs  of  Registration  and  Appeal, 

—  Patents,  Designs,  and  Trade-Marks  Act,  1883  (c.  67),  sect,  64,  stihsect, 

1,  as  amended  by  Patents,  Designs,  and  Trade-Marks   Act  (c.  50),  sect, 

10,  subject.  1. 

A  word  which  is  "  an  inyented  word  "  within  the  meaning  of  clanse  (d) 

of  sect.   64,  snb-sect  1,  of  the  Patents,  Designs,  and  TradeJtfarks  Act, 

1883,  as  amended  by  the  Patents,  &c..  Act,  1888,  sect.  10,  sub-sect.  1,  may  be 

registered  as  a  trade-mark,  although  it  '*has  reference  to  the  character  or 

quality  of  the  goods  "  within  clause  (e).     Clauses  (d)  and  (e)  are  independent 

of  each  other. 

The  word  ^*  Solio,'*  held  to  be  capable  of  registration  as  a  trade-mark  under 
Class  39  in  respect  of  photographic  paper,  and  the  decision  of  the  Court  of 
Appeal  reversed. 

The  term  "  invented  word  "  discussed. 

In  re  Farbenfabriken  Application  [1894],  1  Ch.  646,  overruled. 

The  appellants  having  applied  to  the  Comptroller  of  Patents, 
Designs,  and  Trade-Marks  to  register  "  Solio  '  as  a  trade-mark  in 
Class  39  in  respect  of  photographic  paper,  the  comptroller  referred 
them  to  sect.  64  of  the  Patents,  &c. ,  Act  of  1883,  as  amended  by 


B.  C.  VOL.  XXV.]  TRADE  AND  TRADE-MARK.  241 

Ho.  5.  —  Saitman  Phot.  Xat.  Go.  t.  Oomptndlor-Ooiiiral,  &e.,  1806,  A.  C.  671,  672. 

sect  10  of  the  Patents,  &c. ,  Act  of  1888,  "  from  which  you  will 
see  that  the  mark  you  propose  does  not  consist  of  any  of  the 
essential  particulars  required  as  a  condition  of  the  registration  of 
a  new  trade-mark,"  and  refused  the  application.  An  appeal  to 
the  Board  of  Trade  having  been  referred  by  the  Board  to  the  Court, 
Keeewigh,  J.,  refused  the  application  with  costs,  and  this  deci- 
sion was  affirmed  by  the  Court  of  Appeal  (Lindley,  Lopes,  and 
BiGBY,  L.JJ.)  with  costs,  those  learned  Judges  being  of  opinion 
that  "  Solio  "  suggested  "  Sol, "  the  sun,  and  therefore  had  *  refer- 
ence to  the  character  or  quality  of  the  goods  "  within 
*  sect  10,  sub-sect  1  (e)  of  the  Act  of  1888,  and  therefore  [*  572] 
that  even  assuming  "  Solio  "  to  be  an  **  invented  word " 
within  clause  (d)  of  that  section,  it  oould  not  be  registered,  upon 
the  authority  of  the  *  Somatose  "  Case,  In  re  Farbenfabriken  Ap- 
plication  [1894],  1  Ch.  645,  and  the  **  Mazawattee  "  Case,  In  re 
Denskam's  Trade-mark  [1895],  2  Ch.  176.  There  was  evidence 
that  the  name  *"  Solio  "  was  first  suggested  to  the  appellants  on 
seeing  the  word  **  Soho  "  (where  the  firm  had  once  done  business) 
so  written  that  it  looked  like  "  Solio. " 

June  24,  28.  Moulton,  Q.  C. ,  and  D.  M.  Kerly,  for  the  appel- 
lants. —  This  appeal  raises  the  question  whether  the  decision  of 
the  Court  of  Appeal  in  the  *"  Somatose  "  Case,  and  the  reasoning 
in  the  "  Mazawattee  "  Case,  are  right,  namely,  that  clauses  {d)  and 
(e)  in  sect.  64,  sub-sect  1,  of  the  Patents,  Designs,  and  Trade 
Marks  Act,  1883,  as  amended  by  sect  10,  sub-sect  1,  of  the 
Patents,  &c.,  Act,  1888,  enact  that  an  "  invented  word  "  cannot  be 
registered  as  a  trade-mark  if  it  "  has  any  reference  to  the  character 
or  quality  of  the  goods. "  Sect  10,  sub-sect  1,  amends  sect  64, 
sub-sect  1,  so  that  it  reads,  ""  For  the  purposes  of  this  Act  a  trade- 
mark must  consist  of  or  contain  at  least  one  of  the  following  essen- 
tial particulars.  .  .  . 

**  {d)  An  invented  word  or  invented  words ;  or 

"  (e)  A  word  or  words  having  no  reference  to  the  character  or 
quality  of  the  goods,  and  not  being  a  geographical  name. " 

Can  anything  be  clearer  than  that  any  one  of  the  specified  essen- 
tial particulars  is  enough;  that  the  two  clauses  are  independent 
and  that  the  decision  in  the  *"  Somatose  "  Case  was  wrong  ?  The 
error  began  with  Kay,  J. ,  in  In  re  Meyerstein's  Trade-mark  (1890), 
43  Ch.  D.  604,  where  the  decisions  on  different  language  in  the 
Act  of  1883  were  imported  into  the  Act  of  1888.     Thos6  decisions 

VOL.  XXV.  — 16 


242  TRADE  AKD  TBADE-MiVRK. 

Ho.  6.  —  EMtmaa  Fliot  lUt  Go.  ▼.  OomptroUar-CtaiMna,  &e.,  18W,  A.  0.  67%  678. 

have  no  bearing  on  the  question.  But  even  if  clauses  (d)  and  (e) 
were  not  independent,  and  if  **  or  "  meant  "  and,"  **  Solio  "  ought  to 
be  registered,  for  it  has  no  reference  to  the  character  or  quality  of 
the  goods. 

[Earl  of  Halsbuby,  L.  C.  — "  Solium  "  in  Latin  and  "  solio  "  in 
Italian  mean  a  throne,  a  royal  seat  ] 
[*  573]      •*  And  neither  of  those  words  has  any  reference  to  photo- 
graphic paper  or  to  the  sun.     The  word  was  suggested  by 
**  Soho  "  written  so  as  to  look  like  **  Solio. " 

Sir  R  K  Webster,  A. -G.,  and  Sir  R  Finlay,  S.-G.,  (Ingle  Joyce, 
with  them),  for  the  respondent. —  **  Solio"  is  not  an  "invented 
word  "  within  the  meaning  of  the  Act ;  it  is  simply  "  Sol, "  the 
sun,  with  two  letters  added,  and  manifestly  refers  to  the  sun  and 
sun-pictures.  Thousands  of  words  similarly  made  up,  some  of 
which  are  on  the  border-line,  are  rejected  yearly.  The  construc- 
tion put  by  the  Court  of  Appeal  on  the  Act  of  1888  was  right :  it 
never  was  intended  to  overrule  the  series  of  decisions  rejecting 
"  fancy "  words  which  were  descriptive.  A  truly  *  invented 
word  "  has  no  meaning  and  therefore  cannot  refer  to  the  character 
or  quality  of  the  goods.  If  therefore  a  trade-mark  has  reference 
to  the  character  or  quality  of  the  goods,  it  cannot  be  an  **  invented 
word  "  within  clause  (d).  If  the  House  reverses  the  decision  of 
the  Court  of  Appeal,  there  is  no  power  to  give  costs.  In  re  Hother- 
ham's  Trade-mark  (1880),  14  Ch.  D.  585. 

The  House  took  time  for  consideration  without  hearing  a  reply. 

July  15.  Earl  of  Halsbuby,  L.  C.  —  My  Lords,  this  is  an 
appeal  from  the  Comptroller-General  of  Patents,  Designs,  and 
Trade-Marks,  who  has  refused  to  the  appellants  to  permit  the 
word  "  Solio  "  to  be  registered  as  applicable  to  their  photographic 
paper. 

Before  dealing  with  the  decision  itself  I  think  it  desirable,  from 
what  occurred  in  the  course  of  the  argument,  to  say  something  as 
to  what  sources  of  construction  we  are  entitled  to  appeal  to  in 
order  to  construe  a  statute.  Among  the  things  which  have  passed 
into  canons  of  construction  recorded  in  Heydon's  Case,  3  Co.  Eep. 
18,  we  are  to  see  what  was  the  law  before  the  Act  was  passed, 
and  what  was  the  mischief  or  defect  for  which  the  law  had  not 
provided,  what  remedy  Parliament  appointed,  and  the  reason  of 
the  remedy. 
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Now  the  law  before  the  Act  now  in  question  was  passed 
was  *  one  which  had  given  rise  to  considerable  litigation  [*  574] 
and  is  contained  in  sect  64  of  the  Patents,  Designs,  and 
Trade-Marks  Act,  1883.  Sect  64  of  that  Act  provided  that  a 
trade-mark  must  consist  of  or  contain  at  least  one  of  the  following 
essential  particulars.  Clause  (c) :  "A  distinctive  device,  mark, 
brand,  heading,  label,  ticket,  or  fancy  word  or  words  not  in  com- 
mon use.*  That  was  the  law  passed  in  1883,  and  on  February 
24,  1887,  a  commission  was  appointed  to  inquire  into  the  duties, 
organisation,  and  arrangements  of  the  Patent  OfiSce  under  the 
Trade-Marks  Act  so  far  as  related  to  trade-marks  and  designs. 

It  appeared  by  the  report  of  the  commissioners  that  complaints 
had  been  made  as  to  the  working  of  the  Act  of  1883,  and  in  that 
part  of  the  report  relevant  to  the  present  controversy.  (Report, 
March  16,  1888,  sect  26),  it  is  stated  that  *"  the  most  difficult 
question  which  has  arisen  upon  the  enactment  under  considera- 
tion is  to  determine  what  may  be  properly  regarded  as  *  fancy 
words. '  Words  are,  undoubtedly,  a  most  popular  form  of  trade- 
mark, but  some  limit  must  obviously  be  put  upon  the  words 
which  an  individual  may  be  permitted  to  register  and  claim  the 
exclusive  use  of.  The  expression  '  fancy  word  '  is  certainly  not  a 
happy  one  and  has  naturally  given  rise  to  considerable  differences 
of  opinion  as  to  its  meaning.  *  The  report  proceeds :  **  It  is  mani- 
fest that  no  one  ought  to  be  granted  the  exclusive  use  of  a  word 
descriptive  of  the  quality  or  character  of  any  gooda  Such  words 
of  description  are  the  property  of  all  mankind,  and  it  would  not 
be  right  to  allow  any  individual  to  monopolise  them  and  exclude 
others  from  their  use.  Again,  geographical  words,  which  can 
be  regarded  as  descriptive  of  the  place  of  manufacture  or  sale  of 
the  goods,  are  open  to  obvious  objectiona  One  manufacturer  or 
merchant  cannot  properly  be  allowed  to  prevent  all  his  competi- 
tors from  attaching  to  their  goods  the  name  of  the  place  of  their 
manufacture  or  sale.  The  mischief  would  not  be  the  same  where 
the  person  seeking  to  register  was  the  first  who  had  manufactured 
or  sold  the  goods  in  the  place  the  name  of  which  he  seeks  to 
appropriate  as  a  trade-mark.  But  there  are  objections  to  giving 
a  monopoly  even  in  that  case;  and  to  attempt  to  draw 
any  such  distinction  would  be  likely  to  *  lead  to  difficulty  [*  575] 
and  litigation.  We  think,  therefore,  that  geographical 
names  ought  only  to  be  permitted  where  they  clearly  could  not  be 
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T^arded  as  indicative  of  the  place  of  manufacture  or  sale.  We 
would  add  upon  this  point  that  we  think  that  where  any  English 
word  would  be  rejected  as  not  entitled  to  r^istration,  no  person 
ought  to  be  permitted  to  register  its  translation  into  any  other 
language.  The  question  has  been  raised  whether  a  word  having 
the  same  sound  as  one  entered  on  the  register,  though  differently 
spelt  and  with  a  different  meaning,  should  be  registered.  The 
question  in  such  a  case  would  seem  to  be  whether  the  resemblance 
between  the  old  mark  and  that  applied  for  was  such  as  to  be  cal- 
culated to  deceive ;  if  it  were  it  ought,  of  course,  to  be  rejected. " 
My  Lords,  I  think  no  more  accurate  source  of  information  as  to 
what  was  the  evil  or  defect  which  the  Act  of  Parliament  now 
under  construction  was  intended  to  remedy  could  be  imagined 
than  the  report  of  that  commission. 

Turner,  L  J.,  in  Hawkins  v.  Gathereole  (1855),  6  D.  M.  &  G. 
1,  21,  and  adding  his  own  high  authority  to  that  of  the  Judges  in 
StracUing  v.  Morgan  (1584),  1  Plowd.  204,  after  enforcing  the 
proposition  that  the  intention  of  the  Legislature  must  be  regarded, 
quotes  at  length  the  judgment  in  that  case ;  that  the  Judges  have 
collected  the  intention  "  sometimes  by  considering  the  cause  and 
necessity  of  making  the  Act  .  .  .  sometimes  by  foreign  circum- 
stances "  (thereby  meaning  extraneous  circumstances),  "  so  that 
they  have  ever  been  guided  by  the  intent  of  the  Legislature,  which 
they  have  always  taken  according  to  the  necessity  of  the  matter, 
and  according  to  that  which  is  consonant  to  reason  and  good  dis- 
cretion. "  And  he  adds :  *  We  have  therefore  to  consider  not 
merely  the  words  of  this  Act  of  Parliament,  but  the  intent  of 
the  Legislature,  to  be  collected  from  the  cause  and  necessity  of 
the  Act  being  made,  from  a  comparison  of  its  several  parts,  and 
from  foreign  (meaning  extraneous)  circumstances  so  far  as  they 
can  justly  be  considered  to  throw  light  upon  the  subject "  Lord 
Blackburn  in  Eiver  Wear  Commissioners  v.  Adamson  (1877),  2 
App.  Cas.  743,  763,  says :  "  In  all  cases  the  object  is  to 
[*  576]  see  what  is  the  intention  *  expressed  by  the  words  used. 
But,  from  the  imperfection  of  language,  it  is  impossible 
to  know  what  that  intention  is  without  inquiring  further,  and 
seeing  what  the  circumstances  were  with  reference  to  which  the 
words  were  used,  and  what  was  the  object,  appearing  from  those 
circumstances,  which  the  person  using  them  had  in  view. " 

My  Lords,  it  appears  to  me  that  to  construe  the  statute  now  in 
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question,  it  is  not  only  legitimate  but  highly  convenient  to  refer 
both  to  the  former  Act  and  to  the  ascertained  evils  to  which  the 
former  Act  had  given  rise,  and  to  the  later  Act  which  provided 
the  remedy.  These  three  things  being  compared,  I  cannot  doubt 
the  conclusion. 

Now  the  objection  pointed  out  by  the  commissioners  was  that  a 
particular  individual  could  not  be  permitted  to  take  exclusive  pos- 
session of  any  part  of  our  language ;  and  this  objection  appears  to 
have  been  in  the  mind  of  the  framers  of  the  earlier  statute  when 
they  made  the  phrase  "  fancy  word  *  part  of  the  definition  of  what 
might  be  registered  as  a  trade-mark.  It  was  the  use  of  that  phrase 
and  its  accompanying  qualification  which  gave  rise  to  much  liti- 
gation, and  I  am  certainly  not  disposed  to  hold  that  cases  decided 
under  that  Act  can  have  any  bearing  upon  the  construction  of  that 
part  of  the  Act  now  under  consideration,  which  was  obviously 
intended  as  an  alteration  and  amendment  of  the  former  Act 

The  present  Act  provides,  among  other  things,  by  sect  10,  that 
a  trade-mark  must  consist  of  or  contain  at  least  one  of  certain  par- 
ticulars, one  of  which  is  **  an  invented  word  or  invented  words. " 
This  word  "*  Solio  "  is  claimed  to  be  an  invented  word ;  and  it  has 
been  adjudged  not  to  be  an  invented  word,  and  apparently  (though 
I  think  the  association  of  the  two  things  involves  an  incorrect 
construction  of  the  statute)  because  it  is  a  word  which  has  refer- 
ence to  the  character  or  quality  of  the  goods. 

My  Lords,  I  think  it  is  an  invented  word  within  the  meaning 
of  this  statute.  I  know  of  no  such  word  as  "  Solio  "  in  any  sense 
which  would  make  it  intelligible  here,  although  it  is  an  Italian 
word  meaning  a  throne,  and  although  it  is  a  Latin  word  in  the 
ablative  case  with  the  same  meaning. 

*  Not  much  reliance,  however,  is  placed  upon  the  word  [*  577] 
having  some  meaning  in  a  foreign  tongue ;  but  what  is  put 
is  that  it  may  have  extracted  from  it  some  meaning  in  relation  to 
the  character  or  quality  of  the  goods,  because  the  letters  S,  0,  L 
may  be  understood  to  mean  the  sim,  and  that  Shakespeare  in 
**  Troilus  and  Cressida'  speaks  of  our  planet  "Sol,"  (Act  1,  Sc. 
3),  and  that  inasmuch  as  the  goods  in  question  are  photographic 
papers,  and  sunlight  is  operative  in  producing  impressions  on 
photographic  paper,  Solio  comes  within  the  prohibition  against 
using  words  which  are  distinctive  of  the  character  and  quality  of 
the  goods  in  respect  of  which  the  word  is  sought  to  be  registered. 
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My  I^rda,  my  answer  is  that  "  Solio "  is  not  "  Sol, "  and  "  Sol  * 
in  not  "  Solio. "  It  certainly  is  a  very  strange  thing  that  you 
ffhottld  take  three  letters  out  of  a  word,  and,  by  the  somewhat 
circuitous  process  that  has  been  adopted  here,  arrive  at  the  con- 
clusion that  it  is  not  an  invented  word,  and  that  it  does  describe 
the  character  and  quality  of  the  goods. 

My  Lords,  I  desire  to  give  my  opinion  with  reference  to  the 
particular  word,  and  not  to  go  behind  it  I  can  quite  understand 
suggesting  other  words  —  compound  words,  or  foreign  words,  as  to 
which  it  would  be  impossible  to  say  that  they  were  invented 
words,  although  perhaps  never  seen  before,  or  that  they  did  not 
indicate  the  character  or  quality  of  the  goods,  although  as  words 
of  the  English  tongue  they  had  never  been  seen  before.  Suppose 
a  person  were  to  attempt  to  register  as  a  single  English  word 
"  Cheapandgood, "  or  even  without  taking  so  gross  an  example, 
using  a  word  so  slightly  differing  from  an  ordinary  and  recognised 
word  as  to  be  neither  an  invented  word  nor,  avoiding  the  pro- 
hibited choice  of  a  word,  indicating  character  or  quality.  The 
line  must  be  sometimes  difficult  to  draw;  but  to  my  mind  the 
substance  of  the  enactment  is  intelligible  enough,  and  the  comp- 
troller has  to  make  up  his  mind  whether  in  substance  there  has 
been  an  infringement  of  the  rule.  Of  course  also  words  which  are 
merely  misspelt,  but  which  are  nevertheless,  in  sound, 
[*  578]  ordinary  English  words,  *  and  the  use  of  which  may  tend 
to  deceive,  ought  not  to  be  permitted. 

I  am  satisfied  in  this  case  to  say  that  the  word  *  Solio  "  is  an 
invented  word ;  that  it  does  not  indicate  the  character  or  quality 
of  the  goods,  and  that  the  decision  of  the  Court  of  Appeal  ought 
to  be  reversed. 

Lord  Herschell.  —  My  Lords,  the  Comptroller-General  of  Pat- 
ents, Designs,  and  Trade-Marks,  having  refused  to  register 
"  Solio "  as  a  trade-mark  in  respect  of  photographic  paper,  the 
applicants,  who  are  the  appellants  at  your  Lordships'  bar,  ap- 
pealed to  the  Board  of  Trade,  who  reiferred  the  appeal  to  the 
Court.  Kekewich,  J. ,  held  that  the  application  had  been  rightly 
refused,  and  his  judgment  was  upheld  by  the  Court  of  Appeal. 
The  ground  upon  which  the  Courts  proceeded  was  that  the  word 
"  Solio  "  had  reference  to  the  character  or  quality  of  the  goods, 
and  was  therefore  incapable  of  registration. 
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The  Court  of  Appeal  held  itself  bound  by  a  previous  decision  of 
the  same  Court  in  the  case  of  In  re  Farbenfahrihen  Application 
[1894],  1  Ch.  645,  to  hold  that  an  invented  word  could  not  be 
registered  if  it  had  any  reference  to  the  character  or  quality  of  the 
goods.  The  question  turns  upon  the  construction  of  the  section 
which  by  sect  10  of  the  Act  of  1888  is  substituted  for  sect  64  of 
the  Patents,  Designs,  and  Trade-Marks  Act  of  1883. 

The  section  to  be  construed  provides  that  a  trade-mark  "  must 
consist  of  or  contain  at  least  one  of  the  following  essential  par- 
ticulars. *  Then  follow  several  particulars  distinguished  by  the 
letters  (a)  to  («).  The  last  two  of  these  are  as  follows :  *  {d)  An 
invented  word  or  invented  words,  or  (e)  A  word  or  words  having 
no  reference  to  the  character  or  quality  of  the  goods  and  not  being 
a  geographical  name.  ** 

Before  considering  the  effect  of  this  legislation,  I  think  it  well 
to  refer  to  the  fact  that  these  two  particulars  of  which  a  trade- 
mark may  consist  were  not  to  be  found  in  the  Act  of  1883.  On 
the  other  hand,  **  fancy  word  or  words  not  in  common  use,  * 
which  were  amongst  the  essential  particulars  in  *  sect  64  [*  579] 
of  the  Act  of  1883,  are  not  to  be  found  in  the  substituted 
section.  It  had  been  held  that  they  did  not  cover  words  which 
were  descriptive,  and  the  section  had  given  rise  to  much  litigation 
and  some  divergence  of  judicial  opinion. 

I  cannot  doubt  that  this  was  the  origin  of  the  legislation  by 
which  the  words  appearing  in  the  principal  Act  were-  omitted,  and 
the  provision  found  in  the  later  Act  substituted. 

In  the  Farbenfahrihen  Case  [1894],  1  Ch.  645,  658,  North,  J., 
said  he  did  not  see  how  he  could  hold  **  Somatose  "  to  be  an  in- 
vented word  within  clause  (d),  having  regard  to  the  decisions 
with  respect  to  such  words  as  "Herbalin,"  **  Washerine, "  and 
*  Valvoline. "  All  these  decisions  had  reference  to  the  provisions 
of  sect  64  of  the  Act  of  1883  with  regard  to  fancy  words.  In  my 
opinion  none  of  the  decisions  upon  that  part  of  the  original  sec- 
tion have  any  bearing  on  the  new  provisions  to  be  found  in  the 
substituted  section,  the  purpose  of  which  was,  I  think,  to  get  rid 
of  expressions  which  had  occasioned  much  embarrassment,  and  of 
all  the  distinctions  and  decisions  which  had  been  founded  upon 
them.  Those  decisions,  so  far  from  affording  any  guide  to  the 
true  interpretation  of  the  particulars  designated  (d)  and  (e),  are 
likely  to  lead  to  error  if  applied  to  these  new  provisions. 
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Addressing  myself,  then,  to  the  terms  of  the  substituted  sec- 
tion, I  am  unable  to  find  any  justification  for  qualifying  the  pro- 
vision *  (d)  an  invented  word  or  words  '  by  the  condition  that 
they  shall  have  no  reference  to  the  character  or  quality  of  the 
goods. 

By  the  words  which  introduce  the  section,  the  particulars  desig- 
nated under  the  headings  (a)  to  (e)  are  treated  as  separate  and  dis- 
tinct :  "  A  trade-mark  must  consist  of  at  least  one  of  the  following 
essential  particulars. "  What  warrant  is  there,  then,  for  transfer- 
ring words  found  in  any  one  of  these  particulars  to  any  other 
of  them?  With  all  deference  to  the  learned  Judges  who  have 
thought  otherwise,  I  can  see  none.  It  seems  to  me  to  involve  an 
interpretation  of  the  language  used  which  is  not  its  natural  gram- 
matical construction.  In  the  FarhenfahrUcen  Case,  A.  L.  Smith, 
L.  J. ,  said :  "  It  is  impossible,  I  think,  to  hold  that  the 
[*  580]  Legislature  intended  that  an  invented  *  word  might  be  a 
word  having  reference  to  the  character  and  quality  of  the 
goods,  whereas  a  non-invented  word  might  not  There  would  be 
no  sense  in  so  holding.  "*  I  am  unable  to  agree  with  this  view. 
There  seems  to  me  to  be  the  broadest  distinction  between  the  two 
cases.  Under  (e)  any  word  in  the  English  language  may  serve  as 
a  trade-mark  —  the  commonest  word  in  the  language  might  be 
employed.  In  these  circumstances  it  would  obviously  have  been 
out  of  the  question  to  permit  a  person  by  registering  a  trade-mark 
in  respect  of  a  particular  class  of  goods  to  obtain  a  monopoly  of 
the  use  of  a  word  having  reference  to  the  character  or  quality  of 
those  good&  The  vocabulary  of  the  English  language  is  common 
property:  it  belongs  alike  to  all;  and  no  one  ought  to  be  per- 
mitted to  prevent  the  other  members  of  the  community  from 
using  for  purposes  of  description  a  word  which  has  reference  to 
the  character  or  quality  of  goods. 

If,  then,  the  use  of  every  word  in  the  language  was  to  be  per- 
mitted as  a  trade-mark,  it  was  surely  essential  to  prevent  its  use 
as  a  trade-mark  where  such  use  would  deprive  the  rest  of  the  com- 
munity of  the  right  which  they  possessed  to  employ  that  word  for 
the  purpose  of  describing  the  character  or  quality  of  goods.  But 
with  regard  to  words  which  are  truly  invented  words  —  words 
newly  coined  —  which  have  never  theretofore  been  used,  the  case 
is,  as  it  seems  to  me,  altogether  different ;  and  the  reasons  which 
required  the  insertion  of  the  condition  are  altogether  wanting.      If 
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a  man  has  really  invented  a  word  to  serve  as  his  trade-mark,  what 
harm  is  done,  what  wrong  is  inflicted,  if  others  be  prevented  from 
employing  it,  and  its  use  is  limited  in  relation  to  any  class  or 
classes  of  goods  to  the  inventor?  So  far,  then,  from  seeing  no 
reason  for  a  distinction  between  the  particulars  designated  in  (d) 
and  (e),  there  seems  to  me  abundant  reasons  for  not  interpolating 
in  (d)  words  which  the  Legislature  has  used  only  in  relation  to  (e). 

In  a  later  part  of  the  judgment  to  which  I  have  already  referred, 
A.  L.  Smith,  L.  J.,  says  that  to  constitute  an  invented  word, 
within  the  meaning  of  the  section,  it  must  be  a  word  coined  for 
the  first  time,  "  Such  a  word, "  he  says,  "  is  of  necessity 
incapable  of  having  reference  to  the  character  or  *  quality  [*  581] 
of  goods,  because,  ex  hypothesis  it  is  an  entirely  new  un- 
known word  incapable  of  conveying  anything."  With  this  — 
subject  to  a  qualification  to  which  I  will  refer  in  a  moment  —  I 
entirely  agree.  An  invented  word  has  of  itself  no  meaning  until 
one  has  been  attached  to  it  But  this  circumstance  does  not  seem 
to  me  to  be  any  ground  for  qualifying  with  a  condition  not  ap- 
plied to  them  the  terms  *  an  invented  word  or  words. " 

In  considering  the  case  of  an  application  to  register  a  trade- 
mark under  {d),  the  only  question  which,  in  my  opinion,  has  to 
be  determined  is  whether  the  word  sought  to  be  registered  is  an 
invented  word.  In  one  of  the  cases  on  this  subject  Kay,  L.  J. , 
said  (43  Ch.  D.  605),  "  there  is  extremely  little  invention  in  the 
matter.*  It  may  be  that  the  word  "  Satinine,"  which  was  there 
in  question,  was  objectionable  on  other  grounds ;  but  if  the  word 
be  an  "  invented  *  one,  I  do  not  think  the  quantum  of  invention  is 
at  all  material.  An  invented  word  is  allowed  to  be  registered  as 
a  trade-mark,  not  as  a  reward  of  merit,  but  because  its  registra- 
tion deprives  no  member  of  the  community  of  the  rights  which 
he  possesses  to  use  the  existing  vocabulary  as  he  pleases. 

It  may,  no  doubt,  sometimes  be  diflBcult  to  determine  whether 
a  word  is  an  invented  word  or  not.  I  do  not  think  the  combina- 
tion of  two  English  words  is  an  invented  word,  even  although  the 
combination  may  not  have  been  in  use  before;  nor  do  I  think 
that  a  mere  variation  of  the  orthography  or  termination  of  a  word 
would  be  sufficient  to  constitute  an  invented  word,  if  to  the  eye 
or  ear  the  same  idea  would  be  conveyed  as  by  the  word  in  its 
ordinary  form.  Again,  I  do  not  think  that  a  foreign  word  is  an 
invented  word  simply  because  it  has  not  been  current  in  our  Ian- 
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guage.  At  the  same  time,  I  am  not  prepared  to  go  so  far  as  to 
say  that  a  combination  of  words  from  foreign  languages  so  little 
known  in  this  country  that  it  would  suggest  no  meaning,  except  to 
a  few  scholars,  might  not  be  regarded  as  an  invented  word.  It  is 
in  this  respect  that  I  desire  to  qualify  my  assent  to  A.  L.  Smith, 
L    J. 's  proposition   that  an  invented  word  can  never  have  a 

meaning. 
[*  582]       *  Coming  now  to  the  particular  case  under  discussion,  I 

cannot  doubt  that  the  word  *  Solio  "  is  an  invented  word, 
unless  it  is  to  be  regarded  as  the  Italian  word  "solio,*  which 
means  a  throne,  in  which  case  it  has  certainly  no  reference  to  the 
character  or  quality  of  photographic  paper.  If  it  is  not  to  be  so 
regarded,  it  has  of  itself  no  meaning.  As  I  have  said,  I  think  it 
unimportant,  if  it  be  an  invented  word,  whether  it  has  reference 
to  the  character  or  quality  of  the  goods  or  not ;  but  if  this  were 
the  test  of  the  validity  of  the  word  as  a  trade-mark,  I  must  say 
that  I  think  there  is  no  such  reference.  I  dare  say  that  it  might 
occur  to  some  minds  given  to  etymology  that  **  sol, '  the  Latin  for 
sun,  was  a  component  part  of  it,  when  they  found  it  connected 
with  photographic  paper ;  but  the  same  minds  would  equally  find 
other  root  bases  for  the  word  if  they  found  it  connected  with  boots 
or  agricultural  implements.  It  seems  to  me  to  have  no  reference 
to  the  character  or  quality  of  the  goods  in  the  sense  in  which  those 
words  must  have  been  used  by  the  Legislature.  I  think  the  judg- 
ment appealed  from  ought  to  be  reversed. 

Lord  Macnaghten.  —  My  Lords,  I  am  of  the  same  opinion. 

In  1883  the  Legislature  for  the  first  time  allowed  persons  to 
register  as  trade-marks  words  not  used  as  trade-marks  before 
August,  1875.  The  privilege  was  conferred  by  adding  to  the 
words  "  a  distinctive  device,  mark,  brand,  heading,  label,  ticket, " 
which  were  substantially  taken  from  the  Act  of  1875,  the  words 
"  or  fancy  word  or  words  not  in  common  use. '  To  be  capable  of 
registration  as  a  new  trade-mark  it  was  therefore  required  by  the 
Act  of  1883  that  the  word  proposed  to  be  registered  should  be  a 
"  fancy  word, '  "  distinctive  *  and  **  not  in  common  use. '  Every- 
body knows  the  trouble  which  that  enactment  gave.  In  trying  to 
construe  it  the  Courts  were  almost  driven  to  despair,  until  at  last, 
in  the  Court  of  Appeal,  two  learned  Judges  declared  that  to  be  a 
fancy  word  a  word  must  be  **  obviously  meaningless, "  though  one 
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of  those  two  learned  Judges  seems  to  have  retracted  or  qualified 
his  opinion  before  the  next  case  was  called  on. 

For  these  very  troublesome  words  in  the  Act  of  1883, 
the  Act  *  of  1888  substituted  the  expression  "  an  invented  [*  583] 
word  or  words."  It  made  the  substituted  expression  a 
separate,  independent,  and  sufficient  condition  of  registration. 
And  now  if  a  proposed  trade-mark  consists  of  or  contains  an  in- 
vented word  or  invented  words  it  is  capable  of  registration.  But 
the  word  must  be  really  an  invented  word.  Nothing  short  of 
invention  will  do.  On  the  other  hand,  nothing  more  seems  to  be 
required.  If  it  is  an  invented  word,  if  it  is  "  new  and  freshly 
coined  "  (to  adapt  an  old  and  familiar  quotation),  it  seems  to  me 
that  it  is  no  objection  that  it  may  be  traced  to  a  foreign  source, 
or  that  it  may  contain  a  covert  and  skilful  allusion  to  the  charac- 
ter or  quality  of  the  goods.  I  do  not  think  that  it  is  necessary 
that  it  should  be  wholly  meaningless.  To  give  an  illustration: 
your  Lordships  may  remember  that  in  a  book  of  striking  humour 
and  fancy  which  was  in  everybody's  hands  when  it  was  first  pub- 
lished, there  is  a  collection  of  strange  words  where  "  there  are  "  (to 
use  the  language  of  the  author)  **  two  meanings  packed  up  into 
one  word."  No  one  would  say  that  those  were  not  invented 
words.  Still  they  contain  a  meaning  —  a  meaning  is  wrapped  up 
in  them  if  you  can  only  find  it  out. 

The  object  of  putting  a  restriction  on  words  capable  of  being 
registered  as  trade-marks  was  of  course  to  prevent  peraons  appro- 
priating to  themselves  that  which  ought  to  be  open  to  all.  There 
is  a  "  perpetual  struggle  "  going  on,  as  Fry,  L.  J. ,  has  observed, 
*  to  CDclose  and  appropriate  as  private  property  certain  little  strips 
of  the  great  open  common  of  the  English  language. "  "  That, "  he 
added,  **  is  a  kind  of  trespass  against  which  I  think  the  Courts 
ought  to  set  their  faces. "  (41  Ch.  D.  455).  And  I  think  the  Legis- 
lature has  set  its  face  against  it,  both  in  the  Act  of  1883  and  in 
the  Act  of  1888.  There  is  little  danger  of  the  apprehended  mis- 
chief, if  invention  be  required  as  a  condition  of  registration. 
After  all,  invention  is  not  so  very  common. 

Turning  to  the  present  case,  I  think  the  word  "  Solio  "  may  pass 
for  an  invented  word,  and  not  the  less  so  because  it  was  hit  upon 
by  a  lucky  accident     I  should  think  so  even  if  I  thought 
that  it  contained  in  itself  an  obscure  reference  to  the  *  great  [*  584] 
source  of  light,  while  the  goods  were  intended  to  be  used 
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for  photographic  purposes.      But,  speaking  for  myself,  I  must 
confess  that  without  explanation  from  others,  better  scholars,  it 
may  be,  or  worse,  it  never  would  have  occurred  to  me  to  connect 
"  Solio  *  with  the  Latin  word  for  the  sun. 
I  therefore  agree  in  the  motion  proposed. 

Lord  Morris.  —  My  Lords,  I  am  of  opinion  that  upon  the  true 
construction  of  sect  10  of  the  Act  of  1888,  clauses  (d)  and  (e)  of 
sect  10  are  independent  of  each  other,  and  thus  no  portion  of  {e) 
can 'be  introduced  into  (d).  The  two  clauses  represent  different 
heads,  which  entitle  the  trade-mark  to  be  registered.  Clause  (d) 
refers  to  an  invented  word  simplicUer;  clause  (e)  refers  to  a  word 
or  words  having  no  reference  to  the  character  or  quality  of  the 
gooda 

In  this  case  "  Solio  "*  is,  so  far  as  the  English  language  is  con- 
cerned, an  invented  word;  indeed,  Lindlet,  L.  J.,  in  his  judg- 
ment in  the  Court  of  Appeal,  says,  "  Nobody  ever  heard  of  it 
before,  and  in  that  sense  it  is  an  invented  word;"  but  he  pro- 
ceeds to  hold  that  it  had  some  reference  to  the  character  or  quality 
of  the  goods,  and  consequently  could  not  be  registered.  I  find  no 
such  restriction  in  clause  {d) ;  the  restriction  on  the  use  of  such 
words  is  in  clause  (e);  and  I  cannot  see  how  a  limitation  or 
restriction  found  in  (e)  can  be  introduced  into  (d).  There- 
fore, given  an  invented  word,  in  my  opinion  it  is  capable  of 
registration. 

'  I  therefore  concur  in  the  judgment  which  has  been  moved. 

Lord  Shand.  —  My  Lords,  I  am  of  the  same  opinion.  The 
separation  of  the  clauses  in  the  section  of  the  statute  in  question 
by  the  letters  "  d  "  and  "  6  "  and  the  alternative  particle  "  or  "  sat- 
isfy me  that  the  two  clauses  are  independent  and  to  be  construed 
as  independent  provisions  —  so  that  the  terms  of  (e)  do  not  control 
or  affect  the  terms  of  (d).  At  the  same  time,  I  agree  with  your 
Lordships,  and  particularly  with  what  has  been  said  by  my  noble 
and  learned  friend  Lord  Macnaghten,   in  thinking,  especially 

after  the  decision  to  be  given  in  this  case,  that  the  Comp- 
[*  585]   troUer-Greneral  will  be  fully  warranted  in  taking  *  care 

that  there  shall  not  be  admitted,  under  the  guise  or  cover 
of  words  called  "  invented '  by  the  applicant,  words  really  in 
ordinary  use,  which  might,  in  a  disguised  form,  have  reference  to 
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the  character  or  quality  of  the  goods.  There  must  be  invention, 
and  not  the  appearance  of  invention  only.  It  is  not  possible 'to 
define  the  extent  of  invention  required;  but  the  words,  I  think, 
should  be  clearly  and  substantially  different  from  any  word  in 
ordinary  and  common  use.  The  employment  of  a  word  in  such 
use,  with  a  diminutive  or  a  short  and  meaningless  syllable  added 
to  it,  or  a  mere  combination  of  two  known  words,  would  not  be 
an  invented  word ;  and  a  word  would  not  be  *  invented  "  which, 
with  some  trifling  addition  or  very  trifling  variation,  still  leaves 
the  word  one  which  is  well  known  or  in  ordinary  use,  and  which 
would  be  quite  understood  as  intended  to  convey  the  meaning  of 
such  a  word. 

D.  M.  Kerly,  having  applied  that  the  costs  ordered  by  the 
Courts  below  to  be  paid  by  the  appellants  to  the  respondent  should 
be  repaid  to  the  appellants, 

Sir  R  E.  Webster,  A.  -G. ,  appeared  on  a  later  occasion  and  said 
that,  with  regard  to  the  costs  in  the  first  Court,  for  a  great  many 
years  it  had  been  considered  that  those  were  part  of  the  costs  of 
getting  the  registration,  and  when  the  Board  of  Trade  had  referred 
the  matter  to  the  Court,  the  Court  had  always  said  that  the  appli- 
cant could  not  get  registration  without  that  ceremony  being  gone 
through,  and  the  Court  had  ordered  the  costs  to  be  paid  by  the 
applicant  But  with  regard  to  the  costs  of  the  appeal  which  were 
ordered  to  be  paid  when  the  Court  of  Appeal  decided  against  the 
appellants,  that  decision  having  turned  out  to  be  wrong,  he  quite 
agreed  it  would  be  wrong  that  the  appellants  should  be  made  to 
pay  those  costs,  and  though  there  were  difficulties,  and  he  did  not 
know  that  the  House  had  jurisdiction  over  the  matter,  he  would 
do  all  he  could  to  see  that  those  costs  were  returned  to  the 
appellants 

The  Earl  of  Halsbury,  L.  C,  said  that  while  there  was  no 
power  to  give  costs  against  the  Crown,  their  Lordships  were  all 
of  opinion  that  the  costs  ordered  by  the  Court  of  Appeal 
to  be  *  paid  by  the  appellants  to  the  respondent  should  be  [*  586] 
returned  to  the  appellants.     The  costs  before  Kekewich, 
J. ,  were  another  matter. 

Order  of  the  Court  of  Appeal  reversed :  cause  remitted  to 
the  Chancery  Division, 
Lords'  Journals,  July  15,  1898. 
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ENGLIBH  NOTES. 

By  sect.  10  of  tbe  Patents,  Designs,  and  Trade-Marks  Act,  1888,  the 
following  provisions  were  substituted  for  those  contained  in  sect.  64  of 
the  principal  Act  of  1883:  ''For  the  purposes  of  this  Act,  a  trade- 
mark must  consist  of  or  contain  at  least  one  of  the  following  essential 
particulars : 

**  (a)  A  name  of  an  individual  or  firm  printed,  impressed,  or  woven  in 
some  particular  and  distinctive  manner ;  or 

*'  {b)  A  written  signature  or  copy  of  a  written  signature  of  the  in- 
dividual or  firm  applying  for  registration  thereof  as  a  trade-mark;  or 

''(c)  A  distinctive  device,  mark,  brand,  heading,  label,  or  ticket;  or 

"  (d)  An  invented  word  or  invented  words;  or 

"  (e)  A  word  or  words  having  no  reference  to  the  character  or  quality 
of  the  goods,  and  not  being  a  geographical  name.'^ 

As  regards  clause  (b)  it  would  seem  that  the  words  requiring  the 
actual  name  of  the  applicant  are  imperative :  see  In  re  Birmingham 
Vinegar  Brewery  Co.  (1894),  70  L.  T.  646,  8  E.  237.  But  where  a 
name  has  been  properly  registered,  it  may  be  assigned  in  connection 
with  the  good-will  of  a  business ;  Patents,  Designs,  and  Trade-Marks 
Act,  1883,  s.  70. 

Clause  {d)  modifies  the  decision  in  Ex  parte  Stephens  (1876),  3  Ch. 
D.  659,  46  L.  J.  Gh.  46,  in  which  it  was  held  that  a  word  or  distinctive 
combination  of  letters  was  not  a  distinctive  device,  mark,  or  heading 
within  the  words  of  sect.  10  of  the  Act  of  1876  which  corresponded  with 
clause  (c).  The  portrait  of  the  manufacturer  of  goods  is  a  "  distinc- 
tive device" :  In  re  Rowland? s  Trade-Mark  (C.  A.  1897),  1  Ch.  71,  66 
L.  J.  Ch.  110.  But  in  In  re  Anderson^a  Trade-Mark  (C.  A.)  1885,  54 
L.  J.  Ch.  1084,  the  same  Court,  affirming  the  decision  Chittt  J.,  (26 
Ch.  D.  409,  53  L.  J.  Ch.  664),  had  refused  to  allow  a  portrait  of  the  late 
Baron  Liebig  to  be  registered  as  a  trade-mark  in  connection  with  a  meat 
extract.  But  the  distinction  rests  in  this,  that  the  word  Liebig,  in  con- 
nection with  extract  of  meat  prepared  by  a  certain  process  is piMici  juris, 
and  to  have  acceded  to  the  application  would  have  permitted  an  appeal 
to  the  eye  by  means  of  a  portrait,  while  rejecting  an  address  to  the  same 
organ  through  the  medium  of  words.  In  re  the  Smokeless  Powder 
Company's  Trade-Mark  1892,  1  Ch.  590,  61  L.  J.  Ch.  391,  is  an 
authority  that  a  label  taken  as  a  whole  is  a  distinctive  label,  and  may 
be  registered  as  such;  but  in  general,  the  Court  has  required  some  one 
or  more  of  the  other  essentials  mentioned  in  the  section  to  be  con- 
tained in  the  label.  See  In  re  Price's  Patent  Candle  Co.  (1884),  27 
Ch.  D,  681,  54  L.  J.  Ch.  210;  In  re  Birmingham  Vinegar  Brewery 
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(1894),  70  L.  T.  646,  8  E.  237;  In  re  Bryant  &  May  (1890),  59  L. 
J.  Gh.  763.  Notwithstanding  Lord  Halbbuby's  expression  of  opinion 
that  the  word  ''cheapandgood"  could  not  he  registered  as  a  trade- 
mark, it  was  sought  to  register  the  word  "Uneeda.''  The  refusal  of 
the  Comptroller-General  to  register  was  upheld  hy  the  Court.  In  re 
*'  Uneeda^^  Trade-Mark  1901,  1  Ch.  550,  70  L.  J.  Ch.  318. 

As  regards  clause  (e)  the  Courts  have  placed  this  limitation  in  the 
expression  '  ^  not  heing  a  geographical  name,"  that  the  word  must  not  in 
its  primary  acceptation  he  the  name  of  a  place.  In  re  Magnolia  Metal 
Company's  Trade-Mark  (C.  A.),  1897,  2  Ch.  371, 66  L.  J.  Ch.  598.  There 
the  Court  allowed  the  word  ^'  Magnolia  *'  to  he  registered  as  a  trade-mark, 
notwithstanding  there  were  several  places  in  America  of  that  name. 

Sect.  10,  suh-sect.  2,  provides  that  certain  additional  matters  may  he 
added  to  the  essential  particulars,  hut  the  applicant  must  disclaim  the 
'*  right  to  the  exclusive  use  of  the  added  matter."  And  sub-sect.  3  of  the 
same  section  provides,  '^A  person  need  not  under  this  section  dis- 
claim his  own  name  or  the  foreign  equivalent  thereof,  or  his  place  of 
business,  but  no  entry  of  any  such  name  shall  affect  the  right  of  any 
owner  of  the  same  name  to  use  that  name  or  the  foreign  equivalent 
thereof."  In  In  re  Colman^s  Trade-Mark,  1896, 2  Ch.  115, 63  L.  J.  Ch. 
403,  five  persons  of  the  name  of  Colman  were  allowed  to  register  a 
label  containing  the  words  ^^Colman's  Mustard,''  without  disclaiming 
the  name  Colman.  In  In  re  Birmingham  Vinegar  Breweiy  Co.  (1894), 
78  L.  T.  646,  8  R.  237,  disclaimer  of  the  words  ''successors  to  Hol- 
brook  &  Co.,  London,  Manchester,  &  Birmingham,"  was  required  from 
the  applicant,  as  not  being  the  company's  '^  own  name." 

By  sect.  72  of  the  principal  Act  of  1883,  as  amended  by  sect.  14  and 
15  of  the  Act  of  1888,  it  is  provided :  (1)  ''  Except  where  the  Court  has 
decided  that  two  or  more  persons  are  entitled  to  be  registered  as  pro- 
prietors of  the  same  trade-mark,  the  comptroller  shall  not  register  in 
respect  of  the  same  goods  or  description  of  goods  a  trade-mark  identical 
with  one  already  on  the  register  with  respect  to  such  goods  or  descrip- 
tion of  goods.  (2)  Except  as  aforesaid  the  comptroller  shall  not  register 
with  respect  to  the  same  goods  or  description  of  goods  a  trade-mark 
having  such  resemblance  to  a  trade-mark  already  on  the  register  with 
respect  to  such  goods  or  description  of  goods  as  to  be  calculated  to 
deceive."  And  by  sect.  73  of  the  principal  Act  as  amended  by  sect.  16 
of  the  Act  of  1888,  it  is  provided:  "It  shall  not  be  lawful  to  register  as 
part  of  or  in  combination  with  a  trade-mark  any  words  the  use  of 
which  would,  by  reason  of  their  being  calculated  to  deceive  or  other- 
wise, be  deemed  to  disentitle  to  protection  in  a  Court  of  justice,  or  any 
scandalous  design."  An  extensive  meaning  has  been  given  to  the  pro- 
vision respecting  marks  calculated  to  deceive.     It  is  not  necessary  that 


^BDuLi  46^  JKT  iMiMii  iiiM  'iBwiniii  zhs  ^wds  to  wliidi  tlie  mark  was 
~iBM»  -XL  JBVKC  if  wiuck  ft  IB  SQii^t  to  register. 
TftiMH  '3»  die  worab  ***  fruit  aolt  ^  in  oonnection 
Txae-  ir^jiMiir  baring  mgistacd  ti^  aune  words 
^ifemsicn^  irxnk*  a»  **ciiiae  would  be  a  sup- 
L  zsat  TWO  jcczi:ie»  in.  ciifl  infn«l«  ^  many  persons, 
out  hakr  n  g^ wder  was  manufactured 
a^  *  Sm  t.  Z>««tA  (^H.  L.  1890),  15  App. 
ay  be  ^aknla&ad  &>  deeeire  either  by 
'  ID  rii^  ituc  Mr  hj  tme  appealing  to  the  eje  and 
*sot  :^  1M-  4C  *  jvr  ZzsutJTT  1.  J.  In  ra  Tnidti-Jlliark  of  La  SocUU 
^:^^ywm  JM  ^ ^^r^r-mS  i»  ' J2iwwf  C  A.-.  1S9«,  2  Ch.  26,  63  L.  J. 
J!i.  ^StL.  r^»»  :air  -rTamaiia  biii  cegx^oaed  aa  a  tzade-mark  for 
C'JBi-  A  sQcv  r*ii>  'ij-  svec.  iT  niighc  b«  oegiataHed  in  any  ooloor.  The 
i&^v.:v:&;z=s  ?^'.£:ri^  "v  ::e^r:&CBr  :iu  wocc^  -^-isd  star  bcand,'^  hot  without 
.^v*  icftc&.  r*>^  C>«Er  ^  Ju^mal  held  diac  registration  was  rightly 
:^i%5**s^  :•  -^  J-..-  ..«rar  J  r^wv-Xcnc  C.  A. L  1896,  2  Ch.  137,  66 
^.  2.  Jb*  ^^\  isrp«Hi%ti>  xsf^  u  ^  ^tmilar  pnniTrpIe,  where  the  applicants 
A:tsuwvifc&ri*>-  ^cirir  tP  »*r>c«r  wor^is  in  the  Burmese  character 
:n«^a.::^  ^  ^  .vL^u  :auz  '^raaiL*  ^^ur  nfioaed  tti  disdaim  their  exclusive 
?«^^Yv  :v  1^  it^ta^  rSt  c^iBW  Jki»»  itfttrrmiing  that  there  is  no  power  to 
'>K*>^«!><'  ;sttbi^*t  .V  A  ^v(tu:::vn  zaiic:  d^  taJii  marl-  shall  only  be  used 

t  l<«*f\vur>^  C:i«»*K«7  ^  X  t  \  I» '  u  ^  JunKTisfta  IMr«)ii8>  281,  280 ;  Browne 
vMi  ts^w-^iafs*  ,:id  *i  l^^\  sa^  ili.  i7^  *  *i^.:  26  American  and  English 
y  •o*v^v.*(^«»^nA  s^t  la^.  ^*  :H:\  It  s^  Awtai  &r  a  peison  to  i^ipnq^te  a  fan- 
c<T  Ui  .>c  tti  vtiKHv>«;*v*^  idtfit^  ^  ^  imiH^mark.  susch  as  Juno  or  Minerra.  Hygeia 
:'W*n.«M  •>  iif-  vV  >r.  .V/y«^»a  . -^  cV.  72  Coottectknt^  W«,  652.  Whether 
a  »utt#  >HiuittW  «:  a  tTMk'^mdhrk  »  «^fiKCk«ab2e  becaose  descriptive,  or 
wiK^iKM'  >^  v»  JUi  aro^i^r^tf^  ^^  &ulct  ikaiml  ^^^peads  upon  the  circomstances 
v^  sv*c6  nMsW  »  a  Ar«e*.  ^  ^.^  **^omi  Ujetn/i  Ca  t.  Remi^  47  Federal  Rep.  712 ; 
,<..4.  ,**  ^     s,^^''.  :i»^  N>w  Yv.Htk.  ML  «:  M^tnr^  T.  Beadle,  55  Hun  (N.  Y.), 

ttiti  vtw  ^j^tiT^r?fcI  ru\»  I*  j^jciifrt  4pc»n?c»rialiiig  mere  woids  as  a  trade-mark, 
jittU  ysvvv^>  v>^  wvwtv-^v:^  wt::  tto<  N»  «Wa4ed  to  embrace  terms  of  doubtful 
%»,»;<» nK'^N***  \^«  a  ^mri^.'^m.vk  Nhu^  »  notke  touching  origin  or  ownership, 
%hv%iy^^  wviNl  vJ^^^i^  m  tsKH  *ww  th^a  purpose  is.  to  that  extent,  a  trade-mark ; 
?M»a  i%5t  v^^ut\K\vifcC^  ^twtt  A::«f5i>?d  itt  a  particular  instance  to  be  a  trade-mark, 
.%t  K>v.»^^\>  j^uvi^  lAsA^  vWcwriptiv*  or  non-descriptive,  is  incidental  and 
^uN»*\^  ^%K^  tv"  <^N*  v^'<»t^5*Al  jviul.  namely,  ihat  the  defendant  shall  not,  for 
IN^  #^M»*v«»*  |HU'^\v»  v>l  Ir^i^awin^  on  the  plaintiTs  good-will,  use,  not  deacrip- 
H\v^C»*  ^^*  **  *  ^^^^'^  '''  v^ri^itt.  fvMT  his  goods,  a  word  which  in  fact  aheady 
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serves  that  function  in  the  case  of  the  plaintiffs  goods.  Ibid: ;  Canal  Co.  v. 
Clark,  13  Wallace  (U.  S.),  311,322  ;  Lawrence  Manuf.  Co,  v.  Tennessee  Manuf. 
Co.,  138  United  States,  537,  546;  Beadlesttm  v.  Cooke  Brewing  Co,,  74 
Federal  Rep.  229;  Albany  Per/orated  Wrapping  Paper  Co.  y.  John  Hoberg 
Co.,  102  id.  157 ;  CasweU  v.  Davis,  68  New  York,  223, 235 ;  Kea^y  v.  Brook- 
lyn Chemical  Works,  142  id.  467 ;  Amoskeag  Manuf.  Co.  v.  Spear,  2  Sandford 
(N.  Y.),  599.  <'  In  the  strict  sense  of  the  term,''  says  Bradley,  J.,  in  a  New 
York  case,  ^  a  trade-mark  is  applicable  only  to  a  vendible  article  upon  which 
it  is  in  some  manner  afi&zed  or  represented  as  a  symbol  to  indicate  the  origin 
or  ownership  of  the  article  on  which  it  is  placed.  But  the  same  rules  for  the 
protection  against  infringement  are  extended  to  names  applied  to  other  call- 
ings, or  to  places  of  business,  as  to  technical  trade-marks."  Koehler  v.  Sanders, 
122  New  York,  65,  72. 

The  subsequent  use  by  the  public  of  an  arbitrary  or  fanciful  word  already 
appropriated  by  an  individual  as  a  trade-mark  to  denote  the  article,  does  not 
deprive  the  originator  thereof  of  the  exclusive  right  to  its  use.  Ausable 
Horse-Nail  Co,  v.  Essex  Harse-Nail  Co,,  32  Federal  Kep.  94  ;  Celluloid  Manuf, 
Co,  V.  Read,  47  id.  712  ;  N.  K.  Fairbank  Co,  v.  Central  Lard  Co.,  64  id.  133 ; 
Selchow  ▼.  Baker,  93  New  York,  59.  But  a  person  cannot,  by  fashioning  a 
word  not  previously  existing,  exclude  thereafter  the  use  of  an  existing  word, 
in  its  meaning  suitably  adapted  to  the  nature  of  the  article  to  be  sold,  when 
the  meaning  of  such  word  is  quite  distinct  from  the  meaning  suggested  by 
the  artificial  word.  Potter  Drug  Sf  Chemical  Corp.  v.  Pasfeld  Soap  Co.,  102 
Federal  Rep.  490,  494. 


No.  6.  — SAUNDEES  v.  WIEL 
(C'A.  1892.) 

RULE. 

A  DESIGN  may  be  "  new  and  original "  within  sect.  47 
of  the  Patents,  Designs,  and  Trade-Marks  Act,  1883  (46  & 
47  Vict.  c.  57),  although  the  design  is  a  reproduction  of  a 
subject-matter  which  is  known  to  all,  if  the  application 
of  the  design  to  some  article  of  manufacture  is  new  and 
original. 

Sannden  v.  WieL 

1893,  1  Q.  B.  470^76  (s.  c  62  L.  J.  Q.  B.  341  ;  68  L.  T.  183 ;  41  W.  R.  356). 

Copyright.  —  Design,  —  Registration.  —  Subject-matter.  —  Novelty. — View  [470] 
of  Westminster  Abbey.  —  Patents,  Designs,  and   Trade-Marks  Act, 
1883  (46  ^  47  Vict.  c.  57),  sects.  47, 60. 

The  expression  '*  new  and  original  design  "  in  sect.  47  of  the  Patents,  De- 
signs, and  Trade-Marks  Act,  1883,  does  not  import  novelty  in  the  subject- 

VOL.  XXV.  — 17 
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matter  of  the  design,  but  novelty  in  the  application  of  the  design  to  some 
article  of  maniifacture. 

A  design  in  metal  for  the  handles  of  spoons  and  forks  represented  a  view 
of  Westminster  Abbey,  and  was  taken  from  a  photograj^:  — 

Hdd,  that  such  design  was  a  proper  subject  for  registration  under  the  Act. 

Adams  v.  Cutkberison  (12  Ch.  D.  714)  doubted. 

Appeal  from  a  judgment  of  Caye,  J. ,  at  the  trial  of  an  action 
for  infringement  of  a  roistered  design. 

The  plaintiffs,  on  July  1,  1891,  registered  a  design.  No.  175,644, 
in  Glass  L ,  namely,  articles  comprised  wholly  or  partly  of  metal. 
The  nature  of  the  design  was  described  as  "  Pattern  and  shape  of 
spoon  or  fork  handle  in  metal."  The  design  registered  was  a 
representation  of  Westminster  Abbey.  A  die  was  carved  after 
this  design,  from  which  a  mould  was  made  in  plaster  or  sand, 
and  from  this  a  metal  copy  of  the  design  in  relief  was  cast  for 
handles  of  spoons  and  forks.  The  original  design  was  made,  by 
an  artist  employed  by  the  plaintiffs,  from  a  photograph  of  the 
Abbey. 

The  defendant  made  and  sold  metal  spoons  bearing  on  their 
handles  a  similar  representation  of  the  Abbey;  and  the  plaintiffs 
brought  an  action  against  the  defendant  for  infringement  of  their 
registered  design.  The  defendant  denied  the  infringement,  and 
contended  that  the  plaintiffs'  design  was  not  one  which  could  be 
registered.  The  trial  took  place  before  Cave,  J.,  without*  jury, 
on  August  8,  1892,  when  the  Judge  gave  judgment  for  the  plain- 
tiffs, being  of  opinion  that  the  design  was  a  fit  subject  for  regis- 
tration under  46  &  47  Vict.  c.   57,  and  that  the  defendant  had 

infringed  it  The  defendant  appealed. 
[*  471]  *  Aston,  Q.  C. ,  and  Danckwerts,  for  the  defendant  — 
The  plaintiffs'  design  is  not  new  or  original,  and  there- 
fore is  not  capable  of  registration.  There  is  nothing  new  in  plac- 
ing a  representation  of  public  buildings  on  the  handles  of  spoons. 
Views  of  St  Paul's  and  Cologne  Cathedral,  and  other  public 
buildings,  have  been  used  in  this  manner.  There  is  no  original- 
ity in  using  a  view  of  Westminster  Abbey  for  the  same  purpose. 
It  is  the  common  right  of  anybody  to  take  a  view  of  Westmin- 
ster Abbey  for  any  purpose  he  pleases.  Such  a  view  is  not  a 
design.  A  copy  of  any  object  or  picture  is  not  an  original 
design.  Bead  &  GreswelVs  Design,  42  Ch.  D.  260;  Hecla 
Foundry  Co.  v.    Walker,  14  App.  Cas.  550;  Bach's  Design,  42 
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Ch.  D.  661 ;  Le  May  v.  Welch,  28  Ch.  D.  33 ;  Lazarus  v.  Charles, 
L  K.  16  Eq.  117.  Here  the  copy  was  made  from  a  photograph, 
and  it  has  been  expressly  decided  that  such  a  copy  is  not  an 
original  design.  Adams  v.  CutKbertson,  12  Ch.  D.  714  That 
case  has  never  been  disapproved  of.  Secondly,  if  the  registration 
of  the  plaintiffs'  design  is  valid,  the  defendant  has  not  infringed 
it.  There  is  a  difference  between  the  two  designs,  and,  the  action 
being  for  penalties,  the  plaintiffs  must  prove  their  case  strictly. 

[BowBN,  L.  J.,  referred  to  Holdsworth  v.  ITCrea,  L.  R  2  H. 
L  380.] 

Cozens-Hardy,  Q.  C,  and  Morton,  for  the  plaintiffs,  were  not 
called  on. 

LiNDLEY,  L.  J.  —  This  was  an  appeal  from  a  decision  of  Cave, 
J.,  and  the  question  which  is  raised  turns  upon  the  true  construc- 
tion of  that  part  of  the  Patents,  Designs,  and  Trade-Marks  Act  of 
1883,  which  is  comprised  in  Part  III.,  and. relates  to  designa 

The  plaintiffs  have  registered  a  drawing  under  Part  III.  of  the 
Act.  The  nature  of  their  design,  as  stated  in  their  application, 
is  this :  *  Pattern  and  shape  of  spoon  or  fork  handle  in  metal. " 
When  you  come  to  look  at  the  registered  design  itself  —  I  do  not 
mean  the  metal  spoons  which  they  make  —  you  find  that  there  is 
the  handle  of  a  spoon  or  fork,  and  at  the  top  of  it  a  drawing  of 
Westminster  Abbey,  seen  from  a  particular  point  of  view.  You 
find  the  two  towers  with  four  pinnacles  at  the  top  of  each 
tower,  *  and  the  nave  foreshortened,  and  then  the  end  of  [*  472] 
the  transept  with  two  buttresses,  and  you  can  see  with  a 
glass"  a  pattern  engraved  on  it,  which  consists  of  the  rose  window 
and  other  markings  on  various  parts  of  the  Abbey.  There  is 
therefore  something  which  answers  both  to  pattern  and  shape, 
the  shape  being  the  configuration,  and  the  pattern  being  the 
engraving  on  it 

The  history  of  this  design  is  as  follows :  It  appears  that  photog- 
raphers had  from  time  to  time  made  photographs  of  the  Abbey, 
and  one  photographer  had  taken  a  photograph  of  the  Abbey  from 
the  point  of  view  selected  by  the  plaintiffs'  artist  The  plain- 
tiffs' artist  says  he  made  his  drawing  from  a  photograph,  and 
then  carved  a  die  from  this  drawing,  which  is  used  for  forming 
a  mould  in  plaster  or  sand,  or  some  other  substance,  into  which 
the  metal  of  the  top  of  the  spoon  is  run.     The  plaintiffs  are  sil- 


260  TRADE  AND  TRADE-MARK. 

Ho.  6.  —  Sanndm  ▼.  Wi«l,  1893,  1  Q.  B.  478,  478. 

versmiths  and  make  these  spoons.  As  regcurds  the  defendant's  spoon, 
we  have  only  to  look  at  the  two  spoons  to  see  that  there  is  no  sub- 
stantial difference ;  and  it  is  plain  that  the  defendant  has  infringed 
the  plaintiffs'  rights,  if  the  plaintiffs  have  any  exclusive  rights,  — 
and  that  is  the  real  question  which  has  been  aigued  before  us. 

Now,  it  is  said  that  there  is  no  su£Gicient  novelty  in  the  design 
registered  by  the  plaintiffs.  To  determine  this,  we  must  look  at 
the  Act  of  Parliament  and  see  what  it  means.  The  two  sections 
which  are  important  are  sects.  47  and  60.  Sect  47  runs  thus: 
"  The  comptroller  may,  on  application  by  or  on  behalf  of  any 
person  claiming  to  be  the  proprietor  of  any  new  or  original  design 
not  previously  published  in  the  United  Kingdom,  register  the 
design  under  this  part  of  the  Act. "  Then  sect.  60  must  be  read 
with  that,  and  sect  60  runs  thus :  **  In  and  for  the  purposes  of 
this  Act,  'design '  means  any  design  applicable  to  any  article  of 
manufacture,  or  to  any  substance  artificial  or  natural,  or  partly 
artificial  and  partly  natural,  whether  the  design  is  applicable  for 
the  pattern  or  for  the  shape  or  configuration,  or  for  the  ornament 
thereof,  or  for  any  two  or  more  of  such  purposes  "  (these  plaintiffs 
have  taken  "  pattern  and  shape  ")  "  and  by  whatever  means  it  is 
applicable,*  whether  by  printing,  painting,  modelling,  casting, 
embossing,  or  any  other  way.  Then  follows  this,  which 
[♦  473]  *  is  important :  **  Copyright  "  —  that,  of  course,  means 
copyright  in  designs  —  **  means  the  exclusive  right  to  apply 
a  design  to  any  article  of  manufacture  or  to  any  such  substance  as 
aforesaid  in  the  class  or  classes  in  which  the  design  is  registered. ' 

Now,  taking  those  two  sections  together,  what  we  have  to  con- 
sider is  this:  Whether  this  registered  design  —  for  a  design  of 
some  sort,  of  course,  it  is  —  is  a  design  applicable  for  the  pattern 
and  for  the  shape  to  things  in  Class  L ,  and  in  particular  to  forks 
and  spoons,  and  whether  it  is  a  new  or  original  design  not  previ- 
ously published  in  the  United  Kingdom.  Why  is  it  not  ?  Has 
such  a  design  applicable  to  metals  ever  been  seen  before  ?  If  you 
ask  that  question,  you  are  told  this :  "  Yes,  if  you  mean  a  view 
of  public  buildings,  or  if  you  mean  a  view  of  cathedrals  and 
churches,  they  are  common  enough ;  therefore,  there  is  no  novelty 
in  the  idea.  *  But  if  you  ask  a  little  closer,  whether  anybody  has 
previously  taken  this  particular  aspect  of  Westminster  Abbey  and 
used  it  as  a  design  applicable  to  things  in  Class  I.  or  to  any  things 
like  it,  the  answer  is,  **  No,  that  is  new,  and  never  has  been  pub- 
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lisbed  before.'  That  answer  seems  to  me  to  bring  the  plaintiffs' 
case  within  the  Act  of  Parliament ;  and  I  think  the  answer  to  the 
argument  adduced  by  the  defendant  is  this :  he  says  the  Abbey  is 
not  a  design  within  the  meaning  of  this  Act  of  Parliament  In 
one  sense,  of  course,  it  is  a  very  valuable  design.  If  an  architect 
was  thinking  about  building  an  abbey,  having  Westminster  Abbey 
before  him,  it  would  be  a  very  valuable  design ;  but  it  is  not  a 
design  within  sect  60  until  you  come  to  apply  it  as  a  design  to 
some  article  of  manufacture,  and,  therefore,  you  cannot  say  that, 
abstractly  and  as  a  general  proposition,  Westminster  Abbey  is  a 
design.  Then  it  is  said  the  photograph  is  a  design.  The  answer 
is,  the  photograph,  whatever  it  may  be  in  other  Acts,  is  not  a 
design  within  this  Act  until  you  apply  it  to  something.  The 
plaintiffs  are  not  infringing  the  copyright  of  the  photographer,  or, 
if  they  are,  we  need  not  discuss  that  What  they  are  doing  is 
this :  they  are  making  precisely  the  same  use  of  the  photograph 
which  they  might  have  made  of  the  Abbey  itself,  and  they  are 
doing  nothing  more  than  taking  that  which  anybody  can  see,  if 
he  chooses  to  go  down  to  Westminster  Abbey,  and  apply- 
ing what  is  there  to  be  *seen  for  a  particular  purpose.  [*474] 
They  bring  themselves  within  both  sect  60  and  sect  47. 
There  is  no  case  which  militates  against  anything  which  I  have 
said,  or  the  view  which  I  am  disposed  to  take  of  this  matter,  and 
which  is  the  view  of  the  learned  Judge,  except  the  case  before 
Vice-Chancellor  Malins  of  Adams  v.  Clementson,  12  Ch!  D.  714 
That  case  turned  on  the  older  Act  of  5  &  6  Vict  c.  100,  s.  3, 
which  is  worded  somewhat  differently  from  the  corresponding  sec- 
tions of  the  Act  of  1883 ;  and  I  strongly  suspect,  without  know- 
ing, for  I  have  not  looked  into  it,  that  the  point,  which  was  not 
brought  out  with  sufficient  prominence  in  the  case  of  Adams  v. 
Clementson,  has  led  to  a  slight  variation  in  the  language  of  this 
Act  of  Parliament  I  cannot  help  thinking  that  the  Vice-Chan- 
CBLLOR  there,  even  under  the  old  Act,  slipped  into  an  erroneous 
view  and  took  "  design  *  rather  as  an  abstract  design  instead  of  a 
design  applicable  to  particular  modes  of  manufacture.  I  cannot 
help  thinking  that  he  made  a  mistake  in  that  respect;  but  the 
language  of  the  Act  there  was  by  no  means  so  pointed  as  it  is 
here,  and  I  rather  suspect  that  the  language  has  been  made  more 
pointed  in  order  to  prevent  such  a  decision  as  that  However 
that  may  be,  I  am  of  opinion  that  the  judgment  in  this  case  is 
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right,  and  that  the  appeal  must  therefore  be  dismissed  in  the 
usual  way. 

BowEN,  L.  J.  —  I  am  of  the  same  opinion.  We  must  begin  by 
asking  ourselves  what  is  the  meaning  of  the  term  "  new  or  original 
design  not  previously  published  in  the  United  Kingdom, "  which 
is  the  term  used  in  sect  47  of  the  Patents,  Designs,  and  Trade-* 
Marks  Act  The  argument  for  the  defendant  really  does  come  to 
this,  it  seems  to  me,  that  what  the  Act  requires  is  novelty  in  the 
idea  itself.  That  is  not  the  language  of  the  section,  in  the  first 
place.  It  deals  with  novelty  or  originality  in  the  design;  that 
is  to  say,  in  a  combination  calculated  to  produce  a  particular  end 
—  novelty  in  the  way  in  which  the  idea  is  to  be  rendered  appli- 
cable to  some  special  subject-matter.  But  when  you  come  to 
sect  60,  it  becomes  even  more  clear  that  it  is  the  sense  in  which 
novelty  in  the  design  is  used,  because  **  design  "  is,  by  the  limita- 
tion of  the  interpretation  clause,  confined  to  designs  which 
[*  475]  are  applicable  *  to  any  article  of  manufacture  —  to  take 
only  that  portion  of  the  definition  which  applies  in  the 
present  case  and  which  is  necessary  for  our  present  purpose.  You 
cannot,  therefore,  wander  away  from  the  sections  and  the  subject- 
matter  of  the  Act,  and  consider  whether  an  idea,  which  is  totally 
remote  from  the  subject-matter,  is  a  novel  idea  or  not.  You  must 
regard  and  test  its  novelty  throughout  as  that  novelty  which  is 
expected  and  demanded  from  a  design  intended  to  be  applicable  to 
an  article  of  manufacture.  When  you  get  thus  far,  it  is  obvious, 
in  the  first  place,  that  Westminster  Abbey  is  not  a  design.  The 
photograph  is  not  a  design.  The  photograph  is  that  from  which 
the  design  is  taken,  just  as,  if  the  step  of  the  process  of  photog- 
raphy had  been  omitted  and  the  artist  had  gone  straight  to  the 
Abbey,  he  would  have  made  his  design  from  the  Abbey,  but  he 
would  not  have  converted  the  Abbey  into  a  design.  It  seems  to 
me  that  the  novelty  and  originality  in  the  design,  within  this  sec- 
tion, is  not  destroyed  by  its  being  taken  from  a  source  common  to 
mankind.  The  novelty  may  consist  in  the  applicability  to  the 
article  of  manufacture  of  a  drawing  or  design  which  is  taken  from 
a  source  to  which  all  the  world  may  resort  Otherwise  it  would 
be  impossible  to  take  any  natural  or  artistic  object,  and  to  reduce 
it  into  a  design  applicable  to  an  article  of  manufacture,  without 
altering  the  design  so  as  not  to  represent  exactly  the  original. 
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You  could  not  take  a  tree  and  put  it  on  a  spoon,  unless  you  drew 
the  tree  in  some  shape  in  which  a  tree  never  grew ;  nor  an  ele- 
phant, unless  you  caVved  a  kind  of  elephant  which  had  never  been 
seen.  An  illustration,  it  seems  to  me,  may  be  borrowed  from 
what  we  all  know  as  Apostles'  spoons.  The  figures  of  the  Apostles 
are  figures  which  have  been  embodied  in  sacred  art  for  centuries, 
and  there  is  nothing  new  in  taking  them  as  the  idea;  but  the 
novelty  of  applying  the  figures  of  the  Apostles  to  spoons  was  in 
contriving  to  design  the  Apostles'  figures  so  that  they  should  be 
applicable  to  that  particular  subject-matter.  How  does  the  case 
of  a  public  building  diflfer  from  the  case  of  the  figures  of  the 
Apostles  ?  In  no  sense,  it  seems  to  me ;  and  the  photograph  of  a 
public  building  stands  on  the  same  footing.  The  answer  to  the 
whole  argument  of  the  appellant  is  that  it  is  not  the  natural  object 
which  is  the  design ;  that  it  is  not  the  photograph  which 
*  is  the  design.  The  novelty  of  the  design  consists  in  so  [*  476] 
contriving  the  copy  or  imitation  of  the  figure,  which  itself 
may  be  common  to  the  world,  in  such  a  manner  as  to  render  it 
applicable  to  an  article  of  manufacture. 

With  regard  to  Adams  v.  Clementson,  12  Ch.  D.  714,  I  can 
only  say  that,  unless  some  distinction  can  be  drawn  with  respect 
to  the  Act  under  which  the  Vice-Chancellor  was  deciding,  which 
renders  it  unlike  this  particular  Act,  in  the  absence  of  any  clause 
like  sect.  60,  I  doubt  whether  the  decision  was  right.  I  also 
think  that,  although  sect  60  says  what  is  the  meaning  of  **  de- 
sign "  in  sect  47,  it  would  be  possible  to  extract  such  a  meaning 
from  sect  47  alone,  when  interpreted  by  common  sense,  and  by 
the  scope  and  context  of  the  Act  of  Parliament 

A.  L.  Smith,  L.  J. ,  concurred.  Appeal  dismissed, 

ENGLISH  NOTES. 

The  provisions  respecting  designs  are  contained  in  Part  III.  of  the 
statute  refered  to  in  the  rule.  By  sect.  60  a  <<  design"  is  defined  as 
"  any  design  applicable  to  any  article  of  manufacture  or  to  any  sub- 
stance artificial  or  natural,  or  partly  artificial  and  partly  natural, 
whether  the  design  is  applicable  for  the  pattern,  or  for  the  shape  or 
configuration,  or  for  the  ornamentation  thereof,  or  for  any  two  or  more 
of  such  purposes,  and  by  whatever  means  it  is  applicable,  whether  by 
printing,  painting,  embroidering,  weaving,  sewing,  modelling,  casting, 
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embossing,  staining,  or  any  other  means  whatever,  tn^TiBal,  mechanical 
or  chemical,  separate  or  combined,  not  being  a  design  for  a  sculpture, 
or  other  thing  within  the  protection  of  ''  the  Sculpture  Copyright  Act, 
1814,  (54  Geo.  III.  c  56).  And  by  the  same  section  "  copyright " 
is  defined  as  **  the  exclusive  right  to  apply  a  design  to  any  article  of 
manu^ture,  or  to  any  such  substance  as  aforesaid,  in  the  class  or 
classes  in  which  the  design  is  registered." 

To  be  entitled  to  the  protection  of  the  Act  the  person  seeking  to 
register  must  be  the  proprietor  :  sect  47 ;  that  is,  either  the  author  of 
the  new  design,  or  a  person  claiming  for  value  as  assignee  from  the 
author :  sect  61.  A  mere  agent  and  consignee  for  sale  is  not  within 
the  definition.  £e  GuUerman^s  Registered  Designs  (1885),  55  L.  J. 
Ch.  309. 

The  design,  and  not  the  means  by  which  a  particular  effect  is  pro- 
duced, is  the  subject-matter  of  registration:  Moody  v.  Tree  (1892),  40 
W.  R.  568.  And  the  application  of  an  old  design  to  a  new  particular  of  a 
class  will  not  qualify  for  registration,  as  the  adaption  of  an  old  reflect- 
ing screen  to  an  electric  lamp,  merely  eliminating  an  aperture  for  a 
chimney  which  was  no  longer  necessary.  Re  Clarke's  Design  (C.  A.), 
1896,  2  Ch.  38,  65  L.  J.  Ch.  629,  74  L.  T.  631.  The  material  employed 
is  immaterial.  Thus  a  lamp  shade  in  the  shape  of  a  rose  made  of 
linen,  having  been  registered,  the  subsequent  registration  of  a  similar 
lamp  shade  made  of  china  was  ordered  to  be  expunged.  Re  Bach's 
Design  (1889),  42  Ch.  D.  661.  A  similar  decision  had  been  arrived 
at  in  respect  of  two  candle  shades,  one  made  of  paper,  and  the  other 
made  (>artly  of  paper  and  partly  of  rag.  Re  Read  &  GresweWs  2>e- 
sign  (1889),  42  Ch.  D.  260,  58  L.  J.  Ch.  624. 

The  teat  to  be  employed  in  determining  the  question  of  infringe- 
nwwi  in  the  general  effect  as  judged  by  the  eye.  Harper  v.  Wright 
4?-  IMIer  Lamp  Co,  (C.  A.)  1896,  1  Ch.  142,  65  L.  J.  Ch.  161,  44  W.  R. 
l?74.  l>t>taila  may  be  ignored  if  the  general  effect  is  the  same,  and 
whtire  the  dofondanta  admitted  that  they  had  submitted  the  plaintiffs' 
iWti[\t\\  t(«  their  artist  so  that  he  might  produce  the  same  effect,  whilst 
Kvtiiili^iK  Ituitftting  the  details  of  the  plaintiffs' designs,  was  regarded 
M  iH»KHiH  in'idenco,  and  the  Court  granted  an  interlocutory  injunction 
tn  nrr*f<MiMioe  to  an  account.  Grafton  v.  Watson  (C.  A.  1884),  51 
|i,  1*,  Hi-  The  determination  of  the  right  to  registration  and  of  the 
ijiMirtl  hill  (if  infriufjfement  is  obviously  a  question  of  fact,  and  a  lengthy 
iiiHiMlMMlitit)  of  the  cases  could  hardly  lead  to  a  useful  result,  but  the 
fiiljMWiiijf  i%«o«  may  be  referred  to  in  addition  to  those  already  cited. 
thrh  iUt*^ihy  Ciu  V.  Walker  (  H.  L.  1889),  14  App.  Cas.  550; 
//^.i*A  V.  /^./^Mow.  1898,  A.  C.  499,  67  L.  J.  Ch.  565. 

j|w  i^Mti  M,  urtiolos  must  be  marked  in  such  a  way  as  to  denote 
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that  the  article  is  registered;  if  the  proprietor  fails  to  do  so,  his  copy- 
right in  the  design  ceases,  unless  he  can  show  that  he  took  all  proper 
steps  to  ensure  the  marking  of  the  article.  In  the  case  of  a  narrow 
trimming,  making  up  the  article  in  lengths  wrapped  round  with  a 
paper  band  on  which  was  stamped  the  abbreviation  ''Kd./'  and  the 
registration  number  was  held  a  compliance.  Blank  v.  Footman  (1888), 
39  Ch.  D.  678,  57  L.  J.  Ch.  909.  Where  the  manufacturer  used  an 
old  die  instead  of  the  new  one  supplied  to  him  by  the  proprietor,  the 
case  was  held  to  fall  within  the  protection  of  the  exception.  Witt- 
9nann  v.  Oppenheim  (1884),  27  Ch.  D.  260,  54  L.  J,  Ch.  56,  50  L.  T. 
713,  32  W.  R.  767. 

The  question  of  publication  seems  to  depend  upon  a  determination 
of  fact  rather  than  of  law.  Showing  a  design  to  intending  purchasers 
has  been  held  to  be  a  publication.  Blank  t.  Footman  (1888),  39  Ch. 
D.  678,  57  L.  J.  Ch.  909,  69  L.  T.  507,  36  W.  R.  921;  and  see  the 
cases  on  publication,  in  cases  of  literary  copyright,  7  R.  C.  72,  73. 

The  infringer,  even  if  he  act  innocently,  must,  in  general,  pay  the 
costs:  Wittm^nn  y.  Oppenheim  (1884),  27  Ch.  D.  260,  54  L.  J.  Ch. 
66,  50  L.  T.  713,  32  W.  R  767;  unless  the  case  be  one  in  which  the 
maxim  de  minimiB  non  curat  lex  can  be  applied :  see  American  Tobacco 
Co.  V.  Guest,  1892,  1  Ch.  630,  61  L.  J.  Ch.  242,  66  L.  T.  257,  40 
W.  R.  364. 

AMERICAN  NOTES. 

In  the  United  States  the  exclosive  right  to  designs  is  usually  acquired 
under  the  Patent  Law,  and  is  subject  to  the  regulations  and  provisions  which 
apply  to  obtaining  or  protecting  patents  for  inventions  or  discoveries.  U.  S. 
Revised  Statutes,  ss.  4929,  4933;  Act  of  Congress  of  Feb.  4,  1887,  c.  105 
(24  U.  S.  Statutes,  p.  387).  See  Gould  &  Tucker's  notes  on  these  provi- 
sions, which  were  held  to  be  constitutional  in  Untermeyer  v.  Freund,  58  Fed- 
eral Rep.  205.  See  also  Smith  v.  Meriden  Britannia  Co,,  92  id.  1008 ;  Mesinger 
Bicycle  Saddle  Co.  v.  Humber,  94  id.  672,  674 ;  1  Robmson  on  Patents,  s.  200 
et  seq.  By  sects.  4952,  4965,  of  the  U.  S.  Revised  Statutes,  amended  by  the 
Act  of  Congress  of  March  3,  1891,  c.  565  (26  U.  S.  Statutes  at  Large, 
p.  1106),  paintings  and  drawings,  and  <*  models  and  designs  intended  to  be 
perfected  as  works  of  the  fine  arts,"  may  also  be  protected  under  the  Copyright 
Law.  See  also  the  Act  of  Congress  of  March  2, 1895,  c.  194  (28  U.  S. 
Statutes  at  Large,  p.  965);  2  Gould  &  Tucker's  Notes  on  the  United  States 
Statutes,  pp.  592-594. 

One  patent  may  be  taken  out  for  mechanical  construction  and  another 
patent  for  the  design  of  the  same  article.  Flomerfelt  v.  Newwitter,  88  Fed- 
eral Rep.  696.  But  this  cannot  be  done  if  the  first  of  these  patents  shows 
the  design,  and  the  second  patent  is  not  applied  for  until  two  years  later. 
Gary  Manuf.  Co.  v.  Neal,  90  Federal  Rep.  725.  The  monopoly  is  confined  to 
the  particular  design  described  and  shown  in  the  accompanying  drawings,  and 
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cannot  be  enlarged  by  the  wording  of  the  specification.  Frank  v.  Hess^  84 
Federal  Rep.  170. 

The  test  of  identity  of  design  is  sameness  of  appearance,  viz.  :  sameness  of 
effect  upon  the  eye.  Smiih  v.  Whitman  Saddle  Co.,  148  United  States,  674 ;  Sag- 
endorph  v.  UugheSy  95  Federal  Rep.  478.  In  a  recent  case,  Grobscup,  Circuit 
Judge,  said  :  **  Design,  in  the  view  of  the  patent  law,  is  that  characteristic  of 
a  physical  substance  which,  by  means  of  lines,  images,  configuration,  and  the 
like,  taken  as  a  whole,  makes  an  impression,  through  the  eye,  upon  the  mind 
of  the  observer.  The  essence  of  a  design  resides,  not  in  the  elements  indi- 
vidually, nor  in  their  method  of  arrangement,  but  in  the  totU  ensemble,  —  in 
that  indefinable  whole  that  awakens  some  sensation  in  the  observer's  eye. 
Impressions  thus  imparted  may  be  complex  or  simple ;  in  one,  a  mingled 
impression  of  gracefulness  and  strength,  in  another,  impression  of  strength 
alone.  But  whatever  the  impression,  there  is  attached  in  the  mind  of  the 
observer,  to  the  object  observed,  a  sense  of  imiqueness  and  character." 
Pelouze  Scale  {f  Manuf,  Co,  v.  American  Cutlery  Co.,  102  Federal  Rep.  916. 

The  essentials  of  a  design  are  what  cannot  be  changed  witliout  destroying 
the  characteristic  appearance  of  the  design,  and  as  mere  marginal  scroll-work, 
or  even  shading,  may  often  be  changed  without  such  an  effect,  the  scroll-work 
or  shading  is  but  one  of  many  permissible  ways  of  treating  the  design ;  and, 
being  more  an  accidental  treatment  of  the  draftsman  than  an  essential  feature, 
it  is  mere  surplusage  which  neither  restricts  nor  enlarges  the  scope  of  the 
design.  Whiitall  v.  Lowell  Manuf.  Co.,  79  Federal  Rep.  787,  790;  Soehner  v. 
Favorite  Stove  fr  Range  Co.,  84  id.  182. 

In  Dohson  v.  Hartford  Carpet  Co.,  114  United  States,  439, 445,  the  Supreme 
Court  of  the  United  States,  in  refusing,  in  the  case  of  a  patent  for  a  design 
for  ornamental  figures  created  in  weaving  a  carpet,  or  imprinted  on  it,  to  allow 
the  entire  profit  from  the  manufacture  and  sale  of  the  carpet,  as  profits  or 
damages,  unless  the  plaintiff  shows  clearly  that  the  entire  profit  is  due  to  the 
figure  or  pattern,  said  :  '*  Approval  of  the  particular  design  or  pattern  may 
very  well  be  one  motive  for  purchasing  the  article  containing  it,  but  the  article 
must  have  intrinsic  merits  of  quality  and  structure,  to  obtain  a  purchaser, 
aside  from  the  pattern  or  design ;  and  to  attribute,  in  law,  the  entire  profit  to 
the  pattern,  to  the  exclusion  of  the  other  merits,  unless  it  is  shown,  by  evi- 
dence, as  a  fact,  that  the  profit  ought  to  be  so  attributed,  not  only  violates 
the  statutoiy  rules  of  <  actual  damages '  and  of  '  profits  to  be  accounted  for,'  but 
confounds  all  distinctions  between  cause  and  effect."  This  view  was  con- 
firmed in  Dobson  v.  Doman,  118  United  States,  10. 
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TRAMWAYS. 


EDINBURGH  STREET  TRAMWAYS  CO.  v.  LORD  PROVOST 
AND  MAGISTRATES  OF  EDINBURGH. 

LONDON  STREET  TRAMWAYS  CO.  v.  LONDON  COUNTY 

COUNCIL. 

(H.  L.  1894.) 

RULE. 

The  "  value  "  of  a  tramway  undertaking  to  be  purchased 
by  the  local  authority  under  the  Tramways  Act,  1870,  is 
the  cost  of  construction  of  the  tramway  and  other  works, 
subject  to  deduction  for  depreciation,  but  without  taking 
account  of  profits,  past,  present,  or  future,  or  of  the  rent- 
earning  capacity  of  the  undertaking. 

Edinburgh  Street  Tramways  Co.  v.  Lord  Provost  ft  Hagistrates  of 

Edinburgh. 

London  Street  Tramways  Co.  v.  London  County  CounoU. 

1894,  A.  C.  456-489 ;  63  L.  J.  Q.  B.  769  (s.  c.  71  L.  T.  301). 

Tramway.  —  ArbUration,  —  Compulsory  Purchase,  —  Valuation.  —  Oo-    [769] 
ing  Concern.  —  Profits.  —  Rented  Value.  — Tramtoays  Act,  1870,  secL 
43.  —  London  Street  Tramways  Act,  1870,  sect.  44. 

The  tenns  upon  which  the  respective  local  authorities,  on  the  expiration  of 
a  period  fixed  by  statute,  were  to  acquire  the  uudertakiugs  of  the  respective 
appellants  were  thus  expressed :  ^'  Upon  terms  of  paying  the  then  value  (ex- 
clusive of  any  allowance  for  past  or  future  profits  of  the  undertaking,  or  any 
compensation  for  compulsory  sale  or  other  consideration  whatsoever)  of  the 
tramway  and  all  lands,  buildings,  works,  materials,  and  plant  of  the  promo- 
ters suitable  to  and  used  by  them  for  the  purpose  of  their  undertaking." 

Held,  by  the  House  (Lord  Herschell,  L.C,  Lord  Watson,  and  Lord 
Shand;  Lord  Ashbourne  dissenting),  affirming  the  decisions  of  the  First 
Division  of  the  Court  of  Session  in  Scotland  (31  So.  Law  Reporter,  598),  and 
of  the  Court  of  Appeal  in  England  (1894,  2  Q.  B.  189, 68  L.  J.  Q.B.  433),  that 
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DO  aeeonnt  was  to  be  taken  of  piewDt  ptofiU  or  of  Ae  realal  Taliie  of  the  nn- 
dertakiogB,  but  tbaift  the  amount  of  eompcnntioa  was  to  be  audi  aom  as  it 
would  ooat to coDftmei  and  ftahBrii  the  tnynwmja,  mder dednefcioii of  aproper 
fom  io  reqteet  of  d^trriation 

These  two  appeals,  which  inTolved  precisely  the  same  question 
arising  from  identical  words  in  two  difEerent  statutes,  were  heard 
together.  The  facts  of  the  English  case  are  fully  stated  in  the 
report  below;  and  those  of  the  Scotch  appeal  sufficiently  appear 
in  the  judgmentsL  The  arguments  were  conducted  hy  one  Scotch 
and  one  English  counsel  on  either  side. 

Asher»  Q.  C  (A.  Graham  Murray,  Q.  C,  and  Vary  Campbell, 
with  him),  all  of  the  Scotch  bar,  for  the  appellants,  the  Edin- 
burgh Street  Tramways  Company. 

Sir  R  K  Webster,  Q.  C.  (C.  A.  Cripps,  Q.  C,  and  H.  Sutton, 
with  him),  for  the  appellants,  the  London  Street  Tramways  Com- 
pany. —  The  award  has  been  made  on  a  wholly  wrong  basis.  The 
company  are  not  merely  in  the  position  of  holders  of  a  terminable 
concession,  and  ought  to  be  at  least  in  as  good  a  position  as  a  tele- 
graph company  whose  undertaking  is  taken  over  by  the  Govern- 
ment It  has  been  wrongly  assumed  that  the  company  paid 
nothing  for  the  right  to  lay  down  the  lines,  whereas  in  fact  they 
paid  large  sums  for  widening  the  streets.  For  this  outlay  com- 
pensation should  be  made.  The  well-established  practice  must  be 
adhered  to,  except  in  so  far  as  it  has  been  altered  by  the  Acts  of 
Parliament  The  true  basis  of  assessment  is  the  rent  which  would 
be  paid  for  a  tramway  fully  equipped  and  in  a  position  to  make 
profits.  It  is  true  that  past  and  future  profits  are  excluded  from 
the  computation,  but  it  does  not  follow  that  rent  is  also  excluded, 
and  the  analogy  of  rating  ought  to  be  followed.  The  local  author- 
ity are  not  owners  of  the  streets,  which  are  the  property  of  the 
several  vestries.  They  cannot  themselves  occupy  and  work  the 
tramway  —  for  all  that  they  are  empowered  to  do  is  to  lease  it  at 
a  rent;  and  the  rent  which  would  be  so  obtained  is  the  right 
measure  of  value.  In  the  case  of  a  gas  and  water  undertaking,  a 
value  is  often  put  on  the  property  and  a  separate  item  made  of  the 
expectation  of  profits.  The  same  principle  should  be  applied  in 
this  case,  with  the  exception  of  the  assessment  of  future  profits. 
The  standard  which  has  been  adopted  is  absurd ;  for  the  arbitrator 
has  simply  taken  what  would  be  the  present  cost  of  the  physical 
-structure,  and  made  a  deduction  for  depreciation.     This  would 
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be  unfair  to  the  company  or  to  the  local  authority  according  as  the 
cost  of  labour  and  price  of  material  had  fallen  or  risen  since  the 
line  was  made,  and  wholly  irrelevant  considerations  would  be 
introduced.  It  is  for  the  respondents  to  establish  that  the  Legis- 
lature has  really  introduced  a  principle  so  absolutely  repugnant  to 
all  precedent  and  practice. 

*  [They  cited  The  Pimlico  Tramway  Company  v.  The  [•  770] 
Greenunch  Union,  43  L.  J.  M.  G.  29;  The  Queen  v.  The 
London  and  North-Weetefn  Railway  Company  (aliter  The  Queen  v. 
The  Bedford  Union  and  Goldington  Overseers),  43  L.  J.  M.  C.  81 ; 
Dobbs  V.  The  Grand  Junction  Waterworks  Company,  53  L  J.  Q. 
B.  50,  9  App.  Cas.  49 ;  In  re  Mstone  and  Rose,  9  B.  &  S.  509, 
38  L.  J.  Q.  B.  6 ;  I%«  Kin^  v.  Bridgwater,  9  B.  &  C.  68,  7  L  J. 
(O.  S.)  M.  C.  81 ;  7%€  King  v.  TonUinson,  9  B.  &  C.  163,  7  L.  J. 
(0.  S.)  M.  C.  64;  and  The  King  v.  Lower  Mitton,  9  B.  &  C.  810.] 

The  Lord  Advocate  (Balfour,  Q.  0.)  (Moulton,  Q.  C,  of  the 
English  bar,  with  him),  for  the  respondents,  the  Lord  Provost, 
&a  of  Edinburgh. 

Finlay,  Q.  C.  (6.  M.  Freeman,  with  him),  for  the  respondents, 
the  London  County  Council.  —  The  case  is  wholly  different  from 
those  in  which  property  is  bought  out-and-out  in  exercise  of  com- 
pulsory powers.  The  tramway  companies  simply  acquired  cer- 
tain strictly  defined  statutory  rights;  among  these  the  right  to 
lay  down  rails  on  property  which  was  not  theirs.  At  common 
law  the  result  would  be  that  at  the  termination  of  the  concession 
the  rails  would  have  become  the  property  of  the  road-owners. 
But  the  rights  acquired  are  exactly  defined  by  the  statutes,  and 
the  case  is  analogous  to  others  with  which,  as  under  the  Electric 
Lighting  Acts,  we  have  of  late  years  become  familiar.  The  com- 
panies have  terminable  concessions,  at  the  end  of  which  they 
retire  from  their  undertakings  on  the  terms  specified  by  Parlia- 
ment They  cannot  be  compensated  for  privileges  which  they 
obtained  from  Parliament  without  payment  It  often  happens, 
especially  in  foreign  countries,  that  the  concession  is  in  one  per- 
son and  the  property  in  another.  In  these  cases  the  concession 
was  given  for  nothing,  subject  to  resumption  at  an  appointed 
time,  on  behalf  of  the  public,  and  no  compensation  can  be  given 
for  it.  The  awards  have  been  made  on  the  right  basis,  and  should 
not  be  disturbed. 

Asher,  Q.  C,  and  Sir  R  K  Webster,  Q.  C,  replied,  citing 
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Gardner  v.  The  London,  Chatham,  and  Dover  Railway  Company, 
36  L.  J.  Ch.  323. 
The  House  took  time  for  consideration. 

[1894,  A.  C.  461]      Lord  Herschell,  L.  C.  :  — 

My  Lords,  in  the  first  of  these  cases  the 
appellant  company  was  formed  under  the  provisions  of  a  private 
Act  of  Parliament  in  the  year  1871.  This  Act  incorporated  Part 
IL  and  Part  IIL  of  the  Tramways  Act,  1870.  Sect  43  of  that 
Act  entitled  the  respondents,  within  six  months  after  the  ex- 
piration of  a  period  of  twenty-one  years  from  the  time 
[*  462]  when  the  appellants  were  *  empowered  to  construct  the 
tramway,  by  notice  in  writing,  to  require  the  appel- 
lants to  sell  their  imdertaking.  They  accordingly,  on  the  12th 
of  August,  1892,  gave  notice  to  the  appellants  that,  in  exercise 
of  their  rights  under  that  section,  they  would  purchase  the 
appellants*  undertaking  within  the  City  of  Edinburgh.  The 
appellants  and  respondents  having  differed  as  to  the  price  to  be 
paid,  the  Board  of  Trade  appointed  Mr.  Henry  Tennant,  of  York, 
as  referee,  'to  fix  what  the  price  should  be.  In  the  narrative  of 
the  award  or  decree  arbitral,  which  he  made,  Mr.  Tennant  stated 
that,  in  his  opinion,  after  careful  consideration  of  the  terms  of 
sect  43  of  the  Tramways  Act,  1870,  in  valuing  the  tramways,  he 
was  not  entitled  to  take  into  accoimt  the  present  profits  or  rental 
value  of  the  undertaking,  but  that  the  proper  value  of  the  tram- 
ways to  be  determined  by  him  according  to  his  construction  of  the 
statute  was  such  sum  as  it  would  cost  to  construct  and  establish 
the  same  under  deduction  of  a  proper  sum  in  respect  of  depreciation 
for  their  present  condition,  and  that  in  estimating  such  cost  he 
was  entitled  to  take  into  account  the  fact  that  the  tramways  were 
then  successfully  constructed  and  in  complete  working  condition. 
The  present  conjoined  actions  were  thereupon  raised  by  the 
appellants  against  the  respondents  for  the  purpose  of  reducing  Mr. 
Tennant's  award  or  decree  arbitral  upon  the  ground  that  his  view 
of  sect  43  of  the  Tramways  Act,  1870,  was  erroneous,  and  for 
declaration  that  he  ought,  under  that  section,  to  have  fixed  the 
value  to  be  paid  by  the  respondents  for  the  tramways  upon  the 
rental  basis,  and  for  an  order  on  him  to  proceed  with  the  refer- 
ence, and  to  find  and  declaie  the  value  of  the  tramway  lines 
according  to  tHeir  rental  value. 
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Both  the  LoBD  Ordinary  and  the  First  Division  of  the  Inner 
House  have  held  Mr.  Tennant's  award  to  be  good,  and  have 
assoilzied  the  respondents. 

The  question  on  this  appeal  is  whether  these  decisions  were 
correct  The  question  turns  on  the  construction  to  be  put  upon 
the  language  employed  in  sect.  43  of  the  Tramways  Act,  1870, 
which  prescribes  the  terms  upon  which  the  promoters  of  a  tram- 
way (in  this  case  the  appellants)  are  to  sell  their  undertaking  to 
the  local  authority.  The  words  are  as  follows :  **  Upon 
terms  of  *  paying  the  then  value  (exclusive  of  any  allow-  [*  463] 
ance  for  past  or  future  profits  of  the  undertaking,  or  any 
compensation  for  compulsory  sale,  or  other  consideration  whatso- 
ever) of  the  tramway,  and  all  lands,  buildings,  works,  materials, 
and  plant  of  the  promoters  suitable  to  and  used  by  them  for  the 
purposes  of  their  undertaking. " 

It  is  contended  on  behalf  of  the  appellants  that  the  value  of  the 
tramway  must  be  ascertained  by  taking  into  consideration  what 
rental  could  be  obtained  for  it  if  let  with  all  the  statutory  rights 
of  using  it  possessed  by  the  promoters,  and  then  allowing  what- 
ever may  be  thought  the  proper  number  of  years'  purchase  of  the 
rental  which  could  thus  be  obtained.  The  sum  so  arrived  at,  it 
was  argued,  would  represent  the  then  value  of  the  tramway  within 
the  meaning  of  the  section. 

My  Lords,  before  discussing  the  language  used  by  the  Legisla- 
ture it  is,  I  think,  necessary  to  consider  the  nature  of  the  rights 
and  powers  of  the  promoters  which  it  is  said  are  to  be  thus  taken 
into  account,  and  the  manner  in  which  they  are  conferred  upon 
them. 

The  promoters  obtained  authority,  in  the  first  place,  to  interfere 
with  public  highways  by  laying  down  tramways  upon  them,  and 
maintaining  the  tramways  so  laid  down.  But  the  most  impor- 
tant power  which  they  obtained  was  that  contained  in  sect  34  of 
the  Tramways  Act,  1870,  which  authorised  them  to  use  upon  the 
tramways  so  laid  down  carriages  with  flange  wheels,  or  wheels 
suitable  only  to  run  on  the  rail  prescribed  by  their  Act,  and  pro- 
vided that,  subject  to  the  provisions  of  their  special  Act  and  of 
that  Act,  the  promoters  and  their  lessees  should  have  the  exclu- 
sive use  of  their  tramways  for  carriages  with  flange  wheels  or 
other  wheels  suitable  only  to  run  on  the  prescribed  rail. 

It  will  be  seen  that  the  power  thus  conferred  is  limited  to  the 
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promoters  and  their  lessees,  the  promoters  being  the  person  or 
company  authorised  to  construct  the  tramways.  The  right  con- 
ferred is  a  personal  one,  and  cannot  be  claimed  by  any  persons 
who  do  not  come  within  the  designation  of  promoters  or  lessees 
of  promoters.  It  is  not  conferred  upon  the  promoters'  assignees. 
A  conveyance,  therefore,  by  the  promoters  of  their  tramways,  or 
even  of  their  imdertaking,  would  not  carry  with  it  the 
[*  464]  right  to  *  the  statutory  monopoly  conferred  upon  the  pro- 
moters by  the  section  to  which  I  have  referred. 

My  Lords,  I  proceed  now  to  consider  the  words  of  the  provision 
upon  which  the  question  at  issue  turns.  It  is  to  be  observed  that, 
although  the  imdertaking  is  described  as  the  subject  of  the  sale,  it 
is  to  be  sold,  not  upon  terms  of  paying  its  then  value,  but  upon 
terms  of  paying  "  the  then  value  of  the  tramway,  and  all  lands, 
buildings,  works,  materials,  and  plant  of  the  promoters  suitable 
to  and  used  by  them  for  the  purposes  of  their  imdertaking.  *  It 
appears  clear  that  the  word  **  tramway  *  cannot  be  read  as  synony- 
mous with  **  undertaking. "  The  words  which  follow  **  tramway  " 
are,  to  my  mind,  conclusive  upon  this  point  What,  then,  does 
"  tramway  *  mean  as  used  in  the  section  ?  I  have  examined  every 
instance  of  its  use  in  the  statute,  and  it  appears  to  me  in  every 
other  case,  at  all  events,  to  be  used  to  describe  the  structure  laid 
down  on  the  highway,  and  nothing  more,  and  I  cannot  see  my 
way  to  give  any  other  meaning  to  it  in  the  section  under  consid- 
eration. The  word  "  tramway  "  may,  no  doubt,  without  impro- 
priety be  held  to  include  all  proprietary  rights  attached  to  it ;  but 
I  do  not  think  that  it  can  with  propriety  be  held  to  comprise  all 
the  powers  in  relation  to  the  tramway  which  are  conferred  by  the 
statute  upon  the  promoters. 

I  have  already  pointed  out  that  the  power  exclusively  to  use  the 
tramway  was  granted  to  the  promoters  as  such,  and  is  not  capable 
of  transfer  by  them.  This  is  distinctly  recognised  by  the  enact- 
ment which  immediately  follows  that  under  consideration.  It  is 
provided  that  when  a  sale  has  been  made  all  the  rights,  powers, 
and  authorities  of  the  promoters  in  respect  to  the  undertaking 
sold  shall  be  transferred  to,  vested  in,  and  may  be  exercised  by 
the  authority  to  whom  the  same  has  been  sold  in  like  manner  as 
if  the  tramway  was  constructed  by  such  authority  under  the  powers 
conferred  upon  them  by  a  provisional  order  under  the  Act,  and  in 
reference  to  the  same  they  shall  be  deemed  to  be  the  promoters. 
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It  is  by  virtue  of  this  enactment,  and  of  this  alone,  that  the  local 
authority  become  entitled  to  the  exclusive  use  of  the  tramway, 
which  was  previously  vested  in  the  promoters.     It  is  the 
statute,    and  not  the  company  which   *  originally  con-  [*  465] 
structed    the  tramways,    which   confers    upon  the  local 
authority  this  right 

It  is  also  worthy  of  note  that  some,  if  not  all,  of  the  rights, 
powers,  and  authorities  of  the  promoters  are  treated  as  not  in- 
cluded even  in  the  term  "  undertaking,  *  inasmuch  as  they  are 
spoken  of  as  the  rights,  powers,  and  authorities  of  the  promoters 
"  in  respect  of  the  undertaking  sold.  * 

My  Lords,  I  have  so  far  dealt  with  the  language  of  the  section, 
without  taking  into  consideration  the  words  within  the  paren- 
thesis, upon  which  so  much  of  the  argument  turned;  what  was 
to  be  paid  by  the  purchasers  was  the  then  value  of  the  tramway, 
"  exclusive  of  any  allowance  for  past  or  future  profits  of  the  under- 
taking, or  any  compensation  for  compulsory  sale,  or  other  consid- 
eration whatsoever. " 

It  was  contended  for  the  appellants  that  the  presence  of  the 
parenthesis  indicated  that  in  the  opinion  of  the  Legislature  the 
term  *  value  of  the  tramway  *  would,  but  for  the  words  in  the  pa- 
renthesis, have  justified  an  allowance  for  past  or  future  profits  of 
the  undertaking,  and  must  therefore  include  something  more  than 
the  value  of  the  structure.  I  cannot  assent  to  this  argument 
The  words  of  the  parenthesis  may  well  have  been  enacted  by  way 
of  precaution,  to  make  sure  that  countenance  was  not  given  to  any 
contention  which  would  have  involved  fixing  a  sum  in  excess  of 
the  value  of  the  structure.  There  is,  I  think,  a  fallacy  involved 
in  considering  the  meaning  of  the  words  which  follow  the  paren- 
thesis by  themselves,  and  then  inquiring  how  far  the  meaning 
thus  attributed  to  them  is  to  be  modified  by  reason  of  the  words 
which  precede.  Each  part  of  the  provisions  throws  light  on 
the  other.  It  is  by  reading  it  as  a  whole  that  the  intention  of 
the  Legislature  is  to  be  ascertained.  The  words  found  within  the 
parenthesis,  to  my  mind,  support  the  view  that  "  tramway  "  is  to 
be  construed  in  the  manner  which  I  have  indicated,  and  not  in 
that  contended  for  by  the  appellants.  It  is  said  that  the  words 
"  exclusive  of  any  allowance  for  past  or  future  profits  of  the  under- 
taking *  were  introduced  for  the  purpose  of  preventing  the  arbi- 
trator making  any  addition  to  the  value  otherwise  arrived  at  in 
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respect  of  such  profit  I  find  it  difficult  to  understand 
[*  466]  how  it  could  ever  be  *  supposed  that  an  arbitrator  would 
make  any  addition  to  the  value  of  the  tramway  in  respect 
of  the  past  profits  of  the  undertaking,  or  how  it  could  ever  have 
been  thought  necessary  to  prohibit  his  doing  so.  It  is^  however, 
quite  intelligible  that  it  might  be  thought  necessary  to  guard 
against  his  allowing  for,  or,  in  other  words,  taking  into  account 
past  profits  in  arriving  at  the  value  of  the  tramway.  But  if  the 
word  "  allowance  "  is  used  in  this  sense  in  relation  to  past  profits, 
its  meaning  must  be  the  same  in  relation  to  future  profits.  I 
therefore  construe  the  words  as  enacting  that  neither  the  profits 
made  in  the  past  nor  to  be  anticipated  in  the  future  were  to  be 
taken  into  account  in  assessing  the  valua 

It  was  argued  that  if  the  value  of  the  tramway  were  arrived  at 
by  taking  so  many  years'  purchase  of  the  rental  which  could  have 
been  obtained  for  it,  if  let,  no  profits  would  be  allowed  for  in  the 
value  so  ascertained.  I  am  unable  to  adopt  this  view.  How 
would  it  be  possible  to  determine  the  rental  which  could  be  ob- 
tained except  by  reference  to  the  profits  which  had  been  or  which 
might  be  made  ?  The  rent  which  a  tenant  would  be  prepared  to 
give  would  obviously  depend  upon  the  profits  to  be  anticipated. 

It  was  further  argued  that  the  Legislature  had  only  excluded  an 
allowance  for  past  or  future  and  not  for  present  profits.  Why,  it 
was  asked,  if  all  profits  were  to  be  excluded  were  the  words  **  past 
or  future"  inserted?  To  my  mind  the  words  cover  all  profits 
whether  made  or  to  be  made,  and  the  reason  for  their  insertion 
appears  to  me  plain.  If  the  word  '  profits  "  alone  had  been  used, 
it  would  have  been  open  to  contention  that  only  profits  actually 
made  were  referred  to,  and  that  the  provision  did  not  exclude  an 
allowance  for  profits  to  be  anticipated  in  the  future. 

Beading  the  enactment  as  a  whole,  I  can  find  no  indication,  but 
quite  the  contrary,  that  the  arbitrator  in  determining  the  then 
value  of  the  tramway  was  to  take  into  account  those  rights  and 
powers  which  had  been  possessed  by  the  promoters  as  such  by 
virtue  of  the  statute,  and  which  would  be  thereafter  by  the  same 
statute  confened  upon  the  local  authority. 

Beliance  was  placed  by  the  appellants  upon  the  provi- 

[•  467]  sion  of  *  sects.  41  and  42  of  the  Tramways  Act,  1870, 

enabling  the  Board  of  Trade,  if  the  promoters  discontinued 

ihii  working  of  their  tramway  or  were  insolvent,  to  declare  that 
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their  powers  in  respect  of  the  tramway  should  be  at  an  end.  In 
the  first  of  these  cases  the  Board  of  Trade  were  empowered  to 
declare  the  powers  of  the  promoters  at  an  end  from  the  date  of  the 
order,  in  the  latter,  at  the  expiration  of  six  months  from  the  mak- 
ing of  the  order,  but  in  both  cases  it  is  provided  that  the  powers 
of  the  promoters  shall  thereupon  cease  and  determine  '^  unless  the 
same  are  purchased  by  the  local  authority  in  manner  by  this  Act 
provided."  Inasmuch  as  sect  43  applies  to  a  purchase  by  the 
local  authority  within  three  months  after  any  order  made  by  the 
Board  of  Trade  under  either  of  the  two  preceding  sections,  it  was 
contended  that  this  showed  that  the  purchase  of  the  undertaking 
was  regarded  by  the  Legislature  as  a  purchase  of  the  powers  of  the 
promoters. 

My  Lords,  I  do  not  think  it  possible  to  give  the  effect  con- 
tended for  to  this  argument,  and  to  construe  the  word  *'  tramway  ' 
in  that  part  of  sect  43  which  regulates  the  terms  of  payment  in  a 
different  manner  to  that  which  a  consideration  of  the  section  itself 
suggests  on  account  of  the  language  employed  in  the  two  preced- 
ing sections.  That  language  is  certainly  not  very  felicitous. 
Whether  the  undertaking  is  purchased  or  not,  the  powers  of  the 
promoters  equally  cease  and  determine:  the  purchase  does  not 
keep  their  statutory  powers  alive.  The  powers  are  possessed 
thereafter  by  the  local  authority  by  virtue  of  the  statute  in  pre- 
cisely the  same  manner  as  they  were  acquired  by  the  promoters. 

For  these  reasons  I  think  the  interlocutors  appealed  from  should 
be  affirmed  and  the  appeal  dismissed  with  costs. 

Lord  Watson  :  — 

My  Lords,  these  appeals  —  the  one  Scotch  and  the  other  Eng- 
lish—  were  heard  together  at  your  Lordships'  bar.  They  appear 
to  me  to  raise  precisely  the  same  question,  under  circumstances 
which  differ  in  no  material  respect  The  majority  of  the  learned 
Judges  in  both  countries  have  come  to  the  same  conclusion.  In 
Scotland  the  majority  consisted  of  the  Lord  Ordinaky, 
with  three  *  Judges  of  the  First  Division,  the  Lord  Presi-  [*  468] 
DENT  dissenting.  In  England,  the  decision  of  a  Divi- 
sional Court  was  unanimously  reversed  by  three  Judges  sitting  in 
the  Court  of  Appeal. 

The  respondents  are  local  authorities,  who  have  exercised  their 
statutory  option  of  requiring  the  appellants,  who  are  street  tram- 
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is  to  receive.  Accordingly,  it  was  not  disputed  in  argument  that 
the  words  must  refer  to  the  structure  of  stone  and  iron,  or  other 
material,  which  is  affixed  to  the  solum  of  the  streets,  and  upon 
which  tramway  vehicles  run.  So  far,  the  parties  are  agreed  as  to 
the  identity  of  the  subject  to  be  valued ;  but  the  important  ques- 
tion remains,  upon  what  footing  it  ought  to  be  valued ;  and  upon 
that  point  the  present  controversy  turns.  I  do  not  regard  the 
question  thus  raised  as  one  which  merely  concerns  the  method  of 
valuation  which  ought  to  be  followed.  In  my  opinion,  its  solu- 
tion depends,  not  upon  so-called  principles  of  valuation,  meaning 
thereby  the  various  formulae,  some  of  them  alternative,  according 
to  which  value  may  be  calculated,  but  upon  the  nature  and  extent 
of  the  interest  which  the  Legislature  intended  should  attach  to 
and  accompany  the  structure  to  be  valued  and  paid  for,  under  the 
description  of  *  the  tramway. " 

So  far  as  I  can  judge,  the  right  of  property  in  a  tramway  line, 
as  such,  may  be  of  three  different  degrees.  It  may  be  no  higher 
than  bare  ownership  of  the  materials  of  which  the  line  is  com- 
posed, without  any  one  having  the  right  to  retain  or  use  them  in 
situ.  Again,  it  may  be  that  the  property  of  the  line  does  not 
carry  with  it  the  privilege  of  future  user,  but  that  others  than  the 
owner  selling  may  either  possess  or  be  in  a  position  to  acquire 
such  privilege.  Or,  it  may  be,  that  the  right  to  use  the  line  for 
tramway  purposes,  in  perpetuity  or  for  a  time  limited,  is  inherent 
in  the  right  of  property.  Although  physically  the  subject  is  the 
same,  the  interest  in  it,  which  must  be  regarded  as  the  true  sub- 
ject of  valuation,  is  very  different  in  these  three  cases. 

The  referees  have  dealt  with  "  the  tramway  "  as  a  subject  be- 
longing to  the  second  of  these  classes;  and  they  have  accord- 
ingly put  upon  it  what  may  conveniently  be  termed  a 
*  construction  value.  The  rule  which  he  followed  is  thus  [*  470] 
stated  by  Mr.  Tennant,  **  That  the  proper  value  of  the  said 
tramways  to  be  determined  by  me,  according  to  my  construction 
of  the  statute,  is  such  sum  as  it  would  cost  to  construct  and 
establish  the  same,  under  deduction  of  a  proper  sum  in  respect  of 
depreciation  to  their  present  condition,  and  that,  in  estimating 
such  cost,  I  am  entitled  to  take  into  account  the  fact  that  said 
tramways  are  now  successfully  constructed  and  in  complete  work- 
ing condition. "  Sir  Frederick  Bramwell  came  to  practically  the 
same  conclusion.     He  declined  to  give  any  effect  to  evidence  led 
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by  the  company  for  the  purpose  of  showing  "  the  rental  value  of 
the  purchased  tramways  considered  as  let  or  capable  of  being  let/ 
whilst  he  received,  and  took  into  account,  evidence  adduced  on 
behalf  of  the  County  Council  tending  to  show  "  the  proper  cost  of 
construction  of  the  purchased  tramways,  and  the  depreciation  of 
such  value,  by  comparing  the  condition  at  the  time  of  sale  and 
purchase  with  the  condition  when  newly  constructed."  He  re- 
fused to  admit  evidence  as  to  the  profit  arising  from  previous  use 
of  the  tramways ;  and  arrived  at  his  valuation  on  the  basis  of  cost 
less  depreciation,  such  valuation  to  be  increased  by  the  sum  of 
£9442,  in  the  event  of  its  being  judicially  determined  that  no 
deduction  from  the  original  cost  ought  to  be  made  in  respect  of 
depreciation. 

The  view  maintained  by  the  appellant  companies  in  opposition 
to  that  which  has  been  taken  by  the  referees  is  fully  disclosed  in 
their  pleadings.  In  the  first  appeal,  the  company  crave  declarator 
to  the  effect  that  the  referee  is  bound  to  value  the  lines  of  tram- 
way purchased  by  the  local  authority  according  to  their  rental 
value,  and  that  by  capitalising,  at  so  many  years'  purchase  as  he 
may  think  proper,  the  rent  at  which,  one  year  with  another,  such 
lines  might,  in  their  actual  state,  be  reasonably  expected  to  let, 
or  by  giving  effect  to  such  rental. value  in  such  other  manner  as 
he  may  find  and  determine  to  be  just.  In  the  second  appeal,  the 
notice  of  motion  given  by  the  company  to  set  aside  or  refer  back 
the  award  is  rested  upon  these  grounds:  (1)  That  the  referee 
ought  to  have  taken  into  consideration  the  evidence  which  they 

submitted  as  to  the  rental  value  of  the  tramways,  and 
[*471]   ought  not  to  have  excluded  the  evidence  which  *they 

tendered  as  to  the  profits  which  they  had  derived  from 
traffic  thereon ;  and  (2)  that  the  evidence  given  on  behalf  of  the 
local  authority  with  regard  to  the  cost  of  construction,  either 
with  or  without  depreciation,  ought  not  to  have  been  considered 
by  him. 

If,  according  to  its  just  construction,  the  expression  "  the  tram- 
way, '  as  it  is  used  in  sect.  43  of  the  general,  and  sect.  44  of  the 
London  Tramways  Act  of  1870,  was  meant  to  designate  the  lines 
of  tramway  considered  simply  as  structures  and  apart  from  any 
privilege  of  user,  it  would  not  seem  to  be  doubtful  that  the  awards 
complained  of  are  in  strict  conformity  with  the  intendment  of 
these  clauses.     On  the  other  hand,  if  the  expression,  when  rightly 
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construed,  includes  not  merely  the  fabric  of  the  tramway  lines, 
but  an  exclusive  right  to  use  them  for  tramway  traffic  in  the 
future,  then  neither  award  has  exhausted  the  reference,  because 
it  leaves  unvalued  an  important  item,  which,  upon  that  construc- 
tion, the  Legislature  has  appointed  to  be  valued  and  paid  for. 

Which  of  these  constructions  ought  to  prevail  is,  to  my  mind, 
the  only  point  which  your  Lordships  require  to  decide.  I  see  no 
reason  to  doubt  that  these  words,  "  the  tramway, "  are  capable  of 
being  so  employed  as  to  indicate  that  they  embrace  the  use  and 
occupation  of  the  fabric,  as  well  as  the  fabric  itself,  or  even  to 
indicate  that  they  apply  to  the  whole  stock  and  good-will  of  a 
tramway  undertaking.  But,  in  their  primary  and  natural  sense, 
the  words  appear  to  me  to  denote  nothing  more  than  the  fabric  of 
the  tramway  lines  upon  which  traffic  is  conducted.  In  order  to 
give  them  a  wider  meaning  as  they  occur  in  the  enumeration  of 
particulars  to  be  valued  under  sect  43,  I  think  it  is  incumbent 
upon  the  appellants  to  show,  by  reference  to  their  context  or  to 
the  general  scheme  of  the  statute,  that  they  were  intended  by  the 
Legislature  to  have  that  wider  significance. 

The  exclusive  occupation  and  use  of  any  portion  of  a  public 
street  or  highway,  whether  by  an  individual  or  a  company,  is,  at 
common  law,  an  invasion  of  the  rights  of  the  public.  Accord- 
ingly, an  exclusive  privilege  oE  using  rails  laid  along  a  street  for 
tramway  traffic  cannot  exist  without  statutory  sanction,  and  when 
a  right  of  that  kind  has  been  created,  its  extent  and  its 
duration  *  must  be  wholly  dependent  upon  the  terms  of  [*  472] 
the  authority  given  by  the  Legislature.  In  the  present 
case,  the  right  of  exclusive  user,  as  against  the  general  public, 
is  not  one  of  the  subjects  which  the  appellant  companies  were 
authorised  to  acquire,  either  by  agreement  or  by  compulsion,  for 
the  purposes  of  their  undertaking.  The  privilege  of  user  is  con- 
ferred upon  them  by  sect.  34  of  the  Tramways  Act,  1870;  and 
they  have,  in  my  opinion,  no  right  whatever  against  the  public 
beyond  what  is  given  them  by  that  clause. 

Sect  34  provides  that  "  the  promoters  of  tramways  authorised 
by  special  Act  and  their  lessees "  may  use  carriages  with  flange 
wheels,  or  wheels  suitable  only  to  run  on  the  rail  prescribed  by 
such  Act  It  then  goes  on  to  enact  that,  "  Subject  to  the  provi- 
sions of  such  special  Act,  and  of  this  Act,  the  promoters  and  their 
lessees  shall  have  the  exclusive  use  of  their  tramways  for  carriages 
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with  flange  wheels,  or  other  wheels  suitable  to  run  only  on  the 
prescribed  rail "  It  is  not  a  consideration  to  be  overlooked,  that 
the  Act  deals  separately  with  the  privilege  of  exclusive  use,  which 
is  given  directly  to  "  the  promoters  and  their  lessees. "  But  the 
appellant  companies  are  not  the  only  promoters  to  whom  the  gift 
is  made,  and  they  can  have  no  lessees.  Local  authorities  becom- 
ing purchasers  under  sects.  41,  42,  and  43  are  also  "  promoters  " 
within  the  meaning  of  sect  34.  They  are  the  only  promoters 
who  have  power  to  let  the  tramway;  and  they  are  by  sect  19 
expressly  debarred  from  working  the  undertaking,  except  through 
a  lessea  In  my  opinion,  the  plain  import  of  the  enactments  of 
sect  34  is  to  give  the  promoters  who  construct  the  tramway  an 
exclusive  right  to  use  it,  which  is  strictly  personal,  and  is,  there- 
fore, incapable  of  being  communicated  by  them  to  any  other  per- 
son ;  and  also  to  give  the  same  exclusive  right  to  local  authorities 
who  acquire  the  tramway,  with  the  additional  power  of  communi- 
cating the  privilege  to  their  lessees. 

The  appellants  maintained  that  the  provisions  of  sects.  41,  42, 
and  44  qualify  the  enactments  of  sect  34,  and  show  the  intention 
of  the  Legislature  to  have  been  that  the  appellant  companies'  right 
of  user  should  not  be  treated  as  a  privilege  personal  to  them,  but 
as  a  continuing  asset,  which  they  could  dispose  of  to  the  local 

authority.  For  reasons  which  I  shall  presently  state,  I 
[*473]  *do  not  think  the  provisions  of  sect  44  have  any  bearing 

upon  the  point  Sect  41  deals  with  the  case  of  the  pro- 
moters discontinuing  to  work  their  tramway,  and  sect  42  with 
the  case  of  their  becoming  insolvent,  so  that  they  are  unable  to 
maintain  and  work  their  tramway  with  advantage  to  the  public. 
In  either  of  these  events  the  Board  of  Trade  are  authorised  to 
declare  that  **  the  powers  of  the  promoters  "  shall  cease  and  deter- 
mine, unless  the  same  are  purchased  by  the  local  authority  *  in 
manner  by  this  Act  provided,"  which  admittedly  means  on  the 
same  terms  as  to  price  which  are  prescribed  by  sect  43.  It  was 
said  by  the  appellants  to  be  matter  of  necessary  inference  from 
these  provisions  that "  the  powers  of  the  promoters, "  to  be  pur- 
chased by  the  local  authority  in  the  events  contemplated,  must  of 
necessity  include  the  promoters'  privilege  of  exclusive  use.  With 
the  majority  of  your  Lordships,  I  have  been  unable  to  appreciate 
the  force  of  that  reasoning.  I  cannot  understand  why  the  powers 
to  be  so  purchased  ought,  upon  any  sound  canon  of  construction. 
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to  be  read  as  necessarily  including  a  power  or  privilege  previously 
given  to  the  promoters  in  such  terms  that  it  was  not  theirs  to  sell. 

As  already  indicated,  the  provisions  of  sect  44  are,  in  my 
opinion,  of  no  relevancy  to  the  construction  of  the  terms  of  sale 
and  purchase  prescribed  by  sect.  43.  Sect  44  empowers  the 
original  promoters,  after  they  have  used  their  tramway  for  traflSc 
for  a  period  of  six  months,  to  sell  their  undertaking,  with  con- 
sent of  the  Board  of  Trade,  to  any  person,  persons,  corporation  or 
company,  or  to  the  local  authority  of  the  district  If  the  trans- 
action be  not  with  the  local  authority,  the  purchaser  comes  into 
the  shoes  of  the  seller,  and  is  affected  by  the  provisions  of  sects. 
41,  42,  and  43.  But  in  no  case  of  sale  and  purchase  under  sect 
44  do  the  provisions. of  sect  43  with  respect  to  price  apply.  The 
parties  selling  and  purchasing  are  left  at  liberty  to  adjust  the 
terms  of  the  transaction  according  to  their  own  pleasure.  The  pro- 
moters may  fix  their  own  price,  and  decline  to  accept  any  other 
consideration. 

I  do  not  suggest  that  the  inference  which  I  derive  from  the  other 
clauses  of  the  Act,  with  respect  to  the  personal  character  of  the 
right  of  user  possessed  by  the  appellant  companies,  must 
*  necessarily  govern  the  interpretation  of  "  the  tramway  "  [*  474] 
in  sect  43.  But  I  think  the  inference  is  sufficient  to 
exclude  any  presumption  that  the  Legislature  intended  local 
authorities  to  purchase  and  pay  for,  as  inherent  in  the  subject 
described  as  "  the  tramway, "  a  right  of  future  use  which  did  not 
belong  to  the  sellers,  and  had  already  been  vested  in  the  pur- 
chasers themselves  by  an  express  statutory  grant 

I  shall  now  advert  to  the  terms  of  sect  43,  upon  which  these 
appeals  really  depend.  It  authorises  local  authorities,  after  a 
certain  lapse  of  time  and  upon  certain  conditions  which  have 
been  duly  observed  by  the  respondents,  to  require  the  promoters 
*"  to  sell,  and  thereupon  such  promoters  shall  sell  to  them  their 
undertaking,"  or  such  part  thereof  as  is  within  the  district  of  the 
authority  making  the  requisition.  The  word  *  undertaking  "  is 
not  defined  in  the  Act;  but  it  appears  to  me  that  it  must  signify 
all  the  real  and  moveable  property  belonging  to  the  promoters 
necessary  for  conducting  tramway  traffic,  together  with  all  rights 
and  interests  in  or  connected  with  such  property  which  belong  to 
the  promoters,  and  are  capable  of  being  transmitted  from  them  to 
the  purchaser.     I  do  not  think  the  word  can  be  reasonably  con- 
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strued  so  as  to  include  any  property,  or  any  right  or  interest, 
which  does  not  belong  to  the  promoters,  and  does  not  pass  from 
them  to  their  purchaser  under  the  compulsory  contract  of  sale. 
On  the  assumption  that  the  promoters'  privilege  of  use  is  per- 
sonal, and  therefore  limited  to  the  period  during  which  they  may 
continue  to  be  owners  of  the  tramway,  the  privilege  of  use  after 
the  expiry  of  that  period,  which  they  did  not  possess,  cannot  be 
regarded  as  part  of  the  undertaking  which  they  are  required  to 
selL 

I  need  not  repeat  the  language  which  is  used  in  sect  43  to  pre- 
scribe the  consideration  to  be  paid  by  the  local  authority  to  the 
promoters  for  the  sale  of  their  undertaking.  The  parenthetical 
words  are  so  introduced  as  to  apply  to  and  qualify  the  value  to 
be  put  upon  each  and  all  of  the  particular  subjects  enumerated. 
No  question  has  been  raised  with  respect  to  allowance  for  com- 
pulsory sale  or  other  similar  consideration;  but  the  able  argu- 
ments addressed  to  us  were  largely  directed  to  the  import  and 
effect  of  the  first  part  of  the  parenthesis^  **  exclusive 
[*  475]  *  of  any  allowance  for  past  or  future  profits  of  the  under- 
taking. *  I  understood  the  appellants  to  concede  that 
these  words  are  not  to  be  wholly  disregarded  in  estimating  the 
value  of  the  tramway;  and,  in  my  opinion,  the  concession  was 
inevitable.  It  was  urged  on  their  behalf  that  the  making  of  an 
allowance  for  present  or  future  profits,  in  estimating  the  value  of 
a  tramway  line,  is  something  quite  different  from  ascertaining  its 
rental  value  on  the  footing  of  its  being  a  lettable  subject,  and, 
consequently,  that  whilst  the  first  of^  these  things  was  expressly 
forbidden,  the  second  was  impliedly  sanctioned  by  the  clause  in 
question.  In  the  course  of  the  argument  an  ingenious  suggestion 
was  made  to  the  effect  that,  whilst  past  and  future  are,  present 
profits  are  not,  excluded  from  the  consideration  of  the  referee. 
What  can  possibly  constitute  present  profits,  referable  to  a  mere 
punctum  temporis,  and  distinguished  from  past  and  future  profits, 
was  not  explained  in  argument,  and  is  a  problem  which  I  am 
unable  to  solve  to  my  own  satisfaction.  I  see  no  reason  to  doubt 
that  the  words  occurring  in  the  parenthesis  were  meant  to  be,  and 
are  equivalent  to,  "  any  profits  whether  past  or  future.  * 

The  prohibition  of  any  allowance  for  past  or  future  profits  does 
not  appear  to  me  to  be  compatible  with  the  adoption  of  rental 
value,  for  which  the  appellants  contend.     It  is  in  substance  an 
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enactment  that  the  profits  which  the  tramway  has  earned,  or  may 
be  capable  of  earning,  are  not  to  be  taken  into  account  at  all  in 
estimating  the  amount  which  is  to  be  paid  by  the  local  authority. 
It  may  be  true  that  there  axe  some  heritable  subjects  upon  which 
a  rental  value  can  be  put  without  minute  investigation  of  their 
capability  of  yielding  pecuniary  profits.  The  yearly  value  of  a 
dwelling-house  in  a  particular  street  may  be  approximately  ascer- 
tained by  reference  to  the  average  of  the  rents  actually  paid  for 
similar  tenements  in  the  same  street,  and  without  entering  into 
an  inquiry  whether  its  occupation  has  been  or  will  be  a  source  of 
profit  to  the  occupant  But  it  is  a  mistake  to  suppose  that  valua- 
tion by  rental  is  a  process  disassociated  from  the  idea  of  profit. 
On  the  contrary,  it  is  simply  one  of  several  methods  used  for  the 
purpose  of  arriving' at  an  estimate  of  the  profits  arising  from  the 
ownership  of  heritable  estate.  It  is  not  a  satisfactory 
method  in  the  case  of  a  tramway  *  line  which  has  never  [*  476] 
been  let,  and  has  no  competing  line  within  its  district 
The  questions  whether  a  hypothetical  tenant  could  be  found,  and 
what  rent  he  might  be  reasonably  expected  to  give  if  he  were 
found,  cannot  be  easily  solved,  if  at  all,  except  by  estimating 
what  amount  of  profit  the  line  had  yielded  in  the  past,  and  was 
likely  to  yield  in  the  future.  An  intending  lessee,  whether  real 
or  hypothetical,  would  hesitate  to  pay  a  rent  which  was  not  biased 
upon  these  data.  Again,  I  can  well  understand  that  future  profits 
might  be  assumed  as  an  element  in  ascertaining  rental  value,  and 
yet  that,  in  a  compulsory  sale,  they  might  afford  grounds  for  a 
further  allowance  in  respect  of  the  seller's  loss  of  profit  arising 
from  disturbance  of  his  business.  But  the  case  of  past  profits  is 
very  different  When  past  profits  have  been  taken  into  account, 
as  enhancing  rental  value,  I  am  at  a  loss  to  understand  upon  what 
possible  grounds  they  could  be  regarded  as  entitling  the  seller  to 
any  further  allowance.  I  am  unconscious  of  doing  injustice  to 
the  opinions  of  the  learned  Judges  from  whom  I  differ,  when  I  say 
that  not  one  of  them  has  suggested  in  what  shape  such  further 
allowance  could  be  made. 

These  considerations  all  tend  to  confirm  the  inference  which  I 
draw  from  the  language  of  sect  43,  as  well  as  from  the  other 
provisions  of  the  Act  to  which  allusion  has  been  made,  that  infer- 
ence being  that  the  Legislature,  by  the  expression  "  the  tramway,  * 
meant  to  denote  the  bare  fabric  of  its  lines,  unaccompanied  by  an 
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exclusive  privilege  of  using  them.     I  therefore  concur  in  the  judg- 
ments  which  have  been  moved  by  the  Lord  Chancellor. 

Lord  AsHBOURNB :  — 

My  Lords,  the  facts  of  the  case  have  been  so  fully  stated  by  the 
Lord  Chancellor  that  I  need  only  refer  to  them  at  such  length 
as  may  make  my  meaning  plain. 

The  direct  question  raised  before  your  Lordships  is  whether  the 
arbitrator  was  right  in  valuing  the  tramway  at  what  it  would  cost 
to  make,  or  whether  he  ought  to  have  ascertained  what  it  could 
have  been  let  for  to  a  tenant  who  could  use  it,  and  then  have 

capitalised  its  annual  value. 
[*  477]       *  The  cases  of  the  Edinbuigh  Street  Tramways  Company 
and  of  the  London  Street  Tramways  Company  have  been 
argued  together,  as  they  depend  upon  precisely  the  same  point 
The  question  in  the  Edinburgh  Case,  21  Ct.  Sess.  Cas.  4th  Series 
(Eettie),  688,  depends  upon  the  construction  of  sect  43  of  the 
General  Tramways  Act,  1870,  and  the  London  Case  [1894],  2  Q. 
R   189,  at  p.  197,  depends  upon  sect  44  of  the  London  Street 
Tramways  Act ;  but  the  two  sections  are  in  identical  terms,  as  is 
the  case  with  many  other  sections  of  these  Acts.     For  convenience 
I  shall  refer  only  to  the  sections  of  the  General  Tramways  Act, 
1870,  and  shall  not  deem  it  necessary  to  note  specially  the  corre- 
sponding sections  of  the  London  Street  Tramways  Act  of  1870 
which  are  mentioned  in  detail  in  the  judgments  in  the  London 
Can.     The  decision  is  of  deep  moment  to  all  the  tramway  com- 
pnnioB  of  Great  Britain,  and  involves  interests  of  considerable 
nmijnitude. 

The  section  is  not  clear.     In  any  view  of  the  case,  it  is  a  cum- 
brous and  unfortunate  piece  of  drafting  —  not  plain  or  direct 

and  Oftoh  side  is  confronted  with  difficulties  in  its  interpretation. 
It  ijt  not  surprising  to  find  that  amongst  the  Judges  before  whom 
\\\^  oase  has  come,  there  have  been  wide  differences  of  opinion; 
and  thewfore  I  have  applied  myself  to  the  consideration  of  the 
o«»t»  with  many  doubts  and  misgivings  as  to  the  soundness  of  my 
own  j\ul>jmont  on  important  points,  where,  though  I  might  be 
»i\»|»jHa*ttHl  by  the  opinions  of  Judges  of  eminence,  I  know  my  con- 
oluHi\MW  havo  Ih^ou  opposed  to  authorities  for  whom  I  entertain  the 
Yoi\Y  hi^hM  ro8jH>ot 
*l*ho  olrtUMO  n»qwires  the  closest  and  most  critical  examination 
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and  analysis,  in  order  to  see  what  is  the  method  of  the  transfer, 
what  is  sold,  and  what  is  to  be  paid. 

What  is  the  method?  As  Mathew,  J.,  in  the  London  Case, 
has  forcibly  said,  "  Nothing  would  have  been  easier  than  to  have 
said  in  terms  that  at  the  end  of  the  twenty -one  years  there  shall 
be  a  transfer  of  the  undertaking,  and  the  company  shall  be  paid 
for  the  cost  of  materials  in  situ  capable  of  being  worked,  less 
depreciation.'  But  the  Legislature  in  its  wisdom  has  used  a 
long,  complicated,  and  involved  sentence,  from  which  we  have  to 
spell  out  and  infer  such  meanings  as  we  can.  The  trans- 
action is  *  to  take  place  by  a  sale.  A  sale  involves  a  sell-  [*  478] 
ing  and  buying,  a  bargaining,  and  here  an  arbitration.  If 
what  was  meant  was  a  statutable  transfer  at  a  statutable  price,  it 
was  certainly  not  felicitous  drafting  to  enact  that  the  transaction 
should  be  carried  out  by  the  machinery  set  out  at  such  length  in 
the  section. 

But  a  far  more  important  consideration  in  the  matter  is  what 
is  sold  and  transferred  under  the  section.  The  undertaking,  of 
course,  is  sold;  but  the  great  diflBculty  is  to  give  the  due  and 
proper  meaning  to  the  word  "  tramway. "  Is  it  only  the  tramway 
in  situ,  or  the  tramway  with  the  power  to  use  it  ?  This  is  really 
a  governing  point  in  the  case.  Does  the  sale  of  the  tramway  in- 
clude or  involve  or  carry  with  it  the  right  to  use  it  ?  The  words 
of  the  section  are,  "  When  any  such  sale  has  been  made,  all  the 
rights,  powers,  and  authorities  of  the  company  in  respect  of  the 
undertaking  sold  .  .  .  shall  vest '  in  the  purchaser.  The  words 
here,  again,  are  not  the  best  or  the  clearest  They  must  be  read 
not  only  with  the  rest  of  the  section,  but  also  in  connection  with 
other  sections,  in  order  to  see  whether  the  right  to  the  tramway  is 
treated  in  the  Act  as  carrying  with  it  the  right  to  use  the  tram- 
way. Sect  41  deals  with  the  discontinuance  of  tramways,  and 
enacts  that  in  certain  cases  the  Board  of  Trade  may  by  order  de- 
clare that  from  the  date  of  the  order  the  powers  of  the  promoters 
shall  be  at  an  end,  "  and  the  said  powers  of  the  promoters  shall 
cease  and  determine,  unless  the  same  are  purchased  by  the  local 
authority  in  manner  by  this  Act  provided, "  i.  e.  by  sect  43.  Thus 
sect  41  expressly  states  that  the  powers  —  including  the  right  to 
use  —  are  purchased  under  sect  43.  Sect  42  is  to  the  like  effect 
It  deals  with  the  insolvency  of  promoters,  and  provides  for  the 
ceasing  of  their  powers  "  unless  the  same  are  purchewed  by  the 
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local  authority  in  manner  by  this  Act  provided, "  i  e. ,  again  by 
sect  43.  In  this  connection  it  is  important  to  note  sect  44, 
which  enacts :  "  Where  any  tramway  in  any  district  has  been 
opened  for  traffic  for  a  period  of  six  months,  the  promoters  may, 
with  the  consent  of  the  Board  of  Trade,  sell  their  undertaking  to 
any  person,  corporation,  or  company,  or  to  the  local  authority  of 
such  district;  and  when  any  such  sale  has  been  made,  all  the 

rights,  powers,  authorities,  obligations,  and  liabilities  of 
[*  479]  such  promoters  in  respect  to  the  *  undertaking  sold  shall 

be  transferred  to,  vested  in,  and  may  be  exercised  by,  and 
shall  attach  to  the  person,  corporation,  company,  or  local  author- 
ity to  whom  the  same  has  been  sold,  in  like  manner  as  if  such 
tramway  was  constructed  by  such  person,  corporation,  company, 
or  local  authority  under  the  powers  conferred  upon  them  by  spe- 
cial Act,  and  in  reference  to  the  same  they  shall  be  deemed  to  be 
the  promoters.  *  In  my  opinion  a  sale  under  sect  44  would  carry 
with  it  the  right  to  use  the  tramway.  Similar  words  are  used  in 
sect  43 ;  the  machinery  of  sale  is  resorted  to,  "  the  rights,  powers, 
and  authorities  *  are  also  transferred,  and  I  cannot  resist  the  con- 
clusion that  under  both  sections  the  buyer  was  intended  to  pur- 
chase and  acquire  with  t^ie  tramway  the  right  to  use  it 

It  was  argued  before  your  Lordships  that  the  powers  were  to  be 
regarded  as  the  creatures  of  the  statute,  given  independently  by 
its  provisions  to  "  the  promoters, "  and  that  the  sale  had  nothing 
to  say  to  them,  and  did  not  carry,  aflfect,  or  transfer  them.  I  do 
not  find  any  such  idea  in  the  judgments  of  the  Court  of  Appeal  in 
the  London  Case.  Lindley,  L.  J.,  says  ([1894],  2  Q.  B.  at  p.  205) : 
"  The  vendors  have  only  a  right  of  user  (that  is,  by  sect  20) ;  they 
have  no  land  to  sell;  they  have  only  an  easement  so  far  as  the 
land  is  concerned;  but  they  have  an  exclusive  right  to  use  the 
tramway  (by  sect  29),  and  to  grant  licences  to  other  persons  to 
use  it  (by  sect  37).  These  rights  will  be  enjoyed  by  the  pur- 
chasers, and  these  rights  must  be  borne  in  mind  in  ascertaining 
the  value  of  the  tramway.  These  rights  exclude  any  valuation  of 
the  tramway  as  so  much  old  iron  to  be  broken  up  and  removed. 
The  tramway  must  be  valued  as  an  existing  tramway,  used  as  such 
by  the  vendors  before  the  sale,  and  to  be  used  as  such  by  the  pur- 
chasers after  the  sale.  *  The  words  of  A.  L.  Smith,  L  J.,  on  this 
point  are  very  strong  and  clear  ([1894],  2  Q.  B.  at  pp.  214,  219) : 
**  I  cannot  doubt  that  what  is  to  be  sold  and  bought  is  not  merely 


B.  C.  VOL.  XXV.]  TRAMWAYS.  287 

Edinbnrgfa  8t  Tma.  Co.  ▼.  Lord  Provont,  &e.,  1894,  A.  C.  479,  490. 

the  tramway  in  situ  as  a  structure,  but  the  undertaking  of  the 
company  as  a  going,  toll -earning  concern;  that  is  to  say,  the 
tramway  as  then  in  use,  with  the  rights,  powers,  and  authorities 
of  the  company  to  maintain  it  in  the  public  streets,  run  cars 
thereon  with  flange  wheels  to  the  exclusion  of  all  others  ; 
to  take  the  prescribed  tolls  for  so  doing,  *  and  to  exercise  [*  480] 
the  other  powers  contained  in  the  Act  Of  this  I  have 
no  doubt ;  the  words  of  the  section  are  clear,  '  And  thereupon  the 
company  shall  sell, '  not  their  rails  and  sleepers,  but  '  their 
undertaking, '  and  '  when  such  sale  has  been  made,  all  the  rights, 
powers,  and  authorities  of  the  company  in  respect  to  the  under- 
taking are  to  vest  in  the  County  Council."  A.  L  Smith,  L.  J., 
in  the  clearest  words,  gave  his  opinion  that  the  company  had  to 
sell  ''the  powers  granted  to  the  company  of  running  cars  with 
flange  wheels  thereon  to  the  exclusion  of  all  others,  and  of  taking 
the  prescribed  tolls  and  the  other  powers  in  the  Act  mentioned ;  " 
and  he  adds  emphatically,  "  that  this  is  what  is  to  be  sold  by  the 
company  to  the  London  County  Council,  I  do  not  doubt "  I  con- 
cur in  this  view  of  A  L.  Smith,  L.  J. ,  which  I  regard  as  of  the 
highest  importance,  as  stating  and  explaining  the  great  value  of 
the  subject-matter  to  be  sold. 

It  may  be  that  the  language  of  the  section  is  involved  and 
roundabout,  that  the  conveyancing  is  defective ;  but,  to  my  mind, 
it  is  much  more  in  accordance  with  the  language  of  all  the  sec- 
tions of  the  Act  to  hold  the  conclusion  I  have  indicated,  than  to 
spell  out  a  narrower  one  in  contradiction  to  what  I  believe  to  be 
the  meaning  of  sect.  43  itself,  as  well  as  to  the  clear  words  of 
sects.  41  and  42,  and  the  construction  required  to  give  effect  to 
sect  44 

If,  then,  the  undertaking  sold  comprised  or  included  a  tramway 
capable  of  being  used  and  with  a  right  to  use  it,  the  next  great 
question  is.  What  is  the  price  to  be  paid  for  it  under  the  section  ? 
The  section  answers  (leaving  out  the  parenthesis  for  the  present), 
"  the  then  value  of  the  tramway,  and  all  lands,  buildings,  works, 
materials,  and  plant " 

The  actual  tramway,  in  a  very  literal  sense,  consists  of  little 
else  except  its  iron  rails.  "  The  then  value  of  the  tramway  *  from 
the  old  iron  point  of  view  would  be  a  ludicrous  mockery;  and, 
accordingly,  every  one  —  Judges  and  arbitrators  alike  —  repudiate 
any  such  construction,  and  admit  that  a  wider  interpretation  must 
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be  soo^iL     A.  L  aura,  L  J.,  says:  "There  can  be  no  doubt 
d»fi  in  any  oniinny  caa^  wheK  an  undertaking  such  as  the  pres- 
€nt  is  to  be  sold  and  paid  for,  its  present  — that  is,  its  then  value 
—  b  in  pnctice  amyed   at  by  capitalising  its  rental 
[•4S1]  TaluiL-    •Mathew.  J.  ([1894],  2  Q.  B.  at  p.  194),  more 
in  detail,  says:  *  Valw  is  to  be  ascertained  as  it  would 
haw  to  be  ascettained  for  nting  pmpoees,'  and.  therefore,  you 
muse  coostrw  the  woid  in  that  aensa     *  These   tramways  are 
h^Rdxtaments  capable  of  eaznii^  profits  and  assessable  under  the 
P^>»  Iaw  Acte.     That  is  clear  from  the  Pmlieo  Case,  L.  R  9  Q. 
R  9.  and  the  meaning  vhich  I  hare  indicated  of  the  word  'value  ' 
tj  wcixcnised  in  many  statutes  in  pari  materia;  as,  for  instance, 
in  the  Valuation  ^Metropolis)  Act  of  1869,  and  also  in  the  Union 
Assessment  Acts.     To  get  at  the  value  of  the  hereditament,  you 
t;ike  the  prodts*  deduct  the  tenant  s  charges  and  reasonable  profits, 
and  what  is  left  is  the  rent  which  would  be  paid  bjr  a  tenant  for 
the  opportunity  of  earning  his  profit     By  capitalising  that  rental 
yuu  arrive  at  tlie  value  of  the  hereditament "     I,  therefore,  take 
it  thiit.  apart  from  the  parenthesis,  *  the  then  value  '  would  be 
held  to  have  its  ordinary  meaning,  as  stated  by  A.  L  Smith,  L.  J. 
The  ^Ntiw  of  proving  that  the  ordinary  meaning  should  not  be 
given  to  the  words  *  the  then  value  *  is  cast  upon  those  who  deny 
it.  and  the  ree^pondents  insist  that  for  this  purpose  they  are 
eittitled  to  rely  upon  the  parenthesis,  which  says,  "  exclusive  of 
auY  allowance  for  past  or  future  profits  of  the  undertaking,  or  any 
wm^^n^tion  for  compulsory  sale  or  other  considerations  what- 
jifevvvvr.  *     Ptimd  /»«>»  these  words  imply  that,  but  for  their  use, 
the  thii^  exclude!  would  have  been  included     An  exception,  a 
|vuvuthe*i5^  an  exclusion,  under  ordinary  circumstances,  would  be 
hoUl  to  qualifv  and  lessen  the  generality  of  preceding  worda 
Hou\  avWMxliug  to  the  contention,  they  are  used,  not  to  abate, 
but  to  vK^trvn'  and  contradict  the  ordinary  meaning  of  the  words 
*  tho  thcu  valxM^  •    If  the  argument  is  correct,  that  the  value  of 
tho  tmiuwHY  isk  only  the  value  of  the  materials  in  situ,  profits 
x^v^Uvl  uv^t  UkhhI  to  be  excluded,  because  not  comprised  in  the 
vuiX\iu^\  ^ubjivt-matter. 

U  UH  AvUuitt^Hl  that  *  the  then  value  *  is  not  to  be  found  in  the 
\;^luo  of  v^ld  iron;  Jt  is  admitted  that  something  very  much  more 
u  tv^  Ih*  s^AxxK^^ivHl  Where  is  the  line  to  be  drawn  ?  A.  L.  Smith, 
U  V*  .  \^cU  put:5i  the  question,  *  Are  the  words  of  exclusion  in  this 
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section  so  strong,  when  applied  to  the  things  to  be  paid 

for,  *  namely,  a  tramway  in  aUu,  as  to  exclude  the  ordi-  [•  482] 

nary  way  of  ascertaining  present  value  ? " 

It  must  be  borne  in  mind  that  the  County  Council  can  only 
acquire  ownership  rights  under  the  sale.  They  can  let,  but  can- 
not themselves  use,  occupy,  or  work  the  tramway.  They  are 
debarred  from  making  occupiers'  profits;  and,  therefore,  it  is 
most  reasonable  to  provide  that  no  allowance  should  be  made  for 
them  in  the  sale.  It  is  most  fair  that  in  a  sale  to  a  public  author- 
ity "  the  then  value, "  should  not  be  run  up  by  the  history  of 
"  past  '  or  the  anticipation  of  "  future  "  profits.  These  words 
*  past  or  future  "  are  suggested  by  the  word  "  then.  *  The  provi- 
sion is  that  no  ^  allowance  "  is  to  be  made,  and  that  is  very  far 
from  an  enactment  that  "  the  then  value  "  may  not  be  ascertained 
according  to  the  ordinary  rule  and  practice  in  like  casea  The 
argument  of  the  respondents  concentrates  attention  exclusively 
upon  the  parenthesis,  and  ignores  and  belittles  everything  in  the 
section  which  would  explain  its  terms.  The  Lord  President  in 
his  judgment  well  says  (21  Ct.  Sess.  Cas.  4th  Series  (Eettie),  at 
p.  703) :  "  The  contention  of  the  corporation  seems  to  me  exposed 
to  the  grave  objection  that  it  allows  words  having  a  subordinate 
and  qualifying  position  to  kill  the  plain  import  of  the  main 
proposition  to  which  they  relate,  and  does  so  by  ascribing  to  those 
words  more  meaning  than,  primd  facie,  they  bear.  I  cannot  con- 
ceive why  the  Legislature  should  describe  the  transaction  as  a 
sale,  and  say  the  terms  are  to  be  the  payment  of  the  existing  value 
of  the  tramway,  &c.,  and  then,  incidentally  and  by  way  of  exclu- 
sion, put  in  words  which  make  the  terms  inconsistent  with  sale 
and  purchase,  and  inconsistent  also  with  payment  of  existing 
value.  * 

It  must  be  remembered  that  "  the  then  value  *  of  lands  and 
buildings  has  also  to  be  measured  under  the  same  section,  and  it 
would  be  almost  impossible  to  ascertain  the  value  of  land  and 
buildings  without  considering  what  rent  a  tenant  would  pay  for 
them.  The  land  and  buildings  may  have  cost  vast  sums,  and  no 
one  could  suggest  the  reasonableness  of  giving  less  than  their  fair 
value  under  this  provision.  No  *  allowance  "  is  here  to  be  made 
for  "  past  or  future  profits ; "  but  **  the  then  value  *  is  to  be  arrived 
at  by  the  ordinary  methods. 

*  It  is  also  not  to  be  forgotten  that  under  this  section  a  [*  483] 
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tramway  company  might  be  compelled  to  sell  the  most  paying 
and  successful  part  of  its  undertaking,  retaining  only  the  part 
which  barely,  if  at  all,  paid  its  expenses.  Under  this  section, 
admittedly,  they  could  get  no  compensation  for  compulsory  sale 
or  for  severanca  The  company  concede  that  they,  imder  its 
terms,  are  debarred  from  *  any  allowance  "  for  their  profits  in  "  the 
past  *  or  their  hope  of  greater  profit  in  "  the  future ;  *  but  could  it 
have  been  intended  that  in  providing  they  were  to  get  "  the  then 
value,  *  they  were  to  get  less  than  would  come  to  them  under  the 
ordinary  rule,  and  be  subjected  to  an  arbitrary  standard  discovered 
by  the  arbitrator  ? 

The  KirUeatham  Case  [1893],  A.  C.  444,  is  important  as 
showing  (to  quote  Henn  Collins,  J. )  "  the  words  which  the  Leg- 
islature uses  when  it  does  intend  that  the  thing  sold  and  the  thing 
paid  for  shall  be  the  materials,  and  not  the  right  to  use  the  mate- 
rials. *  The  section  in  the  present  case  is  framed  in  an  entirely 
different  manner,  because,  in  my  opinion,  the  Legislature  con- 
templated a  different  operation  with  different  results. 

No  question  of  hardship  can  be  considered.  The  construction 
of  this  section  is  all  that  is  before  your  Lordships.  I  venture  to 
think  that  the  construction  suggested  by  the  County  Council  is 
unreasonable,  and  that  it  would  be  natural  to  expect  that  if  the 
Legislature  contemplated  such  a  meaning  they  would  have  said 
so  in  plain  language.  The  weighty  words  of  Mathew,  J.,  are 
worthy  of  attention :  "  The  Act  of  Parliament  was  intended  to 
inform  such  of  the  public  as  were  disposed  to  become  shareholders 
in  this  kind  of  undertaking,  and  one  would  expect  plain  language 
addressed  to  such  persons  and  their  advisers  as  to  what  the  Legis- 
lature meant  If  Parliament  meant  to  inform  the  public,  *  You 
shall  not  have,  at  the  end  of  twenty-one  years,  compensation  for 
the  value  of  the  undertaking,  but  your  undertaking  shall  be  sold 
for  the  cost  of  the  materials  in  situ,  less  depreciation, '  I  cannot 
help  thinking  that  very  few  tramways  would  have  been  con- 
structed, bec^iuse  a  shareholder  proposing  to  take  shares  has  to 
satisfy  himself  that  the  profits  of  the  undertaking  would 
[•484]  not  only  pay  him  interest  upon  his  investment,  *but 
would  restore  to  him  wholly  or  partially,  at  the  end  of 
twonty-ono  years,  his  capital." 

Mv  Lonla,  I  have  already  intimated  the  doubts  which  I  must 
outoHuin  of  tlio  soundness  of  ray  views  when  I  recognise  the  high 
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authority  of  those  who  have  reached  a  different  conclusion ;  but, 
with  all  deference  and  submission,  in  my  opinion,  the  judgment 
appealed  from  should  be  reversed. 

Lord  Herschell,  L.  C.  :  — 

My  Lords,  my  noble  and  learned  friend,  Lord  Shand,  is  una- 
voidably prevented  from  being  present  He  has  prepared  a  judg- 
ment which  he  desires  should  be  read  to  the  House. 

The  following  judgment  was  then  read  by  Lord  Watson  :  — 

Lord  Shand:  — 

My  Lords,  the  two  appeals  of  the  Edinburgh  Street  Tramways 
Company  against  the  Magistrates  and  Town  Council  of  the  City  of 
Edinburgh  and  the  London  Street  Tramways  Company  against  the 
London  County  Council,  involve  the  decision  of  the  same  ques- 
tion ;  and  the  arguments  of  counsel  in  both  cases  have  been  pre- 
sented on  that  footing.  That  question  depends  on  the  true 
meaning  and  effect  of  sect  43  of  the  General  Tramways  Act  of 
1870,  which  is  incorporated  in  the  special  Acts  of  the  Edinburgh 
Streets  Tramways  Company,  and  which  is  substantially  in  its 
terms  embodied  in  the  London  Street  Tramways  Act,  sect  44. 

The  Magistrates  and  Council  of  Edinburgh  and  the  London 
County  Council  have  respectively  availed  themselves  of  their 
statutory  powers  to  acquire  portions  of  the  tramway  systems 
belonging  to  the  appellants  respectively,  having  served  notices 
requiring  these  companies  to  sell  parts  of  their  respective  under- 
takings OQ  the  terms  prescribed  by  the  provisions  of  the  statutes 
above-mentioned.  In  order  correctly  to  define  these  terms,  as  to 
which  the  parties  so  widely  differ,  it  appears  to  me  to  be  of  im- 
portance to  ascertain,  in  the  first  place,  what  are  the  rights  or 
powers  belonging  to  the  appellants  under  their  statutes,  and 
whether  or  how  far  they  are  enabled  to  transfer  these 
rights  and  *  powers  to  the  local  authorities  as  purchasers  [*  485] 
of  their  respective  undertakings. 

The  promoters  were  authorised  to  lay  down  their  tramway  lines 
or  rails  on  the  public  streets  without  making  any  payment  or 
compensation  for  the  ground  so  occupied  to  the  local  authority  or 
other  corporation  or  body  in  whom  the  right  to  the  solum  of  the 
streets  might  be  vested.  The  tramway  companies,  however, 
acquired  no  right  of  property,  but  a  right  of  user  only  —  viz. ,  the 
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right  oC  excliisiTe  ue  of  their  tnunwajs  for  carriages  with  flange* 
wheels  or  other  iriieela  suitable  only  to  run  od  the  prescribed  ndL 
And  the  right  acquired  was  not  in  perpetuity,  for  at  the  end  of 
twenty-one  years,  and  of  every  sncoeeding  period  of  seven  years, 
the  promoters  mi^ht  be  required  by  the  local  authority  to  sell 
their  undertaking  on  the  terms  specified  in  sect  43  of  the  general 
Tramways  Act  of  1S70,  while  the  same  result  might  follow 
within  a  shorter  period  than  twenty-one  years  under  sects.  41 
and  42  of  the  statute,  in  consequenoe  of  the  discontinuance  of  the 
promoters  to  work  the  tramways,  or  the  insolvency  of  the  pro- 
moters, followed  by  an  order  of  the  Board  of  Trade,  and  a  notice 
to  purchase  given  with  consent  of  the  Board  of  Trade  by  the  local 
authority. 

The  Edinburgh  Street  Tramways  Company  could  not  assign  their 
rights,  which  were  given  to  them  only,  and  not  to  assignees ;  and 
though  by  sect  46  of  the  London  Tramways  Act  there  was  given 
a  power  of  sale  of  the  undertaking  with  consent  of  the  Board  of 
Trade,  this  was  subject  to  the  company's  obligations  and  liabili- 
ties, one  of  which  was  the  obligation  to  sell  the  undertaking  to 
the  local  authority,  after  ihe  lapse  of  twenty-one  years,  on  the 
terms  specified  in  sect  44  of  the  company's  Act 

Having  r^ard,  on  the  one  hand,  to  the  privilege  given  to  the 
promoters  of  laying  their  tramways  on  the  public  streets  without 
making  compensation  for  the  ground  occupied,  and,  on  the  other, 
to  the  limited  rights  conferred  —  limited  as  to  time,  in  the  option 
of  the  local  authority,  and  limited  also  as  to  extent,  the  right  of 
user  only  being  conferred  —  it  might  reasonably  be  expected  that, 
should  the  local  authority  (who,  it  may  be  presumed,  have  them- 
selves a  right  of  property  or  other  direct  interest  in  the 
[*  486]  solum  of  *  the  streets)  desire  after  the  lapse  of  twenty-one 
years  to  avail  themselves  of  the  statutory  power  conferred 
on  them  to  acquire  the  tramway  system  or  a  part  of  it,  they  should 
be  enabled  to  do  so  on  terms  which  would  have  relation  to  the 
jHJCuliar  nature  of  the  promoters'  rights,  and  the  privilege  which 
the  promoters  had  obtained  to  occupy  and  use  the  public  streets 
without  payment  Accordingly,  reading  sect  43  in  the  light  of 
these  considerations,  I  have  come  to  be  of  the  opinion  expressed 
by  the  large  majority  of  the  learned  Judges  who  have  considered 
the  question  in  the  two  cases  under  review,  and  as  I  concur  in  the 
reasons  which  have  been  already  stated  by  the  Loed  Chanckllob, 
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and  by  my  noble  and  learned  friend  Lord  Watson,  I  shall  con- 
tent myself  with  making  very  few  additional  observations. 

The  promoters  are  required  to  sell  their  "  undertaking, "  or  so 
much  of  the  same  as  is  within  a  defined  district,  and  for  that 
undertaking  the  local  authority  are  required  to  pay.  The  clause 
proceeds,  however,  to  say  that  the  sale  is  to  be  made  **  upon 
terms*  of  payment,  followed  by  a  specification  which  expressly 
excludes  certain  elements  or  items  from  consideration,  and  ex- 
pressly enumerates  others,  for  which  payment  is  to  be  made. 
The  undertaking  is  to  be  sold  *  upon  terms  of  paying  the  then 
value  (exclusive  of  any  allowance  for  past  or  future  profits  of  the 
undertaking,  or  any  compensation  for  compulsory  sale,  or  other 
consideration  whatsoever)  of  the  tramway,  and  all  lands,  build- 
ings, works,  materials,  and  plant  of  the  promoters  suitable  to  and 
used  by  them  for  the  purposes  of  their  undertaking.*  In  my 
opinion,  the  defined  terms  of  payment  for  the  undertaking  does 
not  include  a  capitalised  rental  of  the  tramway  system  as  con- 
tended for  by  the  appellants. 

It  must  be  observed  that  the  promoters,  unless  in  default  from 
having  ceased  to  work  the  tramways  with  advantage  to  the  public, 
have  the  full  benefit  of  twenty-one  years'  enjoyment  of  the  exclu- 
sive user  which  the  statute  on  very  advantageous  terms  confers  on 
them ;  but  the  notice  by  the  local  authority  determines  the  right 
of  the  promoters  to  any  continuance  of  that  right  of  user,  which 
is  the  sole  right  they  hava  Excepting  under  sect  43,  the 
promoters  had  no  right  to  sell  their  undertaking.  *  They  [*  487] 
have  no  power  to  assign  their  rights.  The  interest  which 
belongs  to  the  promoters,  and  may  be  transmitted  or  transferred 
by  them,  does  not  include  a  right  either  of  property,  such  as  a 
railway  company  has  in  the  line  which  it  owns,  or  even  of  user 
by  the  promoters,  for  that  right  was  personal  and  in  effect  tempo- 
rary, being  subject  to  determination  by  a  notice  which  has  been 
given.  It  includes  only,  therefore,  their  tramway  as  laid  upon 
the  ground,  and  the  houses,  plant,  and  other  property  enumerated 
in  sect  43,  used  in  connection  with  the  working  of  it,  and  of 
which  they  are  proprietors.  It  is  true  that  the  local  authority  by 
the  purchase  acquires  a  more  extensive  right  —  a  right  of  a  per- 
manent nature.  This  might  follow,  as  it  appears  to  me,  because 
of  the  direct  right  of  property,  or  other  direct  interest,  which  the 
local  authority  has  in  the  streets,  and  because  having  once  ac- 
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quired  the  undertaking  the  local  authority  is  under  no  obligation 
thereafter  to  sell  it,  as  the  promoters  were.  The  permanent  right 
thus  acquired  is  not,  however,  conferred  by  the  promoters,  or 
acquired  from  them,  but  is  conferred  by  the  special  provision  of 
the  statute  in  sect  43,  which  declares  that  **  when  any  such  sale 
has  been  made  "  all  the  rights  of  the  promoters  in  respect  of  the 
undertaking  sold  shall  be  transferred  to  the  local  authority  "  in  like 
manner  as  if  such  tramway  was  constructed  by  such  authority  under 
the  powers  conferred  upon  them  by  a  provisional  order  under  this  Act, 
and  in  reference  to  the  same  shall  be  deemed  to  be  the  promoters.  * 
These  considerations  appear  to  me  to  have  a  very  material  bear- 
ing on  the  meaning  to  be  attached  to  the  very  specific  terms  of 
payment  expressed  in  sect.  43  of  the  statute,  and  to  exclude  the 
contention  that  the  value  of  the  undertaking  was  to  include  a 
capitalised  rental,  or  an  estimate  founded  on  profits,  or  any  of  the 
other  items  included  in  the  parenthetical  clause,  viz.  **  (any  allow- 
ance for  past  or  future  profits  of  the  undertaking,  or  any  compen- 
sation for  compulsory  sale,  or  other  consideration  whatsoever)." 
I  think  the  terms  of  the  section  used  were  inserted  with  the  pur- 
pose of  making  it  clear  that  the  company  was  to  be  paid  the  value 
of  the  property  it  possessed  in  the  tramway  and  in  connection  with 
the  working  of  the  tramway,  and  for  that  property  only, 
[*  488]  but  not  for  rights  which  they  could  not  assign,  *  and 
which  they  could  only  exercise  for  a  defined  period,  and 
which  were  thereafter  determinable  on  notice  by  the  local  author- 
ity. I  agree  with  the  learned  Judges  who  have  held  that  an 
allowance  given  as  an  estimate  of  rental  past  or  future  would  be 
in  truth  an  allowance  for  profits  of  the  undertaking  past  or  future, 
and  that  this  is  excluded  by  the  statute;  and  I  am  further  of 
opinion  that  the  enumeration  of  subjects  for  the  value  of  which 
payment  is  to  be  made  —  **  the  tramway  and  all  lands,  buildings, 
works,  materials,  and  plant  of  the  promoters  "  —  includes  ex- 
haustively all  that  is  to  be  paid  for,  and  does  not  include  any 
sum  as  for  estimated  rental  value  or  estimated  profits.  The  word 
**  tramway  "  throughout  the  statutory  provisions  by  which  the 
appellants  acquired  their  rights  is  used  aa  meaning  the  tramway 
lines  or  structure  laid  down.  It  is,  in  my  judgment,  used  in  the 
same  sense  in  sect  43,  and  does  not  include  rental  value  of  a 
subject  which  had  been  held  in  effect  under  a  temporary  right  of 
user  which  came  to  an  end  by  the  notice  to  purchase. 
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It  has  been  said  that  if  the  Legislature  intended  to  deprive  the 
sellers  of  any  estimate  or  allowance  for  such  return  as  a  tenant 
might  give  for  the  use  of  the  tramway  system,  this  would  have 
been  expressed  in  terms  more  clear  —  in  some  such  terms  as  are 
suggested  by  Mathew,  J. ,  in  his  very  able  opinion.  There  is  no 
doubt  that  the  language  used  has  left  room  for  great  discussion  and 
great  diversity  of  opinion.  But  there  is  an  enumeration  of  the 
subjects  for  which  payment  is  to  be  made  which  does  not  include 
profits  of  any  kind,  and  an  exclusion  of  items  by  language  which 
does  mention  profits,  and  is  otherwise  of  a  very  comprehensive 
kind  —  an  exclusion  of  "  any  allowance  for  past  or  future  profits 
of  the  undertaking,  or  any  compensation  for  compulsory  sale,  or 
other  consideration  whatsoever.  *  It  seems  to  me  that  these  gen- 
eral and  comprehensive  words  are  at  all  events  so  clear  that,  if  it 
had  been  intended  to  give  the  appellants  what  they  now  ask,  the 
words  "  or  other  consideration  whatsoever  *  would  certainly  have 
been  qualified  by  such  words  of  exception  as  "  excepting  an  allow- 
ance for  such  return  or  rental  as  a  tenant  might  give  for  the  use 
of  the  undertaking.* 

*  On  these  grounds  I  am  also  of  opinion  that  the  appeals  [*  489] 
in  both  cases  should  be  dismissed. 

Lord  Herschell  then  (as  to  the  case  of  the  London  Street 
Tramways  Company)  observed  that,  after  carefully  considering  the 
distinctions  which  had  been  pointed  out  between  this  case  and 
that  of  the  Edinburgh  Street  Tramways  Company,  he  thought, 
with  the  other  Lords  who  heard  the  case,  that  there  was  no  such 
difiference  as  to  lead  to  a  different  conclusion. 

Lord  Ashbourne  observed  that  his  judgment  covered  both  cases, 
and  that  it  was  unnecessary  to  repeat  his  dissent 

Interlocutors  appealed  from  affirmed,  and  appeals  dismissed 
with  costs. 

Lords'  Journals,  30th  July,  1894 

ENGLISH  NOTES. 

The  above  decision  of  the  House  of  Lords,  being  on  a  pure  question 
of  law,  was  held  conclusive  in  the  subsequent  case  of  The  London  Street 
Tramways  Co.  v.  London  County  Council  (H.  L.),  1898,  A.  C.  376, 
64  L.  J.  Q.  B.  559.  In  the  argument  of  this  case  it  was  at  once 
admitted  by  Counsel  for  the  Tramway  Company,  that  the  point  of 
law  raised  was  the  same  as  that  which  was  decided  by  the  House 
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agaisst  the  companies  in  the  cases  of  the  Edinburgh  Street  Tramways 
Co,  and  The  London  Street  Tramways  Co.  (supra).  The  question 
therefore  was  argaed  whether  the  Honse  was  hound  hj  its  own  decision 
upon  the  same  point  of  law  in  another  case.  The  Honse  held  that  it 
was  bound  by  the  previous  decision^  and  there  was  consequently  no 
room  for  further  argument. 

In  valuing  the  "undertaking"  of  a  Tramway  Company,  when  it  is 
purchased  under  statutory  powers  subject  to  arbitration  as  to  the  price, 
it  has  been  held  that  the  liability  to  compulsory  purchase  under  sect. 
43  of  the  Tramways  Act,  1890,  must  be  taken  into  account  by  the 
arbitrator.  Southampton  Tramways  and  Southampton  Corporutian, 
17  Nov.  1899,  81  Law  Times,  652,  16  Times  L.  R.  38. 

The  observations  of  Lord  Watson  (at  p.  282,  ante)  as  to  the  adop- 
tion of  rental  value  being  incompatible  with  the  prohibition  of  making 
allowance  for  past  or  future  profits  are  referred  to  by  Collins,  L.  J., 
in  Mersey  Docks  v.  Assessment  Committee  of  Birkenhead,  1900,  1  Q. 
B.  43  (affirmed  in  H.  L.  1901,  A.  C.  175). 

AMERICAN  NOTES. 

In  the  United  States,  muoicipalities  have  no  power  to  levy  taxes  except  as 
authorized  by  the  state  Legislatures ;  and  as  such  authority  must  be  given 
expressly,  and  cannot  be  implied  from  other  authority  given,  as  to  provide  for 
liprhts  or  water,  this  power  depends  chiefly  upon  statute.  See  I  DiUoo  on 
Municipal  Corporations  (4th  ed.),  ss.  27,  74;  Andrews  v.  National  Foundry  Sf 
Pipe  Worbi,  61  Federal  Rep.  782;  Edgerton  v.  Goldsboro  Water  Co.,  126 
North  Carolina,  03;  Thrift  v.  EUzabeth  City,  122  id.  31.  Municipalities 
appear  to  have  often  been  authorized  here  to  build  their  own  water- works, 
or  electric  light  and  power  plants,  but  very  rarely  to  construct,  own,  or  pur- 
chase railroads  or  street  railways.  In  an  instructive  article  by  Mr.  William 
D.  Crocker,  city  solicitor,  Williamsport,  Pennsylvania,  in  37  American  Law 
Register,  N.  S.  155,  on  **  Limitations  on  Municipal  Ownership  in  Pennsyl- 
vania," the  relevant  legislation  of  that  state  is  reviewed,  as  to  supplying  water 
and  gas  or  electric  lights.  As  to  street  passenger  railways,  he  says  that  no 
Act  of  Assembly  confers  upon  any  city  or  borough  of  that  state  the  power 
either  to  construct  such  a  railway  or  to  purchase  the  lines  of  an  existing  com- 
pany ;  and  that,  though  the  power  exists  in  the  Legislature,  under  the  Consti- 
tutioUf  to  take  the  property  and  franchises  of  incorporated  companies  and 
subject  them  to  public  use,  yet  it  has  never  been  exercised  with  regard  to 
street  railway  companies. 

In  New  York  it  is  held  that  a  municipal  corporation  cannot  constitutionally 
be  compelled  by  the  Legislature,  without  the  assent  of  its  taxpayers,  to  purchase 
or  take  stock  in  any  such  private  enterprises  as  the  construction  of  railroads. 
People  V.  Batchellor,  53  New  York,  128 ;  Horton  v.  Totcn  of  Thompson^  71  id. 
613.     See  also  Peabody  v.  Westerly  Water  Works,  20  Rhode  Island,  176. 

The  general  rule  in  this  country  as  to  "value,"  when  one's  property  is 
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taken  from  him  in  inviium  by  eminent  domain  proceedings,  is,  that  he  is  en- 
titled to  recover,  as  compensation,  the  actual  market  value  of  the  property,  at 
the  time  of  the  taking,  or  of  the  enactment  of  the  statute  whith  gives  authority 
to  take,  for  any  lawful  purpose  to  which  it  can  be  put,  including  incidental  and 
special  advantages.  See  Boom  Co.  v.  Patterson,  98  United  States,  403 ;  Bene- 
dict V.  New  York,  08  Federal  Rep.  789 ;  Mowry  v.  Boston,  173  Massachusetts, 
425;  Cochrane  v.  Commonwealth,  175  id.  299;  American  Bank  Note  Co*  v. 
New  York  Elevated  R.  Co,,  129  New  York,  252,  272 ;  Harwood  v.  West  Ran- 
dolph, 64  Vermont,  41;  Washington  Ice  Co.  v.  Webster,  68  Maine,  449;  2 
Lewis  on  Eminent  Domain  (2d  ed.),  s.  479;  Gould  on  Waters  (3d  ed.),  251. 
Where  a  toll-bridge  was  taken  by  a  county  for  public  use  under  legislative 
authority,  the  measure  of  damages  was  held,  in  an  opinion  by  Paxton,  Ch.  J., 
to  be  not  the  cost  of  the  structure,  with  or  without  depreciation,  but  the  value 
of  the  property  to  the  owners,  of  which,  as  a  bridge  seldom  has  a  market 
ralue,  its  earning  capacity  and  the  value  of  its  capital  stock  are  material  evi- 
dence ;  and,  upon  proceedings  for  such  a  taking,  the  county  is  not  entitled  to 
show  what  it  could  have  erected  a  new  bridge  for,  nor  is  evidence  relevant  as 
to  the  cost  of  repairing  and  enlarging  the  piers,  in  connection  with  the  re- 
building of  the  bridge,  after  its  destruction  by  a  flood.  Mifflin  Bridge  Co. 
V.  Juniata  County,  144  Pennsylvania  State,  865,  874,  following  Montgomery 
County  V.  Schuylkill  Bridge  Co.,  110  id.  54. 
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[See"  Admikistkation/*2  R.  C.  56  et  $eq.,  passim;  **  Apportionment,"  Nob.  2-4, 
8  R.  C.  287  et  seq. ;  •*  Executor,"  12  R.  C.  1  e<  seq.,  passim ;  No.  3  of  "  Interest,"  14 
R.  C.  565  et  seq, ;  No.  20  of  *'  Landlord  and  Tenant,"  and  notes  15  R.  C.  ^betseq. ; 
"  Purchaser  for  Value  without  Notice,"  21  R.  C.  702  et  seq., passim;  *'  Settled 
Land  Act,"  '*  Settlement,  24  R.  C.  42  €X  seq.] 

No.  1.  — SPEIGHT  V.  GAUNT. 
(H.  L.  1883.) 

No.  2.  — LEAROYD  v.  WHITELET, 
(H.  L.  1887.) 

RULE. 

A  TRUSTEE  conducting  the  business  of  the  trust  in  the 
same  manner  as  an  ordinarily  prudent  man  of  business 
would  conduct  his  own,  is  not  responsible  for  the  miscon- 
duct or  insolvency  of  an  agent  of  good  repute  temporarily 
entrusted  with  money  or  securities  in  the  ordinary  course 
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of  business.  But  a  trustee  investing  money  on  a  security 
of  a  speculative  nature  is  responsible  if  the  speculation 
turns  out  a  loss. 

Speight  V.  Oannt. 

9  App.  Cas.  1-38  (b.  c.  53  L.  J.  Ch.  419 ;  50  L.  T.  330 ;  32  W.  R.  435). 

[1]       Trustee  and  Cestui  que  Trust.  —  Liability  of  Trustee  for  Trust  Moneys  lost 

through  Broker, 

A  trustee  investing  trust  funds  is  justified  in  employing  a  broker  to  procure 
securities  authorised  by  the  trust  and  in  paying  the  purchase-money  to  the 
broker,  if  he  follows  the  usual  and  regular  course  of  business  adopted  by 
ordinarily  prudent  men  in  making  such  investments. 

A  broker  employed  by  a  trustee  to  buy  securities  of  municipal  corporations 
authorised  by  the  trust,  gave  the  trustee  a  bought-note  which  purported  to  be 
subject  to  the  rules  of  the  London  Stock  Exchange  and  obtained  the  purchase- 
money  from  the  trustee  upon  the  representation  that  it  was  payable  the  next 
day,  which  was  the  next  account  day  on  the  London  Exchange.  The  broker 
never  procured  the  securities,  but  appropriated  the  money  to  his  own  use,  and 
finally  became  insolvent.  Some  of  the  securities  were  procurable  only  from 
the  corporations  direct,  and  were  not  bought  and  sold  in  the  market,  and 
[*2]  there  was  evidence  that  the  form  of  the  bought-note*  would  have  sug- 
gested to  some  experts  that  the  loans  were  to  be  direct  to  the  corpora- 
tions ;  but  (as  the  House  held  on  the  facts)  there  was  nothing  calculated  to 
excite  suspicion  in  the  mind  of  the  trustee  or  of  an  ordinarily  prudent  man  of 
business ;  and  such  payment  to  a  broker  was  in  accordance  with  the  usual 
course  of  business  in  purchases  on  the  London  Exchange  :  — 

Held,  affirming  the  decision  of  the  Court  of  Appeal  (Lord  FitzGerald 
doubting),  that  the  trustee  was  not  liable  to  the  cestuis  que  trust  for  the  loss 
of  the  trust  funds. 

Semble^  by  the  Earl  of  Selborne,  L.C.,  that  if  the  broker  had  represented 
to  the  trustee  that  tlie  contracts  were  with  the  corporations  for  loans  direct  to 
them  from  the  trustee,  he  would  not  have  been  justified  in  paying  the  money 
to  the  broker,  for  which  in  such  a  case  there  would  have  been  no  moral  neces- 
sity or  sufficient  practical  reason. 

Appeal  from  an  order  of  the  Court  of  Appeal  (Jessel,  M.  R, 
LiNDLEY  and  Bowen,  LJJ.)  reversing  the  decision  of  Bacon, 
V.-C.  (22  Ch.  D.  727). 

The  material  facts  are  set  out  in  the  judgments  of  the  Lord 
Chancellor  and  Lord  Blackburn. 

[After  argument,  the  House  took  time  for  consideration.] 

[4]       November  26.     Earl  of  Selborne,  L.  C.  :  — 

My  Lords,  the  principles  of  equity,   with  respect  to  the 
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duties  and  responsibilities  of  trustees,  and  the  distinction  between 
those  losses  of  trust  funds  for  which  they  are,  and  those  for  which 
they  are  not,  liable,  are  so  well  settled,  and  are  of  such  great 
general  importance,  that  the  present  case,  in  which  two  Courts 
have  differed  as  to  their  application,  has  naturally  been  consid- 
ered by  your  Lordships  with  some  anxiety. 

In  the  early  case  of  Ex  parte  Belchier,  Amb.  218,  before  Lord 
Hardwicke,  it  was  determined  that  trustees  are  not  bound  per- 
sonally to  transact  such  business  connected  with  or  arising  out  of 
the  proper  duties  of  their  trust,  as,  according  to  the  usual  mode 
of  conducting  business  of  a  like  nature,  persons  acting  with  rea- 
sonable care  and  prudence  on  their  own  account  would  ordinarily 
conduct  through  mercantile  agents;  and  that  when,  according  to 
the  usual  and  regular  course  of  such  business,  moneys  receivable 
or  payable  ought  to  pass  through  the  hands  of  such  mercantile 
agents,  that  course  may  properly  be  followed  by  trustees,  though 
the  moneys  are  trust  moneys;  and  that  if,  under  such  circum- 
stances, and  without  any  other  misconduct  or  default  on  the  part 
of  the  trustees,  a  loss  takes  place  through  any  fraud  or  neglect  of 
the  agents  employed,  the  trustees  are  not  liable  to  make  good 
such  loss.  That  authority  has  ever  since  been  followed ;  and,  in 
conformity  with  it,  the  statute  22  &  23  Vict  c.  35,  s.  31,^  enacts, 
that  every  instrument  creating  a  trust  shall  be  deemed  to 
contain  a  *  clause  exonerating  the  trustees  from  liability  [*  5] 
"  for  any  banker,  broker,  or  other  person,  with  whom  any 
trust  moneys  or  securities  may  be  deposited." 

Neither  the  statute,  however,  nor  the  doctrine  of  Ex  parte 
Belchier,  authorises  a  trustee  to  delegate,  at  his  own  mere  will 
and  pleasure,  the  execution  of  his  trust,  and  the  care  and  custody 
of  the  trust  moneys,  to  strangers,  in  any  case  in  which  (to  use 
Lord  Hardwicke 's  words)  there  is  no  **  moral  necessity  from  the 
usage  of  mankind,"  for  the  employment  of  such  an  agency.  The 
cases  of  Rowland  v.  Witherden,  3  Mac.  &  G.  568,  574,  Floyer  v. 
Bostock,  35  Beav.  603,  606,  and  many  others,  show,  that  trustees, 
bound  to  invest  trust  moneys  in  authorised  securities,  are  primd 
facie  answerable  for  the  proper  care  and  custody  of  such  trust 
moneys,   until  they  are  actually  so  invested;  and  will  not  be 

1  Now  replaced  bj  the  24th  section  of  the  Trustee  Act,  1893  (56  &  57  Vict  c.  53), 
which  i9,  in  effect,  identical.    See  English  Notes,  post,  —  R.  C. 
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exonerated  from  liability  it,  in  the  meantime,  thej  leave  them  in 
other  hands,  though  the  hands  of  professional  advisers  or  agents, 
to  whose  assistance,  for  many  purposes  connected  with  the  trust, 
they  may  properly  have  recourse. 

The  present  question  is,  whether  the  respondent,  Mr.  Gaunt, 
has  been  rightly  exonerated,  by  the  Court  of  Appeal,  from  liabil- 
ity for  a  sum  of  £15,275  trust  money  under  the  will  of  John 
Speight  (who  died  in  1877),  of  which  the  respondent  was  trustee, 
and  which  he  paid  on  the  24th  of  February,  1881,  to  a  broker  at 
Bradford,  named  Richard  Ernest  Cooke,  for  the  purpose  of  a  then 
intended  investment  ?  The  burden  of  justifying  this  payment  rests 
upon  the  respondent 

The  facts  which  I  consider  material  are  these :  — 

In  February,  1881,  the  respondent  had  in  his  hands,  for  invest- 
ment, under  Mr.  Speight's  will,  that  sum  of  £15,275,  and  he 
decided  upon  investing  it  in  securities  of  three  municipal  corpo- 
rations, those  of  Leeds,  Huddersfield,  and  Halifax;  dividing  it 
between  them  as  equally  as  he  could. 

The  residence  of  the  testator,  and  of  his  widow  and  children, 
who  were  the  cestuis  que  trust  under  his  will,  was  at  Bradford. 
The  respondent  was  a  woollen  spinner  and  cloth  manufacturer 
residing  at  Stanningley,  about  half  way  between  Leeds  and  Brad- 
ford, and  having  a  place  of  business  in  each  of  those  towns, 
[♦  6]  which  *  he  was  in  the  habit  of  visiting  from  time  to  time, 
usually  on  market  days. 

The  will  of  the  testator  authorised  the  investment  of  his  trust 
funds  in  the  securities  of  municipal  corporations;  and  the  corpo- 
rations of  Leeds,  Huddersfield,  and  Halifax  were  in  undoubted 
credit.  The  respondent  knew,  generally,  that  municipal  corpora- 
tions, of  the  class  to  which  these  belonged,  were  in  the  habit  of 
borrowing  money;  and  he  believed  that  securities  of  these  par- 
ticular corporations  would  be  obtainable,  either  in  the  market,  or 
directly  from  themselves.  Further  than  this,  and  that  he  was 
able  to  judge  of  the  credit  and  character  of  the  corporations,  he 
had  no  knowledge  on  the  subject ;  he  had  not  looked  at  any  share 
lists,  or  advertisements  in  newspapers,  from  which  more  particu- 
lar information  about  it  might  have  been  obtained;  he  did  not 
know  which  of  the  corporations  were  issuing  securities  at  that 
time,  or  the  particular  form  (whether  stock  or  debentures)  of  their 
securities,  or  whether  they  could  or  could  not  be  purchased  in  the 
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open  market  (Questions  1182,  1415,  1571,  1577,  1582,  1591). 
He  considered  the  business  to  be  one  of  a  kind  which  would  be 
most  conveniently  and  properly  transacted  through  a  broker;  and 
if  it  had  been  on  his  own  account,  he  would  have  transacted  it  in 
the  same  manner  (Questions  1469,  1470,  1564).  He  accordingly 
employed  for  that  purpose  Bichard  Ernest  Cooke,  a  stock  and  share 
broker  at  Bradford,  who  though  young  was  then  in  good  credit 
there,  and  who  represented  a  firm  of  good  standing  (John  Cooke  & 
Son)  employed  by  the  testator  as  his  brokers  in  his  lifetime.  He 
had  been  previously  employed  in  selling  securities  of  large  value 
for  the  trust  estate,  and  had,  when  so  employed,  properly  dis- 
charged his  duty.  The  respondent  had  no  reason  to  distrust  either 
the  professional  capacity,  or  the  solvency,  or  the  integrity  of 
Richard  Ernest  Cooka  On  the  18th  of  February,  1881,  he  by 
letter  informed  Miss  Lucy  Speight,  the  testator's  daughter,  that 
he  had  ''given  Cooke  instructions  to  purchase  £15,000  worth  of 
securities  in  Huddersfield,  Leeds,  and  Halifax,  £5000  to  be  in- 
vested in  each  corporation ; "  and  this  information  was  evidently 
intended  to  reach,  and  did  reach,  the  other  members  of  the  family. 

The  instructions  given  by  the  respondent  to  Mr.  Cooke 
were  ♦  (according  to  his  evidence,  Questions  1413-1417)  "to  [*  7] 
buy  £5000  of  Huddersfield,  £5000  of  Halifax,  and  £5000  of 
Leeds  free  of  commission ;  *  which  Mr.  Cooke  undertook  to  do, 
saying  that  he  should  be  able  to  get  his  commission  paid  "  by  the 
other  side.  *  Being  asked  (Question  1414),  "  Did  you  tell  him 
that  you  cared  whether  he  got  debentures,  or  debenture  stock  ?  * 
he  answered,  **  No ;  I  simply  told  him  that  we  were  going  to  in- 
vest in  those  corporations.  I  did  not  tell  him  what  to  get.  I 
did  not  tell  him  where  to  buy,  whether  he  was  to  buy  them  of 
the  corporations  themselves,  or  in  the  open  market" 

As  a  matter  of  fact  (which  Mr.  Cooke  ascertained  by  inquiry, 
but  which  was  not  known  to  the  respondent)  the  corporation  of 
Leeds  was  the  only  one  of  the  three  which  had  issued  any  de- 
benture stock,  though  the  other  two  were  then  borrowing  money 
on  debentures  at  3f  per  cent  interest  The  Leeds  securities  had 
been  quoted,  and  to  a  large  amount  sold,  upon  the  London  and 
some  country  exchanges;  but  there  was  no  similar  market  for 
those  of  the  corporations  of  Huddersfield  and  Halifax,  though 
they  were  sometimes  applied  for  through  brokers,  in  which  cases 
a  commission  seems  to  have  been  allowed  to  the  brokers  by  the 
corporations. 
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The  course  which  would  usually  and  properly  be  taken  by  a 
broker,  acting  under  such  instructions  as  those  given  by  the  re- 
spondent to  Cooke,  appears  by  the  evidence  of  Mr.  Rhodes,  a 
Leeds  stock  and  share-broker:  Question  756,  "When  you  are  in- 
structed to  purchase  any  securities  of  this  kind,  what  is  the  first 
step  you  take  after  you  have  negotiated  for  obtaining  the  securi- 
ties?—  (A.)  We  first  ascertain  if  any  are  on  the  market,  because 
they  are  always  cheaper  than  getting  them  from  the  corporation 
themselves.  The  seller  must  take  less.  If  you  can  get  them  at 
5 J  premium  from  the  corporation,  the  seller  must  take  5  pre- 
mium." Question  757,  "  You  buy  in  the  market  if  you  can?  — 
(A. )  We  do  so  if  we  can. "  Question  764,  **  You  use  your  discre- 
tion as  a  stockbroker  experienced  in  the  matter,  to  determine 
whether  you  will  buy  in  the  market,  or  buy  of  the  corporation  ?  — 
(A. )  Yes. "  And  he  adds  that  having  done  that,  he  informs  the 
client  of  what  he  has  done,  by  sending  him  an  "  advice '  or 
**  bought "  note. 

In  the  present  case  Mr.  Cooke  saw  the  respondent  in  his 
[*  8]  piece-room  *  at  Bradford,  on  a  day  not  exactly  fixed  by  the 
evidence,  but  which  was  probably  between  the  18th  and 
22nd  of  February,  1881 ;  and  he  gives  the  following  account 
(Question  1427)  of  what  then  took  place :  "  He  said  that  he  had 
arranged  for  these  securities.  He  said,  I  shall  be  some  days  yet, 
but  I  will  let  you  know  in  time.  I  said  the  money  is  in  the 
bank,  and  we  do  not  want  to  lose  any  interest  by  taking  it  out 
before  it  is  to  pay.  He  said,  I  will  not  come  for  it  before  I  want 
it,  but  (he  said)  I  cannot  get  Halifax,  they  are  not  issuing,  and 
there  are  none  in  the  market  He  said,  the  corporation  are  not 
borrowing  themselves,  and  there  is  none  in  the  market  I  can 
get  Stockton,  which  will  pay  you  rather  more  interest  than  Hali- 
fax, if  I  can  get  them,  and  I  think  they  will  be  quite  as  safe.  I 
said,  Very  well;  then  buy  Stockton."  In  my  opinion  nothing 
which  passed  at  this  interview  was  calculated  to  suggest  to  the 
respondent's  mind  any  distrust  of  Cooke,  if  (as  I  think)  he  had 
no  reason  to  distrust  him  before. 

Nothing  more  took  place  till  the  24th  of  February ;  when  the 
respondent  in  the  manner  and  under  the  circumstances  stated  in 
his  answers  to  Questions  1428-39,  1452-56,  and  1675-77,  gave 
Cooke  cheques  for  the  money  in  question. 

On  that  day  Cooke  came  again  to  the  respondent's  piece-room, 
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bringing  with  him  an  advice  or  bought-note,  in  the  same  form 
(except  that  "  Stockton "  debenture  stock  was  mentioned  in  it 
instead  of  **  Halifax  ")  with  that  printed  at  page  219  of  the  Ap- 
pendix, It  was  dated  "  Exchange,  Bank  Street,  Bradford,  Yorks. , 
24th  February,  1881,"  was  signed  "  John  Cooke  &  Son,"  and  was 
in  these  words :  "  To  the  executors  of  the  late  John  Speight, 
We  have  this  day  bought  for  you,  as  per  your  order,  subject  to 
the  rules  of  the  London  Stock  Exchange  "  (so  far  in  a  printed 
form,  except  that  the  address,  and  the  word  **  London  "  are  in 
manuscript). 

£5000  Leeds  Corporation  Com.  Debeuture  Stock, 

at  105i  net             £5275 

£5000  Huddersfield    ditto            ditto        at  100  5000 

£5000  Stockton          ditto            ditto        at  100  5000 


£15,275 


*  The  particulars  are  in  manuscript  [•  9] 

Tlie  word  "  account  *  (printed)  was  added  at  the  bottom, 
and  there  was  a  receipt  by  **  J.  C.  &  Son, "  with  a  proper  stamp. 

Cooke  then  said,  **  I  want  the  money  for  these  stocks ;  it  is  to 
pay  to-morrow. "  In  fact,  if  the  transaction  had  been  a  real  one, 
as  represented  on  the  face  of  the  bought-note,  the  money  would 
have  been  payable  on  the  next  day,  the  25th  February,  which 
was  the  next  account  or  settling-day  on  the  London  Exchange 
(Macmillan,  Questions  451-455;  Marshall,  Questions  507-508; 
Cawthra,  Question  1233).  The  respondent  referred  him  to  Mr. 
Musgrave,  the  accountant  to  the  trust  estate,  as  having  the  cheque 
book  and  all  the  other  papers,  and  requested  Cooke  to  go  to  him, 
and  tell  him  to  make  out  three  cheques  for  the  speciiSc  amounts, 
which  Cooke  was  to  bring  back  to  the  respondent  for  his  signa- 
ture, and  to  leave  with  Mr.  Musgrave  the  bought-note,  to  be  put 
among  the  other  papers.  Cooke  accordingly  went  to  Mr.  Mus- 
grave's  ofl&ce,  and  in  about  ten  minutes  returned  with  the  cheques, 
made  out  by  him  as  directed,  which  the  respondent  signed.  In 
this  way  Cooke  was  enabled  to  obtain,  and  did  obtain,  the  money, 
which  he  embezzled,  no  stocks  or  securities  of  any  of  the  corpora- 
tions having  been  in  fact  purchased  by  him.  Cooke  had  left  with 
Mr.  Musgrave,  not  the  same  bought-note  which  he  produced  to 
the  respondent,  but  another  which  (without  the  knowledge  either 
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expected  so  to  procure  them:  and  if  he  procured  them  in  any 
other  way  he  might  also  be  expected,  in  the  ordinary  course  and 
due  performance  of  his  duty,  so  to  inform  his  principal.  It  is 
probable  that  securities  of  municipal  corporations  might  be  ob- 
tained more  easily  than  some  others  by  private  inquiry,  and  per- 
haps with  less  probability  of  their  being  procurable  through  a 
broker  on  better  terms ;  but  I  should  think  it  dangerous,  and  not 
justified  by  any  sound  principle,  to  hold  that  the  duties 
and  *  responsibilities  of  trustees,  in  respect  of  such  invest-  [*  11] 
ments  (when  duly  authorised)  vary  according  to  the  greater 
or  less  facility  of  obtaining  them  in  one  way  or  another  in  each 
particular  case. 

Thinking,  therefore,  that  the  employment  of  Cooke  as  a  broker 
in  this  case,  under  the  instructions  actually  given  to  him,  was 
proper,  and  not  inconsistent  with  the  duty  of  the  respondent  as 
.trustee,  the  next  subject  of  inquiry  is,  whether  it  was  a  just  and 
proper  consequence  of  that  employment,  according  to  the  principle 
of  Ex  parte  Belchier,  that  the  trust  money  should  pass  through 
his  hands. 

Upon  this  point  I  must  first  observe,  that  the  case  appears  to 
me  to  be  different  from  what  it  would  have  been  if  Cooke  had 
entered  into  contracts  with  the  several  corporations  for  direct 
loans  to  them  by  the  respondent,  and  had  reported  to  the  respond- 
ent that  he  had  done  so.  The  agency  of  a  broker,  as  such,  is  not 
required  to  enter  into  a  contract  of  that  kind ;  and  if  the  agency 
of  a  person  who  happens  to  be  a  broker  is,  in  fact,  employed  to  do 
so,  I  do  not  perceive  why  the  consequences  should  be  different 
from  what  they  would  be  if  a  solicitor  or  any  other  person  had 
been  employed.  The  transaction  could  not  be  governed  by  the 
rules  or  usage  of  the  London  or  any  other  exchange.  There  would 
be  no  moral  necessity,  or  suflScient  practical  reason,  from  the 
usage  of  mankind  or  otherwise,  for  payment  of  the  money  to  the 
agent;  there  would  be  no  difficulty  or  impediment,  arising  from 
the  usual  course  of  such  business,  in  the  way  of  its  passing  direct 
from  the  lender  to  the  borrower,  in  exchange  for  the  securities; 
and  if  it  should  be  found  convenient  to  send  it  by  the  hand  of  a 
broker,  or  of  any  other  messenger  or  agent,  this  might  be  done  by 
a  cheque  made  payable  to  the  borrower  or  his  order,  and  crossed, 
as  is  usual  in  direct  dealings  between  vendor  and  purchaser,  debtor 
and  creditor,  when  payments  of  considerable  amount  have  to  be 
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made.  I  think  it  right  not  to  withhold  the  expression  of  my 
opinion,  that  such  a  case  would  fall  within  the  principle  of  JRow- 
land  V.  Witfierden  and  Floyer  v.  Bostock,  rather  than  that  of 
Ux  parte  Belchier,  On  this  subject  I  find  myself  in 
[*  12]  agreement  with  Bowen,  L.  J. ;  *  nor  do  T  infer,  from  the 
judgments  of  Lindlet,  L.  J.,  and  Sir  George  Jessel,  that 
either  of  them  thought  otherwise. 

If,  however,  the  respondent  —  being  justified  (as  I  think  he 
was),  in  the  employment  of  Cooke  in  the  way  in  which  he  em- 
ployed him  —  was  entitled  to  give  credit  to  the  representation 
made  on  the  face  of  the  bought-note  which  he  received  from 
Cooke,  and  to  act  upon  the  faith  of  it,  the  rules  and  usage  of  the 
London  Stock  Exchange  are  material;  and  the  payment  to  the 
broker,  if  made  conformably  to  such  rules  and  usage,  was  no 
breach  of  trust,  and  was  not  at  the  respondent's  peril.  The  whole 
evidence  satisfies  me,  that  the  usual  and  regular  course  of  business 
on  the  London  Exchange  is,  for  the  money,  under  such  circum- 
stances, to  pass  through  the  broker's  hands.  The  Bradford 
brokers,  Marshall,  Macmillan,  and  Gaskell  (Questions  445-451, 
538,  539,  1020,  1021) ;  the  I^eds  brokers,  Williamson  and  Rhodes 
(Questions  741-750,  890-896);  the  London  broker  Carr  (Ques- 
tions 637-645,  717-721),  and  Musgrave,  the  accountant  to  the 
trust  estate  (Question  1147) ;  witnesses  called,  some  on  one  side, 
and  some  on  the  other,  —  are  all  substantially  agreed  in  this ;  and 
their  evidence  is  consistent  with  what  your  Lordships  may  per- 
haps think  within  your  judicial  cognisance,  from  the  case  of 
Nickalh  v.  Merryy  L.  E.  7  H.  L.  530,  in  this  House,  and  other 
cases,  in  which  the  rules,  customs,  and  usages  of  the  London 
Stock  Exchange  have  come  in  question  before  Courts  of  law  and 
equity.  In  such  transactions,  on  the  London  and  other  ex- 
changes, the  brokers  are  personally  liable  for  the  fulfilment  of 
their  contracts. 

Unless,  therefore,  it  can  be  shown  that  the  respondent  was  not 
entitled  to  give,  or  did  not  in  fact  give,  credit  to  the  bought-note, 
as  a  representation  made  by  the  broker  (whose  good  faith  he  had 
then  no  reason  to  suspect)  that  the  securities  in  question  had  been 
bought  upon  or  under  the  rules  of  the  London  Stock  Exchange, 
the  just  and  reasonable  conclusion  from  the  evidence  is,  that  he 
was  justified  in  paying  the  money,  as  he  did,  to  Cooke. 

The  bought-note  has  been  made  the  subject  of  close  professional 
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criticism  by  brokers  examined  as  experts  on  the  part  of  the  ap- 
pellants; and  some  of  the  respondent's  witnesses  of  the  same 
class  also  regarded  it  as  in  some  respects  irregular.  But 
*  their  evidence  does  not  lead  me  to  the  conclusion  that  there  [*  13] 
was  any  irregularity,  patent  and  obvious  to  an  ordinary 
man's  understanding,  on  the  face  of  the  document,  sufficient  to 
be  notice  to  the  respondent  that  it  could  not,  or  did  not,  mean 
what  it  appeared  expressly  to  say ;  or  that  there  had  been,  or  was 
likely  to  be,  any  deviation  by  Cooke  from  the  proper  and  ordinary 
course  of  business.  One  of  the  respondent's  witnesses  (Bhodes^ 
Question  770)  said  that  the  custom,  when  brokers  were  instructed 
to  purchase  corporation  securities  of  this  kind,  was  always  to 
send  out  the  bought-note  "  in  the  same  form,  *  whether  they 
bought  in  the  market  or  of  the  corporation.  But  the  respondent 
is  not  shown  to  have  been  aware  of  any  such  custom,  or  of  any 
other  reason  for  taking  the  words  of  the  document  otherwise  than 
in  their  natural  sense.  The  word  *  London, "  inserted  in  manu- 
script, could  not  have  been  meant,  by  any  one  dealing  bond  Jide, 
as  a  mere  matter  of  form.  Mr.  Ehodes  himself,  and  Mr.  Mus- 
grave  (Questions  783,  784,  1131),  were  agreed  that  there  was 
nothing  to  excite  suspicion  on  the  face  of  the  document ;  nothing 
to  suggest  to  a  prudent  man  that  he  ought  to  hesitate  about  pay- 
ing over  the  money  or  that  it  would  be  dangerous  or  irregular  to 
do  so.  The  respondent  said  (Questions  1442-1444)  that,  as  far 
as  he  knew  or  could  judge,  it  was  a  regular  document 

Some  stress  was  laid  by  the  appellants'  counsel  upon  an  admis- 
sion, which  was  very  frankly  made  on  cross-examination  by  the 
respondent  (Questions  1678-1684),  that  he  "would  have  drawn 
the  cheques  in  the  same  way  even  if  he  had  known  that  the  pur- 
chase had  been  one  direct  from  the  corporation. "  If,  in  that  sup- 
posed case,  he  had  actually  done  so,  I  have  already  said  that  he 
would,  in  my  opinion,  have  incurred  peril  from  which  he  now 
escapes.  But  the  fact  that  he  might  have  failed  to  make  a  dis- 
tinction necessary  for  his  safety  in  a  case  which,  according  to  the 
information  given  to  him  by  his  broker,  did  not  happen,  is  no 
reason  why  a  Court  of  justice  should  not  make  that  distinction 
in  his  favour,  if  what  he  did  was  justified  under  the  actual  cir- 
cumstances of  the  case. 

It  remains  to  be  considered  whether  the  respondent  is  liable, 
on  the  ground  of  wilful  default,  for  his  omission  to  take  any 


308  TRUST  AND  TRUSTEE. 


No.  1.  —  Speight  ▼.  €hMint,  9  App.  Cm.  lS-15. 


active  measures  between  the  24th  of  February  and  the  28th 
[*  14]  or  *  29th  of  March,  1881,  to  obtain  from  Cooke  the  trans- 
fers or  documents  of  title,  which  (if  the  purchases  had 
really  been  made,  as  represented  by  the  bought-note),  Cooke,  or 
his  London  broker,  ought  to  have  received,  in  exchange  for  the 
money,  from  the  sellers  of  the  securities. 

I  prefer  to  rest  my  judgment,  as  to  this  part  of  the  case,  on  tlie 
facts,  so  far  as  they  were  or  ought  to  have  been,  during  that  inter- 
val, within  the  knowledge  of  the  respondent,  rather  than  upon  the 
evidence  given  by  Mr.  Musgrave  that  Cooke  was,  during  the  whole 
of  that  interval  "  irretrievably  insolvent, "  so  that  nothing  could, 
by  any  diligence,  have  been  recovered  from  him. 

As  to  what  the  respondent  did  during  that  interval,  the  evidence 
stands  thus.  He  was  told  by  Cooke,  on  the  evening  of  the  day  on 
which  the  money  was  paid  (about  two  or  three  hours  after  the 
cheques  were  given),  that  he'  had  **  sent  the  money  to  the  proper 
parties,"  and  that  he  could  not,  at  that  time,  tell  when  the  re- 
spondent might  expect  to  have  the  securities.  On  two  or  more 
subsequent  market  days,  the  respondent  made  inquiries  after  the 
documents  directly  from  Cooke,  or  through  Charles  Speight  (one 
of  the  cestuis  que  trust),  with  a  view  to  get  them,  and  "  put  them 
in  the  safe  along  with  the  other  mortgage  deeds."  (Questions 
1460-1467.)  Cooke  said  (on  the  28th  of  February)  that  "they 
had  not  come  yet ;  there  had  not  been  time ; "  and  that  "  he  could 
not  tell  when  they  would  be  there ;  they  took  some  time  to  make 
out  "  The  respondent  was  asked  in  cross-examination  (Questions 
1693-1695,)  "  After  you  had  parted  with  the  money  you  held 
nothing  in  your  hands.  When  did  Cooke  tell  you  that  he  would 
obtain  the  certificate  or  receipt  from  the  corporation  ? "  He  an- 
swered, "  As  soon  as  it  was  ready ; "  and  (to  subsequent  questions) 
that  Cooke  said  he  could  not  tell  how  long  it  would  be ;  "  it  might 
be  a  fortnight,  or  three  weeks. " 

The  usual  course  in  such  cases  seems  to  be,  for  the  purchaser's 
broker,  after  receiving  the  transfer  deeds  in  exchange  for  the  pur- 
chase-money, afterwards  to  see  to  the  registration  of  the  transfers 
in  the  books  of  the  corporations,  and  to  obtain  from  them  the 
proper  certificates ;  for  which  purpose  he  must  necessarily  in  the 
meantime  retain  the  transfer  deeds  in  his  own  hands.  It 
[•  15]  appears  *  from  Mr.  Ehodes*  evidence  (Questions  815-817, 
833-849)  that,  when  such  securities  are  obtained  directly 
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from  corporations,  the  completion  of  the  formal  documents  of  title 
usually  occupies  from  three  to  four  weeks ;  and  I  see  no  sufficient 
reason  for  supposing  that  the  delay  would  be  greater  in  that  case 
than  when  the  securities  had  been  bought  in  the  market 

If  there  had  been,  in  fact,  proper  transfers  executed,  and  duly 
received  in  exchange  for  the  purchase-money,  the  trust  estate* 
would  have  sufifered  no  loss  or  prejudice  frqp  this  delay;  and 
the  question,  therefore  (as  I  view  it),  is,  whether  the  answers 
made  by  Cooke  to  the  respondent's  inquiries,  and  the  fact  of  the 
non-delivery  of  the  securities  before  the  28th  or  29th  of  March, 
ought  to  have  roused  the  respondent's  suspicions,  and  to  have  put 
him  at  some  time  before  that  date  on  taking  active  proceedings 
against  Cooke  ?  He  swears  that  he  did  not  suspect,  and  that  he 
had  no  grounds  for  suspecting,  that  anything  was  wrong,  till 
Cooke's  insolvency  became  known,  when  it  was  too  late  to  recover 
the  money ;  and  I  cannot  discover  in  the  evidence  any  reason  for 
disbelieving  him.  If  he  is  not  liable  on  other  grounds,  I  cannot 
hold  him  liable  merely  for  believing  that  such  an  interval  or 
delay  as  took  place  between  the  24th  of  February  and  the  latter 
part  of  March  might  be  no  more  than  it  was  proper  or  reasonable 
to  allow,  in  the  ordinary  course  of  such  business,  for  obtaining 
from  the  corporations  the  proper  evidence  of  title. 

The  result  is,  that  I  agree  in  the  conclusion  arrived  at  by  the 
Court  of  Appeal ;  and  I  must  move  your  Lordships  that  the  pres- 
ent appeal  be  dismissed  with  costs. 

Lord  Blackburn  :  — 

My  Lords,  the  question  raised  before  this  House  is,  whether  the 
order  of  the  Court  of  Appeal,  so  far  as  it  varied  the  judgment  of 
the  Vice-Chancellor,  is  right.  The  Vice-Chancellor  had  de- 
clared that  the  now  respondent,  Isaac  Gaunt,  had  committed  a 
breach  of  trust  with  reference  to  the  sum  of  £15,275,  and  was 
bound  to  make  good  the  loss,  and  ordered  him  to  pay  it  into  Court 
and  to  pay  costs.  The  Court  of  Appeal  ordered  that  so  much  of 
the  judgment  below  should  be  reversed,  and  that  so  much  of  the 
action  as  prayed  for  special  relief  against  Isaac  Gaunt 
should  be* dismissed  out  of  Court,  Isaac  Gaunt 's  costs  to  [*16] 
be  paid  out  of  the  trust  estate. 

The  case  is  of  importance  to  the  parties  as  involving  a  very  con- 
siderable sum  of  money.     It  is  also  of  general  importance,  so  far 
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as  zha  az^T:cairi:a  of  the  principles,  on  which  the  Court  acts  in 
Rspect  CO  tbe  lixLiliij  ol  trustees  to  make  good  losses  of  trust 
iMndi,  CO  che  facts  >iiscl'jeed  bj  the  eridenoe,  will  be  an  authority 
in  finse  Giaea^  Ahisr  «*:>se  ecnsidaation,  and  leading  the  evi- 
tience,  I  hiTe  ccnas  to  ihs  oocclcssioo  that  the  judgment  appealed 
•  ag jiiL^  is  tizz-t,  and  sLcdd  be  affirmed. 

I  do  G«:>c  zc.:r.i  tbit  ibeie  is  anj  doubt  as  to  the  state  of  facts 
eiistizg  on  ihe  ITzh  ci  FebmaiT,  ISSl,  when  Mr.  Gktunt  b^an 
ciLf^  cransacdccis  in  wLich  it  is  alleged  that  he  was  guilty  of  a 

The  ttscircr,  J.cji  Speight,  cf  Bradford,  was  a  stuff  manufac- 
ttiz^r.  and  he  had  in  his  lifetime  made  some  investments,  and 
Ken  K cghc  and  sold  stocks^  in  doing  which  he  had  been  in  the 
hdbi:  ci  enipLmng  John  Cooke  i  Son,  a  firm  of  stockbrokers  in 
Bradford.  John  Cooke  had  long  earned  on  that  business ;  he  had 
Uuerly  taken  into  partnership  his  son  Eichard,  a  young  man 
^whi^^c?^  dishonesty  has  given  rise  to  the  loss  in  question) ;  and  the 
iit'w  drm  whioh»  after  the  death  of  John  Cooke  in  1877,  consisted 
v^f  Richard  only,  carried  on  the  business,  which  seems  to  have 
been  one  of  the  best  in  Bradford. 

The  testator  died  in  1877,  leaving  a  considerable  property,  and 
by  hi$  will  left  it  all  to  Isaac  Gaunt  and  another  (whom  I  need 
not  afterwarvls  allude  to)  upon  trusts  which  required  the  trustees, 
amount  v>ther  tilings,  to  convert  the  funds  into  money,  and  to 
iu\'e5>t  the  mvnievs  in  the  names  of  his  two  trustees  on  certain 
^tvurities  mentioned.  There  was  a  power  given  to  permit  any 
money  which  at  the  time  of  his  death  should  be  invested  to 
i\'maiu  in  its  then  present  state  of  investment  as  long  as  the  trus- 
totK<5  thought  exixxlient 

Isiuxc  iiAUUt  was  also  a  stuff  manufacturer.  He  had  sometimes 
bought  sitiKvks  for  iuN-estment  for  himself,  in  which  cases  he  had 
omi^loYinl  Moi^^^rs.  Rhodes  &  Rayner,  stockbrokers  of  Leeds.  He 
hrtd  no  siHvial  knowledge  on  the  subject  of  investments,  and  the 

l055tator  must  have  known  he  had  none. 
I*  17]  *Tho  children  of  the  testator  were  all  minors,  and  Mr. 
liAUUt  acwpted  the  trust,  which  seems  to  have  been  a 
ttxuiMosi^mo  one,  out  of  regard  to  his  friend's  family.  It  was 
)>ovfortlY  gmtuitous  on  his  part  I  do  not  think  this  prevented 
it  f^^ui  Iviug  his  duty,  since  he  accepted  the  trust,  to  exercise 
i»n^|H*r  crtW  about  its  execution,  nor  prevented  his  being  respon- 
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sible  for  any  loss  sustained  in  consequence  of  his  neglecting  to  do 
90.  But  I  think  where  a  person  is  to  be  remunerated  for  what  he 
does,  he  ought  not  to  accept  the  employment  unless  he  has  com- 
petent knowledge  and  skill  in  the  business  he  is  to  transact,  and 
may  properly  be  held  liable  if  he  proves  deficient  in  either.  I  do 
not  think  that  a  person  requested  gratuitously  to  accept  a  trust, 
involving  in  it  incidentally  the  conversion  of  investments  into 
money  and  the  reinvestment  of  the  money,  is  under  any  obliga- 
tion to  have  more  knowledge  or  skill  as  to  the  business  of  con- 
verting property  into  money,  and  investing  money  in  stocks  and 
shares,  than  that  which  the  testator  knew  him  to  possess  when  he 
selected  him  as  his  trustee.  The  fact  that  Mr.  Gaunt  had  no 
special  knowledge  on  the  subject  furnished  an  additional  reason 
why,  besides  using  all  the  knowledge  and  skill  he  had,  he  should 
employ  a  stockbroker;  perhaps  he  might  be  excused  if  he  was 
deceived  by  that  stockbroker,  when  a  man  more  conversant  with 
that  business  would  not  have  been  deceived.  I  do  not  think  it 
makes  any  further  difference  in  his  duty  and  responsibility,  and 
I  do  not  think  it  necessary  for  the  decision  of  tiiis  case  to  say 
whether  it  makes  even  that  difference. 

Charles  Speight,  the  eldest  son  of  the  testator,  came  of  age  in 
October,  1880,  and  a  considerable  part  of  the  trust  estate  had  then 
to  be  paid  to  him.  Mr.  Gaunt  seems  to  have  intended  to  retire 
from  the  trust  on  Charles  coming  of  age,  and  hand  it  over  to 
Charles  Speight  and  some  other  trustee  to  be  selected  by  the 
family,  arjd,  with  a  view  to  all  this,  he  took  steps  to  convert  into 
money  those  investments  which  had  been  made  by  the  testator  in 
securities  not  such  as  were  authorised  by  the  will.  For  this  pur- 
pose he  thought  it  necessary  to  employ  a  stockbroker,  and  instead 
of  employing  his  own  stockbrokers,  Ehodes  &  Eayner,  he  em- 
ployed John  Cooke  &  Son,  who  had  been  the  stockbrokers 
*  employed  by  the  testator.  The  work  was  properly  done,  [*  18] 
and  a  considerable  sum,  apparently  more  than  £10,000, 
was  realised  and  collected  and  paid  by  John  Cooke  &  Son.  This, 
and  the  other  cash  belonging  to  the  trust,  was  paid  into  an  account 
opened  in  the  name  of  the  trustees  in  the  Bradford  Banking  Com- 
pany. This  was  a  proper  place  in  which  temporarily  to  deposit 
any  moneys  belonging  to  the  trust  whilst  looking  out  for  invest- 
ments such  as  were  authorised  by  the  trusts  of  the  will.  And 
Mr.  Gaunt  suffered  it  to  remain  there,  apparently  intending  to 
leave  it  to  the  new  trustees  to  choose  the  investments. 
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At  the  earnest  request  of  the  family,  evidenced  by  a  letter  from 
the  widow  (Appendix,  p.  209),  Mr.  Gaunt  consented  to  continue 
to  act  as  trustee.  He  then  thought,  and  rightly  thought,  that  the 
money  should  not  be  left  in  the  bank  at  low  interest,  but  should 
be  invested  in  securities  such  as  would  give  a  higher  rate  of  in- 
terest, and  were  authorised  by  the  terms  of  the  trust.  He  thought 
that  Leeds,  Halifax,  and  Huddersfield,  were  corporations  that  were 
good  to  lend  the  money  to,  and  that  securities  of  those  corpora- 
tions could  be  obtained.  In  all  this  he  was  quite  right,  and 
whether  he  had  or  had  not  talked  it  over  with  the  Speight  family 
is  not  material.  He  resolved  to  employ  John  Cooke  &  Son  (that 
is  Eichard  Cooke)  as  stockbrokers  to  procure  securities  of  those 
three  corporations  to  the  extent  of  £5000  each.  It  was  said, 
though  I  think  it  was  not  much  relied  on,  that  supposing  him  to 
be  justified  in  employing  a  broker  at  all,  he  ought  not  to  have 
employed  Eichard  Cooke,  who,  as  it  has  turned  out,  had  secretly 
indulged  in  speculative  transactions  of  his  own,  which  proving 
unsuccessful  exposed  him  to  great  temptation,  and  who,  as  it 
turned  out,  was  so  dishonest  as  to  yield  to  that  temptation,  and 
obtain  from  the  trustees  the  money  in  question  by  false  pretences 
and  convert  it  to  his  own  use.  And  I  quite  agree  that,  if  Mr. 
Gaunt  had  known  this  to  be  the  position  and  character  of  Eichard 
Cooke,  it  would  have  been  wrong  to  employ  such  a  man.  But  it 
appears  that  Mr.  Gaunt  originally  employed  John  Cooke  &  Son  to 
sell  the  trust  property  which  had  to  be  sold,  in  preference  to 
Ehodes  &  Eayner,  who  were  his  own  brokers,  because  the  testator 
had  employed  that  firm,  which  was  a  good  reason  for  giv- 
[*  19]  ing  that  firm  a  preference;  Eichard  Cooke  having  ♦satis- 
factorily transacted  the  sales,  which  seem  to  have  been  to 
a  considerable  amount,  had  established  a  fresh  ground  for  confi- 
dence on  his  own  account  The  plaintiffs  have  been  unable, 
though  they  have  tried,  to  obtain  evidence  of  anything  which 
should  have  led  Mr.  Gaunt  to  the  conclusion  that  Eichard  Cooke 
was  not  an  honest  man,  or  one  who  ought  not  to  be  trusted  as  far 
as  stockbrokers  are  usually  trusted.  And  it  appears  (Question 
1176)  that  in  the  year  1880  he  did  a  very  large  business. 

The  authorities  cited  by  the  late  Master  of  the  Eolls,  I  think 
show  that  as  a  general  rule  a  trustee  sufl&ciently  dischaiges  his 
duty  if  he  takes  in  managing  trust  affairs  all  those  precautions 
which  an  ordinary  prudent  man  of  business  would  take  in  manag- 
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ing  similar  affairs  of  his  own.  There  is  one  exception  to  this :  a 
trustee  must  not  choose  investments  other  than  those  which  the 
terms  of  his  trust  permit,  though  they  may  be  such  as  an  ordinary 
prudent  man  of  business  would  select  for  his  own  money ;  and  it 
may  be  that  however  usual  it  may  be  for  a  person  who  wishes 
to  invest  his  own  money,  and  instructs  an  agent,  such  as  an 
attorney,  or  a  stockbroker,  to  seek  an  investment,  to  deposit  the 
money  at  interest  with  the  agent  till  the  investment  is  found,  that 
is  in  effect  lending  it  on  the  agent's  own  personal  security,  and 
is  a  breach  of  trust  No  question  as  to  this  arises  here,  for  Mr. 
Gaunt  did  nothing  of  that  kind.  Subject  to  this  exception,  as  to 
which  it  is  unnecessary  to  consider  further,  I  think  the  case  of 
Ex  parte  Belchier,  Amb.  218,  establishes  the  principle  that  where 
there  is  a  usual  course  of  business  the  trustee  is  justified  in  fol- 
lowing it,  though  it  may  be  such  that  there  is  some  risk  that  the 
property  may  be  lost  by  the  dishonesty  or  insolvency  of  an  agent 
employed. 

The  transactions  of  life  could  not  be  carried  on  without  some 
confidence  being  bestowedi  Wlien  the  transaction  consists  in  a 
sale  where  the  vendor  is  entitled  to  keep  his  hold  on  the  property 
till  he  receives  the  money,  and  the  purchaser  is  entitled  to  keep 
his  money  till  he  gets  the  property,  it  would  be  in  all  cases  in- 
convenient if  the  vendor  and  purchaser  were  required  to  meet  and 
personally  exchange  the  one  for  the  other;  when  the 
*  parties  are,  as  is  very  often  the  case,  living  remote  from  [*  20] 
each  other,  it  would  be  physically  impossible. 

Men  of  business  practically  ascertain  how  much  confidence  may 
be  safely  bestowed,  or  rather  whether  the  inconvenience  and 
hampering  of  trade  which  is  avoided  by  this  confidence  is  too 
heavy  a  premium  for  insurance  against  the  risk  thus  incurred. 
When  a  loss  such  as  that  which  occurred  in  Ex  parte  Belchier 
occurs  from  having  bestowed  such  confidence,  they  doubtless  re- 
consider all  this ;  and  when  a  new  practice,  such  as  that  of  mak- 
ing bankers'  cheques  payable  to  order  and  crossing  them  arises,  as 
it  has  done  within  living  memory,  no  doubt  it  is  made  use  of  in 
many  cases  to  avoid  incurring  that  risk,  which  was  formerly  prac- 
tically inevitable.  So  that  what  was  at  one  time  the  usual  course, 
may  at  another  time  be  no  longer  usual. 

Judges  and  lawyers  who  see  brought  before  them  the  cases  in 
which  losses  have  been  incurred,  and  do  not  see  the  infinitely 
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more  numerous  cases  in  which  expense  and  trouble  and  incon- 
venience are  avoided,  are  apt  to  think  men  of  business  rash.  I 
think  that  the  principle  which  Lord  Hardwicke  lays  down  is 
that,  while  the  course  is  usual,  a  trustee  is  not  to  be  blamed  if 
he  honestly,  and  without  knowing  anything  that  makes  it  excep- 
tionally risky  in  his  case,  pursues  that  "usual  course.  And  I 
think  that,  independent  of  the  high  authority  of  Lord  Hard- 
wicke, this  is  founded  on  principle.  It  would  be  both  unreason- 
able and  inexpedient  to  make  a  trustee  responsible  for  not  being 
more  prudent  than  ordinary  men  of  business  are. 

The  question  as  it  seems  to  me  is  whether  Mr.  Gaunt  has  done 
more  than  this. 

It  is  to  be  remembered  that  in  the  state  of  things  which  existed 
in  February,  1881,  Mr.  Gaunt  was  not  only  authorised  to  invest 
in  securities  such  as  were  authorised  by  the  trust,  but  was  bound 
to  do  so  if  he  could. 

For  this  purpose  it  was  necessary  to  ascertain  what  securities  of 
that  sort  could  be  obtained,  and  what  were  the  most  favourable 
terms,  to  make  the  bargain  with  those  who  furnished  the  securi- 
ties, and  when  the  proper  time  came  to  exchange  the  money  for 
the  documents  of  title  to  the  securities.  Stockbrokers 
[•21]  *  professionally  manage  all  this  class  of  business,  and  the 
very  large  number  of  persons  who  pursue  this  trade  is  quite 
suflScient  to  show  that  it  is  usual  to  employ  them. 

Something  should  now  be  said  about  the  stock  exchanges.  The 
brokers  in  London  first  established  a  voluntary  society  who  met  in 
the  Stock  Exchange,  so  that  London  brokers  who  had  been  in- 
structed to  buy  and  brokers  who  had  been  instructed  to  sell  might 
meet  and  make  their  bargains;  then,  with  a  view  to  economise 
business  on  the  same  principles  as  those  which  led  the  bankers  to 
establish  a  clearing-house,  rules  of  the  London  Stock  Exchange 
were  established,  which  from  time  to  time  have  been  improved 
and  altered.  It  is  unnecessary  to  say  anything  about  the  class 
of  members  of  the  London  Stock  Exchange  who  are  jobbers,  not 
brokers ;  nor  as  to  the  complicated  and  very  ingenious  system  of 
tickets  and  novations  by  which  this  is  worked  out  A  great  deal 
will  be  found  about  them  in  the  many  cases  which  arose  after  the 
failure  of  Overend,  Gumey,  &  Co.  as  to  the  liabilities  of  jobbers. 
It  is  enough  to  say  that  a  broker  who  has  bought  for  the  account 
and  given  in  a  ticket  stating  the  name  of  the  person  to  whom  the 
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transfer  is  to  be  made  out  is  personally  liable  to  pay,  in  exchange 
for  the  executed  transfer  deed,  to  the  member  who  has  become 
the  holder  of  the  whole  or  part  of  his  ticket,  and  that  as  the  per- 
son who  has  become  holder  of  the  whole  or  part  of  the  ticket  has 
by  the  rules  ten  days  to  get  the  transfers  drawn  up  and  executed, 
the  broker  must  be  prepared  to  pay  on  the  pay  day,  but  may  not 
actually  have  to  pay,  and  consequently  cannot  get  the  transfer  till 
some  time  after. 

This  system  has  been  found  to  work  in  practice  so  satisfactorily 
that  not  only  are  enormous  sums  paid  on  the  account-day  in  Lon- 
don, but  the  brokers  in  those  large  towns,  where  the  business  is 
sufficient  to  make  them  what  a  witness  calls  '^  stock  exchange 
centres,"  have  established  stock  exchanges  of  their  own  with 
rules  not  identical  with  those  of  the  London  Stock  Exchange  but 
founded  on  the  same  principles.  In  a  town  like  Bradford,  where 
there  are  it  seems  only  five  stockbrokers,  the  numbers  are  not 
sufficient  to  have  caused  a  stock  exchange  to  be  established.  The 
brokers  of  Bradford  do  not,  nor  I  suppose  do  any  other  provincial 
brokers,  confine  themselves  to  dealing  with  the  other 
brokers  of  *  their  own  town,  in  which  case  their  business  [*  22] 
would  be  very  limited.  The  evidence  of  Mr.  Marshall 
(Appendix  80,  Questions  510,  511)  shows  that  they  do  through 
agents  utilise  the  stock  exchanges  in  London  or  any  other  stock 
exchange  centre- 
Was  then  Mr.  Gaunt  justified  in  employing  a  stockbroker  and 
giving  him  authority  to  procure  the  desired  securities  on  the  Lon- 
don Stock  Exchange  if  that  was  the  best  way  to  get  them?  T 
think  he  was.  It  was  argued  by  Mr.  Millar  that  he  was  not ;  for 
that  in  fact  the  securities  of  the  diflferent  corporations  were  not  in 
the  market,  and  could  only  be  obtained  by  lending  the  money  to 
the  corporations;  and  that  any  one  could  obtain  from  them  the 
documents  of  which  copies  are  in  evidence  and  so  learn  that  he 
had  no  more  to  do  than  make  his  offer,  and  when  it  was  accepted 
pay  the  money  into  a  bank  named  by  the  corporation,  which  was, 
Mr.  Millar  argued,  so  simple  an  operation  that  any  one  could  do 
it  without  a  stockbroker  at  all.  This  is  not  quite  accurate,  for 
we  know  from  the  evidence  that  Leeds  had  issued  a  large  quantity 
of  debenture  stock  which  from  time  to  time  was  sold  by  the 
holders,  and  if  sold  would  necessarily  be  sold  somewhat  below  the 
price  which  would  have  to  be  given  to  the  corporation,  and  there- 
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fore,  as  is  explained  by  Mr.  Rhodes  (Question  756),  it  would  have 
been  proper  to  inquire  if  they  were  for  sale  on  the  market  But 
it  is  true  that  it  was  not  likely  that  so  large  a  quantity  as  £5000 
would  be  got  at  once.  We  also  know  that  Halifax  and  Hudders- 
field  had  no  debenture  stocks  at  all,  though  they  had  borrowed 
and  were  borrowing  money  on  mortgages  for  a  fixed  term  of  years, 
which  would  be  equally  good  securitiea  And  though  some  one 
might  be  found  who  wished  to  transfer  a  mortgage  not  yet  due, 
that  would  not  be  likely.  But  Mr.  Gaunt  did  not  know  this: 
and  there  is  neither  principle  nor  authority  for  saying  that  he 
ought  to  have  inquired,  and  might  have  learned,  and  is  to  be 
responsible  for  not  so  doing.  For  independent  of  the  unreason- 
ableness of  requiring  a  trustee  to  leave  his  own  business,  and  do 
part  of  what  a  stockbroker  is  generally  employed  to  do,  there 
would  be  great  risk  of  a  trustee  missing  the  most  profitable  way 
of  obtaining  the  investment,  which  a  stockbroker  would  not  I 
think,   therefore,   Mr.   Gaimt  was  justified   in  employing  John 

Cooke  &  Son. 
[*  23]      *  The  instructions  given  were  verbal,  and  though  the 

word  "  buy "  seems  to  have  been  used,  I  think  it  meant 
"  procure, "  and  so  Cooke,  who  when  he  received  his  instructions, 
probably  did  not  yet  know  that  his  own  clandestine  speculations 
were  to  turn  out  disastrous,  or  at  all  events  did  not  then,  as  far 
as  appears,  intend  anything  dishonest,  understood  them.  For  he 
received  his  instructions  on  Thursday  the  17th  of  February,  and 
on  the  18th  wrote  to  each  of  the  three  corporations  to  inquire  if 
they  were  issuing  debenture  stocks  and  on  what  terms.  He  re- 
ceived the  answers  from  Leeds  and  Huddersfield,  which  were 
dated  on  the  19th,  I  suppose  on  Monday  the  21st  The  answer 
from  Halifax  was  not  written  till  the  22nd,  and  could  not  be 
received  on  the  21st  On  the  21st  Cooke  called  on  Mr.  Gaunt  at 
his  oflBce  in  Bradford,  which  he  visited  on  market  days,  which 
were  Mondays  and  Thursdays.  He  told  Mr.  Gaunt  that  he  had 
arranged  about  the  securities  but  could  not  get  Halifax,  they  were 
not  issuing,  and  there  were  none  in  the  market,  but  Stockton  waa 
Mr.  Gaunt  said,  "  Then  buy  Stockton,"  and  asked  when  he,  Cooke, 
would  want  the  money.  Cooke  answered,  "  In  a  few  days,"  and 
would  let  him  know.  I  do  not  know  whether  Cooke  had  yet 
made  up  his  mind  to  commit  a  fraud  or  not  Mr.  Gaunt's  account 
of  what  then  passed  between  them  is  to  be  found  in  his  answers 
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to  the  Questiona  1426  and  1427.  -It  is  all  that  we  have  to  go  by, 
and  I  have  no  doubt  is  honestly  and  sincerely  narrated,  and  is  as 
accurate  as  any  account  of  a  conversation  which  took  place  some 
months  ago  can  be.  I  draw  the  inference  from  it  that  Mr.  Gaunt 
had  not  the  least  suspicion  of  Cooke's  honesty  or  veracity,  and 
that  he  thought  that  it  was  a  matter  of  course,  in  the  usual  course 
of  business,  that  when  stocks  bought  through  a  broker  had  to  be 
paid  for,  the  broker  was  the  person  who  was  to  pay  the  money  to 
the  vendor,  and  that  the  purchaser  was  to  put  him  in  funds  to  do  so. 

The  account-day  on  the  London  Stock  Exchange  was  the  25th 
of  February.  On  Thursday  the  24th,  by  which  time  Cooke  must 
have  known  that  his  own  clandestine  speculations  had  proved 
disastrous,  and  that,  unless  he  could  provide  funds  on  the  25th  to 
meet  the  demands  on  himself,  he  was  a  ruined  man,  Cooke  came 
again.  There  is  no  doubt  that  then  he  did  not  mean 
*  to  act  honestly,  and  that  he  then  used  false  pretences  to  [*  24] 
obtain  the  money  from  Mr.  Gaunt,  with  intent  to  apply  it 
for  his  own  purposes.  In  that  he  was  successful.  Mr.  Gaunt  was 
deceived,  and  did  put  the  money  in  his  hands. 

It  is  not  suggested  that  Mr.  Gaunt  was  not  bond  fide  and  hon- 
estly doing  what  he  thought  right  And  in  my  opinion  the  whole 
question  in  the  cause  is  whether  it  is  made  out  that  he  neglected 
his  duty  as  a  trustee  not  to  expose  the  property  of  his  cestuis  que 
trust  to  unusual  risks  so  far  as  to  be  guilty  of  a '  breach  of  trust. 
And  the  answer  to  that  question,  according  to  the  authorities 
cited,  and  as  I  think  on  principle,  greatly  depends  on  the  evi- 
dence  of  what  was,  at  that  time,  the  usual  course  of  business. 
The  Vicb-Chanoellor  seems  to  have  thought  that  there  was  great 
negligence  in  acting  on  the  belief  that  Cooke  had  bought  these 
stocks  on  no  better  evidence  than  the  word  of  Cooke  and  the  pro- 
duction of  an  advice-note,  which  the  Vige-Chancellor  calls  a 
scrap  of  paper. 

I  do  not  think  an  advice-note,  however  formally  drawn  up,  is 
really  anything  more  than  the  assertion  of  the  broker  that  he  has 
made  the  contracts.  That  assertion,  if  made  in  an  advice-note, 
is  made  in  such  a  shape  as  to  be  easily  proved  against  him,  but  if 
he  is  prepared,  as  Cooke  no  doubt  was,  to  lie,  and  say  he  had 
bought  when  he  had  not,  it  was  as  easy  for  him  to  draw  out  an 
untrue  advice-note  as  to  make  an  untrue  verbal  statement  Now 
I  do  not  think  that  where  a  broker  has  really  bought  on  the  Lon- 
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don  Stock  Exchange  he  has  any  document  which  he  can  show  to 
prove  that  he  has  done  so.  As  far  as  I  know,  and  certainly  there 
is  no  evidence  to  the  contrary  in  this  case,  the  clients  of  a  broker 
do  not  in  the  ordinary  course  of  business  require  the  production 
of  anything  else  than  the  broker's  advice-note.  They  act  on  the 
belief  that  the  broker  whom  they  have  deemed  trustworthy  is  not 
telling  a  lie.  It  is  a  more  difficult  question  whether,  believing 
that  Cooke  had  made  contracts  on  the  London  Stock  Exchange, 
Mr.  Gaunt  was  justified  in  handing  over  the  money.  To  that  I 
will  return  afterwards. 

The  Vice-Chancellor  (I  think  assuming  that  Mr.  Gaunt  knew 
all  that  we  now  know  about  the  stocks)  comes  to  the  conclusion 
that  Mr.  Gaunt  must  have  known  on  the  29th  of  February 
[*  25]  that,  *  if  Cooke  had  made  any  arrangement  at  all,  it  must 
have  been  one  to  lend  to  the  corporations,  and  that,  if  he 
had  made  such  an  arrangement,  Mr.  Gaunt,  as  a  trustee,  was,  the 
Vice-Chancellor  thinks,  not  justified  in  handing  over  the  money 
to  the  broker,  but  ought,  as  he  says,  to  have  drawn  cheques  in 
favour  of  the  corporations,  by  which  I  suppose  he  means  to  have 
made  his  cheques  payable  to  the  bankers  named  by  the  corpora- 
tions. Now  I  have  already  said  that  I  do  not  think  that  Mr. 
Gaunt  knew  what  we  now  know,  and  I  do  not  think  there  was 
any  duty  on  him  to  learn  what  was  to  be  learned  about  them  so  as 
to  make  him  responsible  as  if  he  had  known.  And  I  agree  with 
the  whole  three  Judges  of  the  Court  of  Appeal  that  the  primd 
facie  inference  which  any  one  would  draw  from  the  form  of  the 
advice-note  (accompanied  by  the  verbal  statement,  which  was  true, 
that  the  25th  was  pay-day,  which  was  all  that  would  have  been 
stated  if  the  blank  after  "  account "  had  been  filled  up  by  inserting 
"  25th  February  ")  was  that  Cooke  stated  that  he  had  "  bought." 

If  Cooke  had  really  arranged  with  the  corporations  to  lend  to 
them,  he  might  without  any  great  irregularity  have  made  out  the 
advice-note  as  he  did,  and  if  Mr.  Gaunt  had  thought  it  made  any 
difference  which  way  it  was  done,  he  might  have  asked.  He  was 
not,  I  think,  called  upon  to  be  suspicious  and  ask,  and  it  is  evi- 
dent that  he  thought.  Whichever  way  it  was,  the  broker  having 
made  the  bargain  and  being  the  person  who  was  to  superintend  the 
payment,  it  was  right  that  he  should  be  put  in  funds  to  make  it. 

Now  when  a  purchase  has  been  made  on  the  London  Stock 
Exchange,   it  is  necessary  that  the  money  should  be  ready  in 
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London,  to  be  paid  in  exchange  for  the  transfers,  from  the  date 
of  the  settling-day  till  the  transfers  are  all  delivered,  in  order  to 
keep  the  buying  broker  out  of  cash  advance,  and  the  evidence  is, 
I  think,  that  it  is  the  usual  course  of  bysiness  to  do  this  by  giv- 
ing to  the  buying  broker  a  cheque  for  the  money,  so  that  he  may 
be  in  funds  to  take  up  the  transfers  when  ready.  If  the  broker 
appropriated  the  money  to  any  other  purpose  it  would  be  an  act  of 
dishonesty  on  his  part,  but  all  men  may  be  dishonest ;  and  even 
if  he  is  not  dishonest,  there  is  a  possibility  that  he  may 
*  fail  before  the  stocks  are  ready,  and  that  the  money  ad-  [*  26] 
vanced  can  be  no  longer  recovered  in  specie.  There  is,  so 
far,  some  risk  incurred  by  trusting  the  broker  for  a  few  days  with 
the  money. 

I  will  state  the  inference  I  draw  from  the  evidence,  referring  to 
the  numbers  of  the  answers  which  have  most  weight  with  me. 

All  bankers,  I  believe,  are  willing  to  undertake  for  their  cus- 
tomers the  purchase  or  sale  of  stocks  and  securities  on  the  London 
Stock  Exchange.  They  find  no  dififtculty  in  getting  brokers  to  act 
for  them  in  doing  so,  without  any  charge  to  the  customer  beyond 
what  would  be  made  by  a  broker  acting  for  the  customer  without 
the  intervention  of  any  banker.  I  do  not  know  in  what  propor- 
tion^ the  banks  and  brokers  divide  the  commission  between  them ; 
but  they  do  make  some  arrangement  which  is  not  popular  amongst 
brokers. 

Mr.  Eastwood,  who  himself  was  the  manager  of  a  bank  at  Brad- 
ford, advised  every  one  who  sought  an  investment  to  employ  a 
banker.  This  is  not  unnatural  advice  from  a  banker,  though  not 
that  which  a  broker  would  give,  and  it  is  not  generally  followed ; 
it  is  still  very  usual  to  employ  brokers.  He  says  that  where 
(Questions  334-338)  a  local  broker  is  employed,  it  would  be  the 
judicious  course  to  take  the  advice-note  to  the  purchaser's  banker, 
and  desire  the  banker  to  arrange  with  the  broker  that  he  should 
present  the  securities,  when  ready,  at  a  bank,  the  correspondent  of 
the  banker  in  the  town  where  the  securities  were  to  be  taken  up. 
That  he  always  advised  that  course,  and  speaking  up  to  1878, 
when  he  ceased  to  be  a  banker,  he  says,**  I  have  not  had  much 
experience  with  regard  to  local  transactions.  It  is  pretty  general 
now,  I  think,  in  Bradford,  with  regard  to  London  transactions. 
It  is  more  general  of  late  years  than  it  used  to  be." 

Mr.   Ehodes,   who  for  forty  years  was  one  of  the  principal 
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broken  in  Leeds,  had  nerer  known  an  instance  of  this;  and  I 
draw  the  infermce  that  sach  a  practice,  if  not  unknown,  in  local 
transactions  is  Teiy  unnsnaL  Mr.  Carr,  a  broker  in  London,  of 
great  e:xperieiice  in  London,  confirms  Mr.  Eastwood's  evidence, 
that  the  course  is  sometinies  adopted  in  London,  but  says  (Ques- 
tions 646,  647)  chat  it  is  ray  rare  that  the  money  is  left  with 
bankers  to  pay  the  brokers  as  they  deliver  the  stock,  and 
[•27]  gives  •as  the  reascm  that  it  is  too  cumbersome;  and  he 
iQiiesti^m  717)  explains  how  it  is  cumbersome  by  an  in- 
stance in  his  own  experienca 

Mr.  McMillan  says  that,  except  in  very  rare  instances,  it  was, 
ttp  to  the  time  of  Mr.  Cooke's  failure,  usual  to  pay  the  money  to 
the  brv^ker.     He  suggests,  what  I  think  is  probable,  that  the  con- 
fidence in  brokers  was  shaken  by  that  failure,  and  I  think  it  very 
likely  that  until  that  confidence  is  restored  there  will  be  more 
caution*  j^rhaps.to  the  extent  of  vexatious  timidity;  and  it  may 
very  jx^bly  become  unusual,  at  least  where  the  sum  is  large,  to 
|>«y,  a$  Mr.  Gaunt  did  in  this  case;  and  if  the  usage  change,  a 
trustee  who  should  pay  in  this  way  after  it  had  ceased  to  be  usual 
so  to  do,  may  be  responsible     As  to  that  I  give  no  opinion.     But 
w^  mu^t  Kx^k  to  what  was  usual  at  the  time  he  acted ;  and  I  think 
that  the  etVect  of  the  evidence  is  to  bring  the  usual  course'very 
n^ar  to  that  which  was  the  usual  course  in  £x  parte  Belchier, 
AuiK  218.     There  the  broker,  who  had  sold  the  tpbacco,  might 
havo  bnnight  the  purchaser  and  the  vendor  together,  and  let  the 
%*x>udv^r  riHvive  the  money  in  exchange  for  the  dock  warrants  or 
wliattnor  it  was  that  represented  the  goods ;  the  only  reason  why 
thrtt  Wrts  not  usual  was  that  it  was  cumbersome,  not  convenient, 
lu^t  timt  it  was  imiH>ssible     Yet  Lord  Hardwicke  thought  that 
tho  vlofouilaut  was  justified  in  following  the  usual  course.     And 
)  n^u^'^H*  with  the  Judges  of  the  Court  of  Appeal  that  Mr.  Gaunt, 
without  iiupiviK^r  want  of  caution,  might  here  believe  that  Cooke 
\\\\\\  lum^^ht  on  the  London  Stock   Exchange  and  might  put  the 
tuohoy  \\\  his  hands  on  the  pay-day. 

*rho  J\ul>;os  in  the  Court  of  Appeal  did  not  think  it  necessary 
to  |^vi»uouui^o  an  opinion  as  to  whether  it  would  have  been  a  breach 
of  duty  iu  Mr.  Omut  to  pay  the  trust  money  into  the  hands  of 
tho  lih»kor.  if  it  had  boon  represented  to  him  (as  the  Vice-Chan- 
nuiou  Ihtm^ht  it  was)  that  the  transaction  was  one  of  loan  nego- 
llnloil  with  tho  oori)orations  and  not  of  purchase  in  the  market 
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No  doubt  there  are  differences  where  that  is  the  case.  The 
broker  who  had  negotiated  a  loan  with  the  corporation  of  Hud- 
dersfield,  for  instance,  would  have  a  letter  in  the  form  printed 
(Appendix  211),  and  the  client  need  not  trust  to  his  bare 
*  word ;  for  that  letter  might  be  shown  to  him.  The  broker  [*  28] 
also  would  not  have  come  under  any  personal  obligation  to 
pay  the  money ;  and  the  time  when  it  was  to  be  paid  would  not 
be  fixed,  and,  as  soon  as  it  was  paid,  the  bemker's  receipt  would 
be  a  good  security  for  the  money.  If  the  client  choose  to  pay  the 
money  through  tiie  broker  (and  in  most  cases  he  would  wish  to  do 
so  in  order  that  the  broker  might  save  the  client  the  trouble  of 
seeing  to  the  due  making  out  of  the  securities,  and  also  to  entitle 
the  broker  to  the  commission  paid  by  the  corporations  to  brokers) 
he  would,  by  giving  his  cheque  to  the  broker,  only  give  it  to  him 
to  hand  over  at  once  to  the  banker,  and  would  incur  no  further 
risk  than  if  he  had  sent  it  by  post  or  by  messenger.  And  even 
that  risk,  which  would  be  nothing  if  the  broker  was  honest,  might 
be  much  reduced  by  crossing  the  cheque  to  the  bankers,  to  credit 
of  the  account  directed  in  the  letter  from  the  corporation.  If  he 
did  so,  the  broker  could  not  appropriate  the  cheque,  unless  he  was 
not  only  dishonest  enough  to  steal,  but  bold  and  skilful  enough 
successfully  to  commit  forgery.  I  think  the  Judges  were  right  in 
thinking  it  not  necessary  to  pronounce  any  opinion  on  what  might 
have  been  the  liability  of  Mr.  Gaunt  if  he  had  believed,  or  ought 
to  have  believed,  this  to  be  the  state  of  the  case,  for  there  was 
nothing  to  lead  him  to  think  it  was  the  state  of  the  case.  I  wish, 
however,  to  say  that  I  am  not  to  be  understood  as  agreeing  with 
the  Vice-Chancellor  on  this.  I  do  not  think  it  necessary  to  form 
a  final  opinion  on  a  point  which  does  not  arise. 

Lord  Watson  :  — 

My  Lords,  I  entirely  concur  in  the  view  which  your  Lordships 
have  taken  of  this  anxious  and  difficult  case. 

Lord  FitzGerald  :  — 

My  Lords,  the  case  now  before  us  presents  for  our  consideration 
questions  of  the  proper  inferences  to  be  deduced  from  the  facts  in 
evidence  rather  than  difficulties  in  law.  It  is  observable  that  the 
general  law,  so  far  as  it  was  stated  by  the  Vice-Chancellor, 
seems  to  have  been  accepted  by  the  Court  of  Appeal,  and 
your  ♦  Lordships  have  now  laid  down  the  principles  of  law  [*  29] 
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which  should  goyem  the  case,  in  a  manner  so  full  and  clear  as 
to  leave  nothing  to  be  added. 

I  accept  it  then  as  settled  law  that  although  a  trustee  cannot 
delegate  to  others  the  confidence  reposed  in  himself,  nevertheless 
he  may  in  the  administration  of  the  trust  fund  avail  himself  of 
the  agency  of  third  parties,  such  as  bankers,  brokers,  and  others, 
if  he  does  so  from  a  moral  necessity  or  in  the  regular  course  of 
business.  If  a  loss  to  the  trust  fund  should  be  occasioned  thereby, 
the  trustee  will  be  exonerated  unless  some  negligence  or  default 
of  his  has  led  to  that  result  Then,  looking  at  the  trust  before  us 
and  the  intended  investment  of  the  trust  fund,  I  concur  in  think- 
ing that  the  trustee  was  entitled  to  employ  a  broker,  and  not  the 
less  entitled  to  do  so  even  if  he  could  have  obtained  the  securities 
direct  from  the  corporations  without  the  intervention  of  a  broker ; 
but  I  must  add  that  looseness  and  seeming  carelessness  character- 
ise the  conduct  of  the  trustee  in  the  absence  of  specific  instructions 
to  the  broker,  and  in  not  withholding  his  final  instructions  until 
the  broker  had  informed  him  what  the  specific  securities  were  to 
be  and  how  to  be  obtained.  I  think,  too,  that  nothing  has  been 
brought  home  to  the  knowledge  of  the  trustee  which  would  have 
suggested  to  him  that  Cooke  was  an  unfit  person  to  be  entrusted 
with  the  transaction,  and  it  appears  that  the  prior  dealings  with 
Cooke  in  reference  to  the  same  trust  had  been  of  a  satisfactory 
character.  There  was  much  time  consumed  in  criticism  on  the 
terms  of  the  fabricated  "  bought-note  "  of  the  24th  of  Eebruary, 
1881,  but  on  the  whole  I  think  that  the  trustee  was  entitled  to 
interpret  it,  as  he  appears  to  have  done,  in  the  language  of  Sir 
(ixouoB  Jbbsxl,  namely,  "  that  the  broker  had  bought  those  things 
for  mo  on  the  Bradford  Exchange,  subject  to  the  rules  of  the  Lon- 
iloii  Stock  Exchange. " 

Th«n  comes  the  diflScult  question  in  the  cause  which  requires 
dun^f ul  coijHideration  and  a  most  cautious  decision :  was  the  txus- 
ton  Jimtiflod  in  paying  over  the  money  to  the  broker  in  the  manner 
imd  undnr  the  circumstances  detailed  in  the  evidence?  Having 
Kot  that  jMijKJr  called  the  bought-note,  and  such  being  its  interpre- 
Ution,  Sir  Gborob  Jessel  asks  a  question  which  with 
(•liO)  *tl»o  answer  he  gives  deserves  very  grave  consideration. 
Ilo  in  rci)re8ented  to  have  said:*  "Now,  if  that  were  so, 

i  Nttiirtlimiil  writer'*  notM  of  the  jadgmentB  printed  in  the  Appendix  before  the 
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what  is  a  trustee  to  do?  It  is  suggested  that  he  might  have 
inquired  whether  the  broker  had  actually  bought  them.  Of  whom 
was  he  to  inquire  ?  Surely  not  of  the  broker.  Is  it  tolerable  that 
a  man  should  so  far  be  bound  to  suspect  his  own  broker  as  that  he 
should  be  compelled  tx)  go  on  the  Stock  Exchange  to  find  out  from 
whom  his  broker  had  purchased,  and  then  to  inquire  of  him? 
Would  it  not  be  that  the  trustee  would  be  informed  by  his  broker, 
'  Ton  treat  me  like  a  thief ;  I  will  have  nothing  more  to  do  with 
you.*  It  is  quite  plain  that  no  man  in  the  ordinary  course  of 
business  ever  does  anything  of  the  kind.  ...  He  must  rely  in 
the  ordinary  course  of  business  on  the  statement  of  his  broker,  and 
he  pays  the  money  to  him  on  that  statement  Well,  that  being 
so,  I  cannot  see  any  ground  whatever  for  saying  that  Mr.  Gaunt 
was  guilty  of  negligence.  Then  there  is  this  allegation,  that  he 
did  pay  this  sum  of  money  on  the  credit  of  the  existence  of  the 
stock  to  Mr.  Cooke.  Then  it  is  said  that  no  bonds  or  debentures 
were  given  by  Mr.  Cooke.  Of  course  there  were  not.  Then  it 
goes  on  to  say  that  no  such  securities  as  debenture  stocks  of  Hud- 
dersfield  and  Halifax  exist  Does  that  matter  ?  I  think  not  It 
is  quite  true  the  representation  was  that  there  were  such,  and  I 
think  that  that  is  the  fair  reading  of  it  But  supposing  it  were 
so,  Mr.  Gaunt  did  not  know  it "  He  then  goes  on  to  say  further : 
"  I  repeat  therefore  when  Mr.  Cooke  told  him  he  had  bought  de- 
benture stuck  he  would  make  no  further  inquiry  as  to  whether 
such  things  existed  or  not  ...  It  appears  to  me  therefore  that 
the  fact  of  the  non-existence  of  some  of  the  securities  has  no  bear- 
ing on  the  question ; "  and  he  concludes  this  portion  of  his  judg- 
ment thus :  "  It  seems  to  me,  therefore,  if  you  once  arrive  at  the 
conclusion  that  Mr.  Gaunt  was  informed  by  the  bought-note  that 
the  purchase  had  been  made  in  that  way,  there  was  no  obligation 
on  him  to  make  any  further  inquiry.  He  trusted  his  broker,  and 
he  was  not  bound  to  ask  the  broker,  *  Have  you  written  me 
a  *  falsehood  ?  *  Have  you  entered  into  a  contract  or  not  ? '  [*  31] 
The  man  told  him  in  writing  that  he  had,  and  he  was 
entitled  to  trust  him,  and  as  it  seems  to  me  there  was  no  obliga- 
tion upon  him  to  make  any  further  inquiry.  " 

It  is  with  extreme  diffidence  that  I  venture  to  criticise  the 
propositions  of  so  eminent  a  Judge,  and  one  whose  strong  and  keen 
intellect  enabled  him  at  once  to  brush  aside  all  difficulties  and 
reach  the  true  point  with  unerring  precision.     This  judgment  of 


'•14r  rmcar  msu  tkcsto. 


tlyWL 


^ir  rfiLB&rZ  TESfiKL  3X1169  TTififfWHit  evidence  of  having  been  de- 
.l7P«ii  TTTTr.eti'  kU^^-  tn  die  ^iomt  of  the  izgninent  My  Lords,  as 
-ra  ize-  •-  ••ir  zo  -ilroi  ^  L  iel  called  oa  to  say  for  myself  that 
nr  r£E-3L;z  r=sdKL  iesns  :s  place  a  stockbnAer  at  a  greater  eleva- 
~i..z  aoL  M&  joniied  :d  i  jzsaaer  •iegree  of  trust  and  credit  than  is 
mLzazrl"  ^^^^l  x  dipr  1911IB.  ami  to  add  that  these  wide  propo- 
-£ii.  z^  *^jrr^^  -ii  3M^  i»  me  iegise  of  alazm  for  the  security  of  trust 
:::z— ±  vri^.:!  iin^  i»  ^aa»  "iinugi  a  stockbroker's  hands.  They 
im^HL  ^  :zis  Tf  inaiH  '2>  "siiff.  zhut  if  a  trustee  employs  an  appar- 
1S1:-  ::r  .^r  xi^  tj  ji^-^sc  snst  rnnis,  no  matter  how  large  the 
iiz.  i^r*  .^  rj.y  MS  m  :iie  orci^'s  lepiesaitations  and  transfer 
::i:r    -izLi  X  iia.  Jcit  xaj  not  inii  indeed  oi^ht  not,  to  make  any 

j:  -\*fir.>  T^.  3K  ±^r  ihe  :r2saee  before  he  paid  over  the  money 
:r   :.r  I-;^u    t  ?r  r'sir^  jn^:  tie  imds  of  Cooke  might  well  have 

•I s    5«.uir    :: ;  ur*r^  Z7;m  aim  wbioh  possibly  might  have  led 

:  tr    L    ,:..r    \x':<n}'Xi  }i  rie  rrtLTid  about  to  be  perpetrated,  or 

.-.     iw'^*i    :    •^*  -*-  u<ir  w' :il[i«.  !■  ::"ng  the  money  for  a  time  or  taking 

-«.  /..t:  -c>:*.  al  ^^  -'^^  :j-'  Tr.^'jitf  D-T  its  Teaching  the  proper  destina- 

.:  J.       >V»?^-u:i:  :ri:  ^<i   jiwr^wcaci'.a  of  the  bought-note  to  be  a 

•ur»  :jfe»   n    iit.^<e  Itx-^il  ^cnntie*  in  Bradford,  but  according  to 

:!v   ^*.t>    I    /:t?   L.nirua  Scjck  Exchange,  he  might  well  have 

t5^»;    J.vk- .    "  Hi"^  j':a  -a»It  with  the  corporation  direct,   or 

•'  .u   ^-v.  iu    ::»i  7*tt  '^«T>  '^ad  what  did  you  buy?    Who  is  to 

•>**.-•  ,1!.$  -ii»  ut.7  '  "*     I:  rs  r^te  certain  that  Cooke  must  have 

ui>  **  *'<:vi  :-^^"^  -*r  mj  ,*citer  :>ts:h  questions  by  additional  false- 

bxvls.  '.^u   iiv^  -  f-.r^^w  that  each  such  falsehood  would  pass 

^u:*^  •.;  -«:u;  ^c  xud  tv.*  J^ececcioa  or  precaution?    If  the  answer 

^.Kt   Avtt»   ^  I  43X  to  g%?t  the  Huddersfield  and  Stockton 

'^  \^'^  >^u-  ..v?>  ♦  ^^^m  the  corporations  direct"  (they  were  repre- 

>8<-itww:  ;v  ^di^v  N?eix  obtained  at  par),  the  result  might  have 

\Mt  ,i>a;  ;>c  :r»ji:>t<v  would  have  insisted  on  the  cheques  being 

.i-,^^  vt  tH^our  of  :h^^  corporations.      If  the  reply  had  been 

\i,   /n^   ^v?v  Vt^^t  iu  Bradford  from  local  people  or  local 

>;*  ;v.tv  ^'^i:  ^v*^  r.aturU  than  to  say,  "Then  I  will  make  the 

\s  ,.v<^  x\o  <  \'  tv*  '-^'^  iwple  and  you  can  hand  them  over  to 
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a  ^\,' »<  -«^'  wjvr  transfers T*  I  will  not  pursue  this 
^  ^."^v?  tvr  ^;  tki^  iv  that  none  of  the  replies  would  have  excited 
4^»\  x"N^*o;ott  Vs'^i  ^^*  vni$:ht  not  to  be  left  to  speculate  on  that 
•'  ^0  '    it^\^«  A  n'V«xN«ewtAtivm  made  the  same  day  that  the  money 
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was  to  be  paid  the  next  day,  but  without  any  inquiry  as  to  why, 
or  to  whom,  or  where,  the  cheques  are  delivered  over  to  Cooke, 
who  forthwith  misappropriates  them.  The  breach  of  trust,  if 
there  was  any,  and  the  loss  were  then  complete. 

Upon  the  question  whether  there  was  a  breach  of  trust  in  thus 
placing  the  trust  fund  in  the  hands  of  Cooke,  I  have  Jiesitated 
very  much,  but  my  doubts  are  not  so  strong  as  to  warrant  me  in 
dissenting.  I  am  overborne  by  the  weight  of  your  Lordships' 
judgment  affirming  the  decision  of  the  Court  of  Appeal,  and  am 
coerced  to  concur,  but  with  much  hesitation. 

There  remains  but  one  point,  not  pressed  with  much  vigour, 
either  in  the  Court  of  Appeal  or  before  your  Lordships,  as  to 
whether  there  was  neglect  of  duty  on  the  part  of  the  trustee  in 
not  making  due  inquiry  after  the  trust  fund  or  the  supposed  secu- 
rities in  which  it  was  to  be  invested,  in  the  interval  between  the 
24th  of  February,  when  the  fund  was  parted  with,  and  the  28th 
of  March,  when  Cooke's  insolvency  became  public  and  notorious. 
I  shall  pass  over  this  very  shortly.  The  money  was  represented 
to  be  required  for  payment  on  the  25th  of  February  on  the  deliv- 
ery of  the  transfers,  but  not  until  the  transfers  were  delivered. 
There  would  then  remain  nothing  to  be  done  but  to  register  the 
transfers,  for  as  the  alleged  purchase  was  of  debenture  stock  there 
would  be  no  securities  to  be  made  out.  The  evidence  has  satisfied 
me  that  due  diligence  was  not  used,  and  that  in  allowing  himself 
to  be  satisfied  with  the  statement  of  Cooke  "  that  he  could 
not  tell  when  the  securities  would  be  there,  they  *  took  [*  33] 
some  time  to  make  out, "  he  was  not  exercising  that  care 
which  a  prudent  and  reasonable  man  ought  to  have  exercised  if 
the  money  had  been  his  own.  I  do  not  think  it  any  sufficient 
reply  to  say  "  that  the  loss  was  anterior  to  that  negligence. ' 
Diligence  even  then  might  have  reduced  the  actual  loss.  Even 
if  my  interpretation  of  the  facts  on  this  branch  of  the  case  is  cor- 
rect, it  could  only  lead  to  an  inquiry  whether  any  and  what  por- 
tion of  the  lost  money  might  have  been  recovered  from  Cooke  by 
greater  diligence.  The  plaintiffs  have  not  asked  for  such  an  in- 
quiry, for  the  probable  reason  that  they  are  satisfied  that  Cooke 
was  so  utterly  insolvent  that  nothing  could  have  been  got  from 
him. 

Order  appealed  from  affirmed  ;  and  appeal  dismissed  with  costs. 

Lords'  Journals,  26th  November,  1883. 
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Learoyd  v.  Whiteley  and  oihen. 

12  App.  Cu.  727-738  (8.  c.  57  L.  J.  Ch.  390;  58  L.  T.  93 ;  36  W.  R  721). 

[727]  TrusUe.^InvestmerU.—Real  Securities. ^Mortgage  of  Trade  Premues,  — 
Brickfield,  —  Valuation  of  Trade  Premises,  —  Interest, 

Trustees  invested  trust  money  on  the  security  of  a  5  per  cent  mortgage 
of  a  freehold  brickfield,  with  buildings,  machinery,  and  plant  affixed  to  the 
soil,  being  advised  by  competent  valuers  that  the  property  was  a  good 
security  for  the  amount  invested.  The  valuers'  report  was  in  fact  based  upon 
a  valuation  of  more  than  double  the  amount  invested,  and  upon  the  supposition 
that  the  concern  was  going,  but  the  report  did  not  state  this,  nor  distinguish 
between  the  value  of  the  land  and  that  of  the  buildings,  machinery,  &c.  The 
trustees  acted  hon&fide,  but  acted  upon  the  report  without  making  any  further 
inquiries.     The  security  having  failed :  — 

Held,  affirming  the  decision  of  the  Court  of  Appeal  (38  Ch.  D.  347),  that 

the  trustees  had  not  acted  with  ordinary  prudence,  and  were  liable  to  make 

good  the  money  with  interest  at  4  per  cent  from  the  date  of  the  last 

[*728]  *  payment ;  and  that  the  tenant  for  life  was  not  liable  to  return  to  the 

trustees  1  per  cent,  which  was  claimed  on  the  ground  that  the  higher 

interest  was  due  to  its  being  a  hazardous  security. 

Appeal  from  a  decision  of  the  Ciourt  of  Appeal  (33  Ch. 
D.  347). 

The  facts  are  (briefly)  as  follows :  — 

Benjamin  Whiteley  by  his  will  in  1874  appointed  the  appel- 
lants, Learoyd,  an  accountant,  and  Carter,  a  schoolmaster,  executors 
and  trustees,  and  directed  them  to  invest  £5000  and  pay  the  in- 
come to  the  respondent,  Elizabeth  Whiteley,  during  her  life,  and 
after  her  death  to  hold  the  £5000  or  the  investments  in  trust  for 
her  children.  The  investment  clause  contained  a  power  to  invest 
**  in  or  upon  real  securities  in  England  or  Wales. "  The  testator 
died  in  1876  and  his  will  was  proved  by  the  appellants. 

In  January,  1878,  the  appellants  invested  £3000,  part  of  the 
£5000,  together  with  £500  from  another  source,  upon  a  5  per  cent 
mortgage  by  Messrs.  Barstow  &  Hartley  of  a  freehold  brickfield 
containing  about  ten  acres  with  the  buildings,  machinery,  brick 
and  pipe  kilns  affixed  to  the  soil,  situate  near  Pontefract,  York- 
shire, where  the  mortgagors  then  carried  on  their  business  of 
sanitary  tube  and  fire-clay  manufacturers.  Before  lending  the 
money  the  appellants  employed  Messrs.  Uttley  and  Gray,  local 
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valuers  of  experience,  to  survey  on  their  behalf.  The  valuers' 
report,  made  in  October  1877,  after  describing  the  situation, 
works,  machinery,  &a ,  and  business  then  carried  on,  said,  ^  We 
are  aware  there  should  be  a  large  margin  in  brickworks,  as  the 
material  is  constantly  being  worked  out:  but  having  carefully 
considered  this  we  think  the  land,  premises,  and  freehold  fixtures 
form  a  good  security  for  £3500. "  The  report  then  stated  that  the 
mortgagors  intended  to  lay  out  about  £1700  in  buildings  and 
other  improvements,  and  added,  **  when  these  things  are  carried 
out  the  security  would  certainly  be  as  good  for  £4500  as  it  is 
now  for  £3500." 

The  mortgagors  paid  the  interest  regularly  till  August,  1884, 
when  they  failed,  and  the  business  ceased.  In  January,  1884, 
they  tried  to  sell  the  property  by  auction  but  failed,  it 
being  bought  *  in  at  £3300.  The  respondents,  Elizabeth  [*  729] 
Whiteley  and  her  children,  having  brought  an  action 
against  the  appellcuits  seeking  to  make  them  liable  for  an  im- 
proper and  unauthorised  investment,  at  the  trial  before  Bacon, 
V.-C,  evidence  was  given  for  the  plaintiffs  by  valuers  who  saw 
it  in  1885,  that  the  property  was  in  1878  probably  worth  about 
£2300,  taken  not  as  a  going  concern,  and  about  £3200  as  a  going 
concern.  For  the  defendants,  Mr.  Uttley,  who  made  the  report  in 
1877,  testified  that  he  had  then  valued  it  for  the  purposes  of  the 
security  at  £7200  as  a  going  concern,  the  land  being  valued  at 
£2000;  and  his  evidence  was  supported  by  other  valuers. 

Bacon,  Y.-C,  held  the  trustees  liable  to  make  good  the  £3000 
with  interest  at  4  per  cent  from  August,  1884  (32  Ch.  D.  196), 
and  this  decision  was  affirmed  by  the  Court  of  Appeal  (Cotton, 
LiNDLEY  and  Lopes,  L.  JJ.)  (33  Ch.  D.  347). 

July  1,  5,  7.  Sir  Horace  Davey,  Q.  C,  and  W.  Baker,  for  the 
appellants :  — 

The  ordinary  rule  as  to  investments  —  not  an  absolute  one  but 
such  as  the  Courts  will  in  the  absence  of  special  circumstances  act 
on  —  is  that  trustees  should  not  lend  more  than  two-thirds  of  the 
value  on  freehold  land,  and  one-half  on  land  and  buildings  used 
in  trade.  The  evidence  establishes  (and  the  Courts  below  so 
thought)  that  £7200  was  the  fair  value  of  the  property  at  the 
time  of  the  investment  Was  that  a  proper  security,  seeing  that 
a  trade  was  carried  on  ?  The  rule  of  one-half  allows  for  the  fact 
of  trade.     If  besides  the  margin  of  one-half  a  deduction  is  to  be 
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made  for  the  value  of  the  trade  machinery,  plant,  &c. ,  the  allow- 
ance is  made  twice  over.  That  is  the  fallacy  of  the  judgments 
below.  Trustees  are  not  expected  to  possess  professional  skill  or 
knowledge.  Speight  v.  Gaunt,  !22  Ch.  D.  727,  739,  9  App.  Cas. 
1,  per  Jessel,  M.  R,  and  the  House  of  Lords.  It  is  said  that  a 
trustee  must  exercise  that  prudence  and  care  which  a  reasonably 
prudent  and  careful  man  would  exercise  in  the  management  of  his 
own  affairs.  Not  a  very  satisfactory  rule;  a  man  is  entitled  to 
be  imprudent  in  his  own  affairs  The  only  rule  really  is 
[*  730]  what  the  Courts  think  a  prudent  ♦  trustee  ought  to  do.  If 
he  chooses  reasonably  proper  professional  agents  and  hon- 
estly acts  on  their  advice,  he  is  not  liable.  Ex  parte  JSelehier, 
Amb.  218.  Rowland  v.  Witherden,  3  Mac.  &  6.  568,  and  Bostoeh 
V.  Floyer,  35  Beav.  603,  do  not  contradict  the  principle  contended 
for.  SticJcney  v.  Sewell,  1  My.  &  Cr.  8,  Stretton  v.  Ashmall,  3 
Drew.  9,  and  In  re  Olive,  34  Ch.  D,  70,  are  illustrations  of  the 
rule  of  practice  as  to  an  ordinary  prudent  mem,  where  the  trustees 
were  held  liable.  So  is  Oxley  v.  Scarth,  51  L.  T.  (N.  S.)  692, 
where  they  were  exonerated.  Lewin  on  Trusts  (ed.  1885),  p.  325, 
says  that  trustees  would  not  in  general  be  justified  in  lending  so 
much  as  one-half  on  buildings  used  in  trade,  but  the  authorities 
cited  do  not  bear  out  that  proposition.  JRoyds  v.  Eoyds,  14  Beav. 
54,  was  a  decision  only  as  to  costs.  Budge  v.  Chimmow,  L.  R  7 
Ch.  D.  719,  is  clearly  distinguishabla  At  all  events  the  order 
as  to  the  payment  of  interest  is  wrong :  the  appellants  are  liable 
only  for  the  balance  of  interest  at  4  per  cent  from  January,  1878, 
after  giving  credit  for  and  deducting  the  interest  actually  paid  by 
the  appellants.  The  question  does  not  affect  the  infant  eestuis  que 
trust,  only  the  tenant  for  life,  and  she  cannot  both  repudiate  the 
mortgage  and  claim  the  interest  paid  under  it. 

Marten,  Q.  C. ,  and  A.  N.  Cumming  (Seward  Brice,  Q.  C. ,  with 
them),  for  the  respondents,  contended  that  the  judgments  below 
were  right,  distinguished  the  cases  relied  on  contrd^  and  also 
referred  to  Smethurst  v.  Hastings,  30  Ch.  D.  490. 

Baker  replied. 

The  House  took  time  for  consideration. 

August  1.     Lord  Halsbury,  L.  C.  :  — 

My  Lords,  in  this  case  trust  funds  have  been  lost  by  an  invest- 
ment on  insuflBcient  security. 
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Some  doubt  has  been  expressed  as  to  whether  Bacon,  V.-C.,  did 
not  intend  to  decide  that  the  security  upon  which  the  money  was 
invested  was  not  a  real  security  at  all  and  therefore  not 
*  within  the  powers  of  the  trustees.  In  my  opinion  [*  731] 
Bacon,  V.  -C. ,  did  not  intend  so  to  decide :  what  he  said 
was  —  what  I  think  is  accurate  —  that  although  the  ten  acres  of 
land  upon  which  this  money  was  invested  was  in  a  certain  sense 
real  security  because  it  was  land,  the  substantial  value  upon  which 
the  money  was  advanced  was  a  brickmaking  concern.  The  trade 
has  ceased  to  exist ;  and  the  substantial  part  of  the  security,  which 
represented  £3500  or  £3000  —  for  I  do  not  think  it  is  material  to 
consider  the  question  of  £500  —  has  ceased  to  exist 

No  one  either  at  the  bar  or  in  either  of  the  Courts  in  which 
this  matter  has  been  litigated  has  doubted  that  the  trustees  in- 
tended to  do  what  was  right,  and  no  imputation  can  certainly  be 
made  against  them  that  they  were  actuated  by  jmy  other  motive 
than  that  of  procuring  the  highest  amount  of  interest  that  they 
could  for  their  cestui  que  trust  But  the  goodness  of  their  motives 
cannot  justify  the  propriety  of  the  investment  A  trustee  must 
use  ordinary  care  and  caution,  and  although  it  is  impossible  to 
lay  down  an  absolute  rule  —  and  indeed  it  cannot  be  contended 
that  the  ordinary  practice  of  Courts  of  equity  has  the  force  of 
law  —  yet  there  are  some  limits  beyond  which  it  is  manifest  no 
trustee  is  authorised  in  going. 

It  is  of  course  true  that  it  is  not  because  the  money  has  been 
lost  that  the  trustees  are  necessarily  liable.  But  as  the  money 
has  been  lost  by  the  insuflBciency  of  the  security,  it  is  necessary  to 
see  what  precautions  were  taken  by  the  trustees  in  conducting  the 
business  of  the  trust 

I  think  it  is  quite  clear  that  a  trustee  is  entitled  to  rely  upon 
skilled  persons  in  matters  in  which  he  cannot  be  expected  to  be 
experienced.  He  may  perhaps  rely  upon  a  lawyer  on  some  mat- 
ters of  law,  and  in  this  case  I  do  not  deny  that  he  would  be 
entitled  to  rely  on  a  valuer  upon  a  pure  question  of  valuation. 
But  unless  one  examines  with  reference  to  what  question  the 
skilled  person  gives  advice,  it  is  possible  to  confuse  the  reliance 
which  may  be  properly  placed  upon  the  skill  of  a  skilled  person 
with  the  judgment  which  the  trustee  himself  is  bound  to  form  on 
the  subject  of  the  performance  of  his  trust  I  do  not  think  it  is 
true  to  say  that  one  is  entitled  to  consider  the  special  qualities  or 
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degree  of  intelligence  of  the  particular  trustee.  Persons 
[*  732]  who  accept  *  that  oflSoe  must  be  supposed  to  accept  it  with 
the  responsibility  at  all  events  for  the  possession  of  ordi- 
nary care  and  prudence. 

In  applying  the  principles  that  I  have  indicated  to  this  particu- 
lar case,  it  is  obvious  to  remark  that  the  trustees  not  only  relied 
upon  the  skilled  persons  for  the  possession  by  those  persons  of 
skill  in  their  own  business,  but  appear  to  have  adopted  without 
sufficient  care  what  those  skilled  persons  said. 

As  to  the  propriety  or  impropriety  of  the  investment  looked  at 
not  merely  as  a  question  of  value  but  as  a  question  of  the  due  per- 
formance of  the  trust,  is  it  true  to  say  the  trustees  have  been  mis- 
led by  an  erroneous  statement  as  to  what  was  the  value  of  the 
land  ?  I  think  not  I  should  think  they  might  well  be  able  to 
defend  themselves  from  responsibility  on  the  ground  that  they 
had  selected  a  reasonably  careful  person  and  acted  upon  the  skilled 
advice  that  they  had  received  upon  such  a  question  —  but  that  is 
what  they  did  not  do. 

Assuming  in  their  favour  that  they  sufficiently  understood  and 
analysed  the  valuers'  report  —  though  I  doubt  whether  that  as- 
sumption is  accurate  —  they  acted  on  advice  not  that  these  ten 
acres  of  land  were  as  land  a  sufficient  security  for  the  sum  they 
invested,  but  whether  they,  the  trustees,  were  justified  in  invest- 
ing upon  the  security  of  a  speculative  trading  adventure.  The 
forming  a  judgment  on  such  a  question  was  the  duty  of  the  trus- 
tees themselves  —  a  duty  which  they  could  not  delegate  to  others. 

I  only  wish  to  add  that  I  am  unable  to  follow  or  adopt  some 
observations  of  the  Court  of  Appeal  which  seem  to  point  to  a 
different  degree  of  care  in  regard  to  the  conduct  of  the  business  of 
a  trust  according  to  whether  there  are  persons  to  take  in  the 
future,  or  whether  the  trust  fund  is  to  be  created  for  one  benefi- 
ciary absolutely.  The  question  must  be  the  due  care  of  the  capi- 
tal sum.  Whether  that  capital  sum  is  one  in  which  there  is  a 
life  estate  only,  or  absolutely  for  the  use  of  the  beneficiary,  seems 
to  me  to  bear  no  relation  to  the  question  of  the  due  caution  which 
a  trustee  is  bound  to  exercise  in  respect  of  the  investment  of  the 
trust  fund. 

I  agree  with  Cotton,  L.  J. ,  that  the  tenant  for  life  during  the 

time  the  money  was  invested  received  the  income  she  was 

[•  733]  *  entitled  to  receive,  and  that  the  trustees  were  right  in 
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paying  her  the  inteiest,  as  it  was  iu  truth  and  in  fact  the  in- 
terest received  from  the  trust  fund  whereof  she  was  tenant  for 
life.  But  it  seems  quite  an  untenable  proposition  to  contend  that 
she  is  therefore  bound  to  bring  into  account  the  interest  that  she 
has  received  upon  the  investment,  because  that  investment  has 
turned  out  to  be  an  insecure  one  and  the  trustees  are  called  upon 
to  make  good  the  deficiency  that  has  arisen. 

I  am  of  opinion  that  the  judgment  of  the  Court  of  Appeal  was 
right,  and  I  move  your  Lordships  that  this  appeal  be  dismissed 
with  costs. 

Lord  Watson:  — 

My  Lords,  I  also  am  of  opinion  that  the  order  of  the  Court  of 
Appeal  must  be  affirmed. 

As  a  general  rule  the  law  requires  of  a  trustee  no  higher  degree 
of  diligence  in  the  execution  of  his  office  than  a  mem  of  ordinary 
prudence  would  exercise  in  the  management  of  his  own  private 
affairs.  Yet  he  is  not  allowed  the  same  discretion  in  investing 
the  moneys  of  the  trust  as  if  he  were  a  person  sui  juris  dealing 
with  his  own  estate.  Business  men  of  ordinaiy  prudence  may, 
and  frequently  do,  select  investments  which  are  more  or  less  of  a 
speculative  character;  but  it  is  the  duty  of  a  trustee  to  confine 
himself  to  the  class  of  investments  which  are  permitted  by  the 
trust,  and  likewise  to  avoid  all  investments  of  that  class  which 
are  attended  with  hazard.  So,  so  long  as  he  acts  in  the  honest 
observance  of  these  limitations,  the  general  rule  already  stated 
will  apply. 

The  Courts  of  equity  in  England  have  indicated  and  given 
effect  to  certain  general  principles  for  the  guidance  of  trustees  in 
lending  money  upon  the  security  of  real  estate.  Thus  it  has  been 
laid  down  that  in  the  case  of  ordinary  agriculturtcl  land  the  margin 
ought  not  to  be  less  than  one-third  of  its  value ;  whereas  in  cases 
where  the  subject  of  the  security  derives  its  value  from  buildings 
erected  upon  the  land,  or  its  use  for  trade  purposes,  the  margin 
ought  not  to  be  less  than  one-half.  I  do  not  think  these  have 
been  laid  as  hard  and  fast  limits  up  to  which  trustees  will  be 
invariably  safe,  and  beyond  which  they  can  never  be 
*  in  safety  to  lend,  but  as  indicating  the  lowest  margins  [*  734] 
which  in  ordinary  circumstances  a  careful  investor  of  trust 
funds  ought  to  accept     It  is  manifest  that  in  cases  where  the 
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that  would  have  made  on  his  estimate  he  said,  "  I  should  say  10 
per  cent  would  represent  the  difference  not  as  a  going  concern. 
Everything  was  in  order. "  The  answer  is  by  no  means  satisfac- 
tory. It  assumes  that  the  works  would  be  kept  in  the  same  good 
order ;  and  it  leaves  out  of  account  the  possibility  of  depression  in 
the  brick-making  trade,  a  factor  which  I  do  not  think  a  prudent 
valuator  would  omit  from  his  calculations.  But,  taking  his  esti- 
mate as  he  gave  it,  a  deduction  of  10  per  cent  leaves  a  margin  of 
£520  below  the  minimum  amount  which  ought  to  be  allowed  in 
order  to  cover  the  possible  depreciation  of  subjects  affected,  to  the 
extent  of  five-sevenths  of  their  value,  by  the  fluctuations  of  trade. 

Upon  the  question  of  interest  I  agree  with  the  reasoning  of 
Cotton,  L.  J.  I  do  not  think  the  tenant  for  life  can  now  be 
required  to  repay  or  give  credit  for  any  part  of  the  sums  paid  to 
her  before  August,  1884,  as  the  actual  income  of  the  trust  estate. 

Lord  FftzGerald  concurred : — 
[*  738]         Order  appealed  from  affirmed,  and  appeal  diemiseed 
with  easts. 
Lords'  Journals,  1st  August,  1887. 

ENGLISH  NOTES. 

On  the  subject  of  trust,  see  generally,  The  Tmstee  Act,  1893  (66  & 
67  Vict  c.  63).  y 

The  general  statutory  provision  as  to  indemnity  is  now  the  24th 
section  of  the  Trustee  Act,  1893  (replacing  the  similar  provision  of  the 
Act,  22  &  23  Vict.  c.  36,  s.  31)  which  is  as  follows :  — 

Sect.  24.  ''  A  trustee  shall,  without  prejudice  to  the  provisions  of 
the  instrument,  if  any,  creating  the  trust,  be  chargeable  only  for  money 
and  securities  actually  received  by  him  notwithstanding  his  signing 
any  receipt  for  the  sake  of  conformity,  and  shall  be  answerable  and 
accountable  only  for  his  own  acts,  receipts,  neglects,  or  de&ults,  and 
not  for  those  of  any  other  trustee,  nor  for  any  banker,  broker,  or  other 
persons  with  whom  any  trust  moneys  or  securities  may  be  deposited, 
nor  for  the  insufficiency  or  deficiency  of  any  securities,  nor  for  any  other 
loss,  unless  the  same  happens  through  his  own  wilful  default;  and  may 
reimburse  himself,  or  pay  or  discharge  out  of  the  trust  premises  all 
expenses  incurred  in  or  about  the  execution  of  his  trusts  or  powers." 

Speight  V.  Gaunt  is  distinguished  by  Exkbwigh,  J.,  in  BuUoek  v. 
Rdiock  (1886),  66  L.  J.  Ch.  221,  66  L.  T.  703,  on  the  ground  that 
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in  the  latter  case  the  trustees  were  guilty  of  negligence  in  not  making 
earlier  enquiries  by  which  the  property  might  have  been  saved. 

Magjius  v.  Queensland  National  Bank  (1887),  36  Ch.  D.  25  (C.  A. 
1888)  37  Ch.  D.  466,  57  L.  J.  Ch.  413,  58  L.  T.  248,  36  W.  R.  577, 
was  a  case  where  a  bank  to  whom  securities  had  been  transferred  by 
three  trustees  in  security  of  an  advance,  was  held  liable  for  transferring 
them  (on  payment  off  of  the  advance)  to  a  purchaser  nominated  by  one 
of  the  trustees,  instead  of  re-transferring  them  to  the  three  trustees, 
—  and  so  enabling  the  first  trustee  to  carry  out  a  fraud  on  the  trust. 

In  the  case  of  In  re  Brogder^  Billing  v.  Brogden  (C.  A.  1888),  38 
Ch.  D.  546,  59  L.  T.  650,  37  W.  R.  84,  a  trustee  was  held  liable  for 
negligence  in  not  taking  action  to  enforce  payment  of  a  sum  due  to  the 
trust  estate. 

In  all  these  cases  Speight  v.  Craunt  was  distinguished. 

In  Jobson  v.  Falmer,  1893,  1  Ch.  71,  62  L.  J.  Ch.  180, 67  L.  T.  797, 
41  W.  R.  264,  RoMEB,  J.,  following  Speight  v.  Gaunt,  held  that  a 
trustee  was  not  liable  for  loss  of  a  chattel  belonging  to  the  trust  by 
the  felony  of  a  servant,  to  whom  the  chattel  was  properly,  having 
regard  to  the  nature  of  the  business  of  the  trustees,  entrusted. 

In  the  case  of  In  re  De  Pothonier,  Dent  v.  De  Fothoniery  1900, 
2  Ch.  529,  69  L.  J.  Ch.  773,  83  L.  T.  220,  it  was  held  by  Cozbns- 
Hakdy,  J.,  that  trustees  who  were  expressly  authorised  to  invest  in 
bonds  to  bearer,  are  justified  in  depositing  the  securities  with  a  bank 
of  good  repute,  leaving  the  bankers  to  cut  off  the  coupons  as  required, 
and  to  collect  the  interest  in  the  ordinary  course. 

As  to  the  right  of  a  trustee  to  be  indemnified  in  the  sense  of  being 
supplied  with  funds  to  meet  his  liabilities  properly  incurred,  out  of  the 
trust  estate,  see  also  note  to  Lacy  v.  HiUj  2  R.  C.  525.  As  mentioned 
in  that  note,  this  right  of  a  trustee  who,  in  accordance  with  the  trust 
instrument,  has  made  (or  holds)  investments  which  expose  him  to  a 
liability,  is  illustrated  by  cases  arising  out  of  the  City  of  Glasgow 
Bank  failure.  The  cases  —  Cunningham  v.  Montgomerie  (1879), 
and  Robinson  v.  Frasei^s  Trustees  (1880)  —  will  be  found  in  the  Scotch 
reports,  6  Rettie  (Court  of  Session  4th  series),  1333,  and  7  Rettie,  707. 
These  decisions  appear  to  have  been  acquiesced  in  without  an  appeal  to 
the  House  of  Lords.  The  question  which  had  been  much  doubted  in 
Scotland  was  whether  trustees,  who  accepted  shares  **as  trustees"  in 
the  usual  manner  there,  could  be  made  liable  at  all.  This  was  decided 
against  the  trustees,  in  the  House  of  Lords  in  Muir  v.  City  of  Glasgow 
Bank  (1879),  4  App.  Cas.  337,  40  L.  T.  839,  27  Wi  R.  603.  The 
trustees  being  liable,  the  question  of  their  rights  to  indemnity  clearly 
depended  on  whether  their  holding  of  the  shares  was  authorised. 
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AMERICAN  NOTES. 

A  trustee  is  never  responsible  for  losses  which  occur  without  fault  or  negli- 
gence on  his  part,  the  measure  of  the  care  and  skill  required  of  him  being 
that  which  a  prudent  man  exercises  in  the  direction  of  his  own  affairs.  Baldy 
V.  Hunter,  171  United  States,  388;  Carpenter  v.  Carpenter,  12  Rhode  Island, 
544 ;  In  re  Accounting  of  Dean,  86  New  York,  398 ;  Pinney  v.  Newton,  66 
Connecticut,  141 ;  Pine  y.  Whiiej  175  Massachusetts,  585 ;  KnowUon  v.  Brad- 
ley, 17  New  Hampshire,  458;  Gould  v,  Chappell,  42  Maryland,  466;  Faircloth 
V.  Brinson,  42  Georgia,  619;  Christy  v.  Mc Bride,  2  Illinois,  75;  Woodruff  v. 
Snedecor,  68  Alabama,  437,  442 ;  Booker  v.  Armstrong,  93  Missouri,  49,  59 ; 
Calkins  v.  Bump,  120  Michigan,  335 ;  Seawell  v.  Greenway,  22  Texas,  691 ; 
Mikell  V.  Mikell,  5  Richardson  Equity  (S.  C),  220;  2  Story,  £q.  Jnr. 
(13th  ed.),  8.  1269;  1  Perry  on  Trusts  (5th  ed.),  ss.  404,  441.  Where,  for 
instance,  an  administrator  satisfied  the  Probate  Court  that  he  had  not  been 
wanting  in  due  care  as  to  money  of  the  intestate's  estate  which  was  stolen 
from  his  safe  by  burglars,  the  decree  of  that  Court  discharging  him,  on  the 
settlement  of  his  account,  as  to  the  money  so  lost,  was  affirmed.  Stevens 
V.  Gage,  55  New  Hampshire,  175,  and  cases,  supra. 

When  such  power  is  not  expressly  given,  a  trustee  cannot  delegate  any  of 
his  duties  which  involve  the  exercise  of  discretion  or  judgment,  but  he  may 
employ  others  to  perform  mere  mechanical  or  ministerial  duties,  such  as 
causing  advertisements  of  sale  to  be  put  up,  proclaiming  the  sale  at  auction, 
or  receiving  bids.  PoweU  v.  Tuttle,  3  New  York,  396;  Gibson  t.  National 
Park  Bank,  98  id.  87,  96;  Bales  v.  Perry,  51  Missouri,  449;  Munson  v.  Ensor, 
94  id.  504;  Lewis  v.  Reed,  11  Indiana,  239.  The  employment  by  the  trustee 
of  an  agent  or  attorney  to  perform  ministerial  acts,  and  his  giving  to  him 
directions  how  to  act,  are  not  a  delegation  of  the  trust.  1  Perry  on  Trusts 
(5th  ed.),  s.  409.  Such  agent,  when  so  acting,  as  when  he  is  the  mere  mouth- 
piece of  an  administrator,  performing  in  the  latter's  presence  the  simple  act  of 
crying  the  sale  of  a  piece  of  ground,  appears  not  to  be  in  such  a  trust  relation 
to  the  estate  as  disables  him  to  purchase  at  the  sale.  Hawkins  v.  Ragan,  20 
Indiana,  193,  197. 

Such  agent  is  primarily  accountable  only  to  the  trustee  who  employs  him ; 
but  he  may  by  his  conduct  readily  make  himself  responsible  also  to  the  cestui 
que  trust.  On  the  one  hand,  the  agent  cannot  have  a  lien  upon  the  trust 
estate,  since  the  trustee  cannot  create  a  charge  on  the  trust  fund,  enforceable 
at  the  suit  of  a  creditor,  without  express  power  and  authority  therefor.  Lyon 
V.  Hays,  30  Alabama,  430 ;  Steele  v.  Steele,  64  id.  438;  Johnson  v.  Leman,  131 
Illinois,  609 ;  Goodman  v.  Lee,  40  Illinois  Appellate  Courts,  229 ;  Dinsmoor  v. 
Bressler,  56  id.  207;  Chicago  Fireplace  Co,  v.  Tait,  58  id.  293.  Neither  will 
the  law  permit  trust  property  to  be  impaired  by  the  trustee's  negligence. 
Parmenter  v.  Barstow  (Vt.),  47  Atlantic  Rep.  365.  On  the  other  hand,  if  the 
agent  acts  fraudulently  or  collusively,  or  gains  a  personal  advantage  from  his 
dealings  with  the  trust  property,  he  becomes  by  construction  a  trustee  de  son 
tort,  and,  as  such,  is  directly  responsible  to  the  cestui  que  trust.     Shearman  v. 


B.  C.  VOU  XXV.]        TRUST  AND  TRUSTEE.  337 

Hot.  1,  2.  —  Spdglit  ▼.  Oftont ;  Lear^yd  ▼.  Whitelej.  —  Votat. 

Morrison f  149  Pennsylvania  State,  B86;  Lehmann  v.  Rothbarthf  111  Ulinois, 
185,  and  159  id.  270;  1  Perry  on  Tnuts  (5th  ed.),  s.  246;  2  id.  8.  813. 

A  truBtee  who  is  guilty  of  gross  negligence  in  the  management  of  the  trost 
estate,  as  hy  accepting  improper  security  upon  the  investment  of  trust  funds, 
is  not  relieved  from  its  consequences  by  the  fact  that  he  acted  under  the 
advice  of  counsel,  a  banker,  or  other  skilled  agent  or  attorney.  In  re  Wester- 
field,  53  New  York  Supplement,  25,  34,  39;  63  id.  10;  and  163  New  York, 
209. 

Trustees  are  never  permitted  to  use  the  trust  funds  in  their  possession  for 
speculative  purposes,  for  the  benefit  either  of  themselves  or  of  the  trust  estate. 
If  they  violate  this  rule,  they  are  personally  liable  for  all  losses  so  caused  to  the 
estate,  and  whatever  is  gained  thereby  they  must  account  for,  as  a  part  of  the 
trust  funds.  1  Story,  £q.  Jur.  (18th  ed.),  s.  465;  1  Perry  on  Trusts  (5th  ed.), 
ss.  427-431 ;  MiUer  v.  Dodge,  59  New  York  Supplement,  1070.  As  to  invest- 
ments, trustees  are  everywhere  subject  to  the  general  rule  of  care  and  caution, 
but  the  particular  securities  which  they  may  safely  take  vary  according  to 
locality,  home  securities  being  generally  treated  as  preferable ;  and  they  vary 
in  different  states.  The  matter  is  sometimes  regulated  by  state  statutes  in 
America,  and  a  summary  of  such  statutes  will  be  found  in  Mr.  A.  P.  Loring's 
Trustee's  Handbook  (2d  ed.),  pp.  98,  100.  The  laws  of  the  various  states 
give  a  preponderance  in  favor  of  the  rule  adopted  by  the  Courts  in  Massachu- 
setts, which,  while  not  allowing  a  trustee  to  hazard  the  safety  of  the  fund 
under  any  temptation  to  make  extraordinary  profits,  yet  permits  him  not  only 
to  invest  in  real  estate,  first  mortgages,  and  principal  securities,  as  in  New 
York,  but  also  in  good  stocks,  the  secured  notes  of  individuals,  and  certifi- 
cates of  deposit  of  good  banks.  See  Harvard  College  v.  Amory,  9  Pickering 
(Mass.),  446 ;  Hunt,  Appellant,  141  Massachusetts,  515 ;  Dickinson,  Appellant, 
152  id.  184;  Penn  v.  Fogler,  182  Illinois,  76;  In  re  Harmon's  Estate,  61  New 
York  Supplement,  50. 

As  to  investments  by  way  of  outlays  that  a  trustee  may  here  make,  the 
following  cases  serve  as  illustrations,  the  first  being  clearly  a  case  of  salvage 
with  respect  to  what  had  previously  been  invested.  In  Gisbom  v.  Charter  Oak 
Life  Ins.  Co.,  142  United  States,  826,  337,  where  a  declaration  of  trust  of 
mining  property  clearly  contemplated  the  continued  operation  of  the  mine, 
and  the  keeping  of  it  and  its  appurtenances  in  good  repair,  the  trustee  was 
held  not  bound  to  stop  work  the  moment  the  vein  was  lost,  but  justified  in 
incurring  expense  in  making  at  least  a  limited  exploration  to  see  if  the  lost 
vein  could  not  be  recovered.  In  Drake  v.  Crane,  127  Missouri,  85,  it  was 
held  that  a  power  to  invest  and  reinvest  trust  money  requires  it  to  be  so 
placed  as  to  be  safe  and  productive ;  and  that,  out  of  a  reserve  fund  set  apart 
to  guard  against  bsses  by  shrinkage  in  values  or  other  contingencies,  the  trus- 
tee was  justified  in  making  a  donation  to  a  corporation  about  to  build  a  hotel 
in  the  neighborhood  of  the  trust  real  estate,  it  appearing  that  the  hotel  would 
prevent  decrease  in  the  value  of  the  realty  owned  by  the  estate,  and  increase 
its  revenues.  See  Eufatda  National  Bank  v.  Manasses  124  Alabama  379. 
In  general,  the  fact  that  a  trustee  is  given  discretion  in  managing  and 
investing  the  trust,  and  as  to  continuing  his  testator's  investments  or  busi- 
ness, does  not  release  him  from  the  duty  to  observe  the  established  rules 
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as  to  investing  trust  funds.  Clark  v.  BeerSj  61  Connecticut,  87 ;  Matiock$  t. 
MoulUm,  84  Maine,  545;  Caapari  t.  Cutcheon^  110  Michigan,  86;  Janes  ▼. 
Jonesj  86  Virginia,  845.  In  Re  Hall,  164  New  York,  196,  where  trustees, 
empowered  by  will  to  invest  '*  in  any  security,  real  or  personal,  which  they 
may  deem  for  the  benefit  of  my  estate,  and  calculated  to  carry  out  the  inten- 
tion of  ibis''  will,  invested  in  the  preferred  stock  of  an  umbrella  corporation, 
which  had  no  real  estate  or  plant,  the  Court,  conceding  that  their  discretion 
under  the  will  was  not  limited  to  the  investments  required  by  a  Court  of 
equity  in  the  absence  of  any  directions  from  the  testator,  said:  *'  The  range 
of  so-called  '  legal  securities '  for  the  investment  of  trust  funds  is  so  narrow  in 
this  state  that  a  testator  may  well  be  disposed  to  give  his  executors  or  trustees 
greater  liberty  in  placing  the  funds  of  the  estate.  But  such  a  discretion,  in 
the  absence  of  words  in  tiie  will  giving  greater  authority,  should  not  be  held 
to  authorize  investment  of  the  fund  in  new  speculative  or  hazardous  ventures. 
If  the  trustees  had  invested  in  the  stock  of  a  railroad,  manufacturing,  bank- 
ing, or  even  business  corporation,  which,  by  its  successful  conduct  for  a  long 
period  of  time,  had  achieved  a  standing  in  commercial  circles  and  acquired 
the  confidence  of  investors,  their  conduct  would  have  been  justified,  although 
the  investment  proved  unfortunate.  But  the  distinction  between  such  an 
investment  and  the  one  before  is  very  marked.  Surely  there  is  a  mean  be- 
tween a  government  bond  and  the  stock  of  an  Alaska  gold  mine,  and  the  fact 
that  a  trustee  is  not  limited  to  the  one  does  not  authorize  him  to  invest  in  the 
other.  In  our  judgment  the  authority  given  to  the  appellants  by  this  will  is 
quite  similar  to  that  vested  in  trustees  in  the  New  £ngland  States,  where  the 
strict  English  rule  as  to  the  investment  of  trust  aecuiitieB  whieh  prevails  in 
this  state  does  not  obtain." 


USER. 

GRAY  V.  BOND, 
(a  p.  1821.) 

RULE. 


Public  acts  of  user  in  a  particular  manner  of  a  tenement 
for  the  convenient  enjoyment  of  another  tenement,  exercised 
without  interruption  for  more  than  twenty  years  furnish  evi- 
dence from  which  a  grant  may  be  presumed. 
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Oray  and  another  v.  Bond  and  another. 

2  Brod.  &  Bing.  667-672  (23  B.  B.  530). 

Fishery,  —  Evidence  of  User.  —  Presumption  of  Orant. 

Where  the  lessees  of  a  fishery  had  publicly  landed  their  nets  on  the  [667] 
shore  at  A.  for  more  than  twenty  years,  and  bad,  at  varioos  times,  dressed 
and  improved  the  landing  place  (both  the  fishery  and  the  landing  place  haying 
originally  belonged  to  one  person,  but  no  evidence  being  offered  to  show  tbat 
he,  or  those  who  under  him  owned  the  shore  at  A.,  knew  of  the  landing  nets 
by  the  lessees  of  the  fishery) :  Held,  that  it  was  properly  left  to  the  jury  to  pre- 
sume a  grant  of  the  right  of  landing  to  the  lessees  of  the  fishery,  by  some  for- 
mer owner  of  the  shore  at  A. 

This  was  an  action  on  the  case,  for  disturbing  the  plaintiffs  in 
the  enjoyment  of  their  right  of  drawing  nets  to  land,  on  the  banks 
of  the  river  Derwent,  wherein  they  had  a  fishery.  The  defendants 
pleaded  the  general  issue,  and  at  the  trial  before  Baylet,  J. ,  at 
the  York  Spring  Assizes,  1820,  a  verdict  was  found  for  the  plain- 
tiffs,  subject  to  the  opinion  of  the  Court,  upon  the  following 
case. 

The  river  Derwent  is  a  public  navigable  river  in  the  county  of 
York,  the  tide  whereof  flows  to  a  point  higher  up  the  river  than 
the  place  mentioned  in  the  declaration  called  the  Crabtree  fell- 
itgs.  This  river  forms  the  boundary  of  the  manor  of  Elvington, 
which  extends  to  the  line  of  the  stream,  and  the  lord  of  that 
manor,  from  time  immemorial,  hath  been  seised  of  a  fishery  in 
the  river  on  the  Elvington  side  of  the  river,  to  the  line  of  the 
stream  thereof,  and  extending  throughout  the  length  of  the  manor 
which  he  claims,  as  appurtenant  to  the  manor.  Befoie,  and  at 
the  time  of  the  execution  of  the  lease  and  release  hereinafter  men- 
tioned, Bichard  Sterne  was  seised  in  his  demesne  as  of  fee  of  the 
manor  of  Elvington,  and  of  the  lands  conveyed  by  the  deed,  as 
well  as  other  lands  within  the  manor,  and  adjacent  to  the  river 
Derwent,  and  being  so  seised,  by  indenture  of  lease  and  release, 
dated  the  3rd  and  4th  October,  1774,  he  conveyed  to  Ealph  and 
John  Dodsworth  (among  other  things)  the  close  of  land  upon 
which  the  felling  called  the  Crabtree  felling  is  situated.  The 
plaintiffs  are  possessed  for  a  term  of  years  of  the  legal  estate  of 
and  in  the  manor  and  fishery;  and,  at  the  time  of  the 
grievance  complained  *  of  in  the  declaration,  were  in  pos-  [*  668] 
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seadcm  of  the  fisheiy.  It  was  proved  at  the  trial,  that  the 
owneiB  of  the  fisherjr  and  their  lessees,  had,  for  abo^e  twenty 
yean  last  past,  and  in  the  lecollection  of  one  witness,  at  the  dis- 
tance of  sixty-four  years  ago,  for  the  more  convenient  use  and 
enjoyment  of  their  said  fisheiy,  drawn  and  palled  their  nets  to 
and  upon  the  bank  of  the  river,  at  certain  different  parts  thereof, 
on  the  Elvingtcm  side  of  the  river,  for  the  purpose  of  taking  the 
fish  oat  of  the  nets,  and  that  they  had  occasionally  dressed  the 
landing  places,  by  sloping  the  foreshore,  and  levelling  the  ground 
with  a  spade:  These  landing  places  are  called  palls  or  fellings, 
and  are  thirteen  in  number,  within  the  manor  of  Elvington.  The 
other  fellings  are  situate  upon  different  cloees,  which,  before  the 
time  of  the  said  conveyance,  were  and  still  are  the  property  of 
the  lord  of  the  manor  of  Elvington ;  but  the  felling  in  question, 
called  the  Crabtree  felling,  is  situate  upon  one  of  the  closes  which 
were  conveyed  to  Balph  and  John  Dodsworth,  by  the  before-men- 
tioned deeds  of  lease  and  release,  under  whom  Mr.  Preston,  the 
present  proprietor  of  the  closes,  now  claims  and  is  seised  of  the 
same.  There  was  no  evidence  either  way,  whether  Ralph  or  John 
Dodsworth,  or  any  person  under  whom  Mr.  Preston  claims,  or  Mr. 
Preston  himself  had  any  knowledge  of  or  was  privy  to  the  said  use 
of  the  Crabtree  felling.  The  defendants,  as  the  servants  of  Mr. 
Preston,  and  by  his  direction,  before  the  commencement  of  this 
action,  placed  stakes  in  and  upon  the  Crabtree  felling,  so  ais 
thereby  to  prevent  the  plaintiffs  from  pulling  their  nets  to  land, 
and  using  the  said  felling  so  conveniently  as  before. 

It  was  objected  by  the  defendants  at  the  trial,  that,  as  the  land 
upon  which  this  felling  was  situated,  had  been  conveyed  by  the 

owner  of  the  fishery  to  the  Dodsworths  in  1774,  without 
[*  669]  any  reservation  or  any  exception  *  of  the  right  of  landing 

nets  upon  the  said  felling,  such  right  was  entirely  gone. 
The  learned  Judge  left  it  to  the  juiy  to  presume,  from  the  evi- 
dence of  enjoyment,  a  grant  of  the  right  to  land  nets  upon  the 
Crabtree  felling,  to  the  owners  of  the  said  fishery,  by  some  former 
owner  of  the  close  whereupon  it  was  situated,  since  the  year  1774 ; 
and  the  jury  thereupon  found  a  verdict  for  the  plaintifiis,  dam- 
ages Is. 

The  question  for  the  opinion  of  the  Court  was,  whether  the 
direction  of  the  learned  Judge  was  right  If  the  learned  Judge 
ought  to  have  directed  the  jury  to  presume  such  grant,  then  the 
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said  veidict  was  to  stand;  but  if  not,  then  a  nonsuit  was  to  be 
entered. 

The  case  was  aigued  on  a  former  day  in  this  term. 

Bosanquet,  Serjt,  for  the  plaintiffs,  contended,  that  it  was 
properly  left  to  the  jury  to  presume,  from  the  evidence  of  enjoy- 
ment, a  grant  of  the  right  to  land  nets  upon  the  loctts  in  quo,  and 
cited  Campbell  v.  Wilson,  3  East,  294  (7  R  E.  462);  Yard  v. 
Ford,  2  Wms.  Saund.  175  b  ;  Keymer  v.  Summers,  Bull.  N.  P.  74 

Hullock,  Serjt.,  for  the  defendants.  —The  cases  cited  for  the 
plaintiffs  do  not  apply.  Mere  lapse  of  time  will  not  of  itself 
raise  against  the  owner  the  presumption  of  a  grant.  In  Campbell 
V.  Wilson,  there  was  a  notorious  user  for  twenty  years  exercised 
adversely.  And  so,  in  all  the  cases  collected  by  Serjeant  Wil- 
liams in  Yard  v.  Ford,  particularly  Darwin  v.  Upton,  the  grounds 
for  such  a  presumption  were  infinitely  greater  than  in  the  present 
case.  One  of  the  general  grounds  of  a  presumption,  is  the  ex- 
istence of  a  state  of  things  which  may  reasonably  be 
accounted  for,  by  supposing  *the  matter  presumed,  per  [♦670] 
Abbott,  Ch.  J.,  in  Doe  v.  EUder,  2  B.  &  Aid.  782  (21 
R  R  488).  Here,  none  of  the  parties  interested  were  aware  of 
the  practice  which  obtained  with  respect  to  the  landing  of  the 
nets  upon  the  particular  spot  Though  an  uninterrupted  posses- 
sion for  twenty  years  and  upwards,  be  a  bar  in  an  action  on  the 
case,  yet  the  rule  must  be  taken  with  this  qualification,  that  the 
possession  was  with  the  acquiescence  of  the  person  seised  of  an 
estate  of  inheritance.  The  mere  knowledge  of  the  tenant  is  not 
sufficient,  otherwise  he  might  collude,  to  the  great  inconvenience 
of  his  landlord.  Daniel  v.  North,  11  East,  372.  The  grounds 
for  presuming  the  surrender  of  terms,  are  laid  with  equal  tender- 
ness to  the  interests  of  the  owner  of  the  inheritance,  and  show 
the  jealousy  with  which  the  law  sanctions  a  presumption.  Doe 
V.  Wright,  2  B.  &  Aid.  710  (21  R  R  461);  Doe  v.  ffilder,  2  B. 
&  Aid.  782  (21  R  R  488).  The  distinction  between  this  case 
and  those  cited  for  the  plaintiffs  is,  that,  in  the  latter,  knowledge 
on  the  part  of  the  person  interested  was  presumed  upon  clear 
grounds.  There  is  no  such  knowledge  in  evidence  in  this  case, 
which  completely  falls  within  the  reasoning  of  Lord  Ellenbor- 
OUGH,  in  Daniel  v.  North,  and  the  rule  there  laid  down  by  him 
and  the  rest  of  the  Court. 

Bosanquet,  in  reply,  was  stopped  by  the  Court. 
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Dallas,  Ch.  J.  —  I  tiiiiik  tbe  question  was  properly  left  to  the 
juTj  to  pfesmiie  or  Dot,  from  the  facts  before  them,  a  right  on  the 
port  of  tbe  plaintifiTs  to  land  their  nets  on  tbe  locus  in  quo^  and  a 

giant  from  some  former  owner  of  the  soil  We  are  not 
[*  671]  now  called  on  to  decide  *  whether  the  jniy  were  right  or 

wrong  in  the  conclusion  to  which  they  ha^e  come  (though 
bad  I  been  one  of  them  I  should  probably  ha^e  come  to  the  same), 
but  the  question  is,  whether  the  learned  Judge  left  it  to  them 
properly,  to  presume  a  former  grant  I  agree  with  the  argument 
which  has  been  urged  on  the  part  of  the  defendants,  that  mere 
lapse  of  time  will  not  of  itself  raise  against  the  owner  the  pre- 
sumption of  a  grant  When  lapse  of  time  is  said  to  aSord  such  a 
presumption,  the  inference  is  also  drawn  from  accompanying  facts ; 
and  here,  where  there  is  no  direct  evidence  whether  or  not  the 
owner  of  the  land  had  any  knowledge  of  what  passed,  the  infer- 
ence to  be  drawn  must,  in  a  peculiar  d^ree,  depend  on  the  nature 
of  the  accompanying  facts;  and  the  presumption  in  favour  of  a 
grant  will  be  more  or  less  probable,  as  it  may  be  more  or  less 
probable  that  those  facts  could  not  have  existed  without  the  con- 
sent of  the  owner  of  the  land.  The  circumstances  proved  in  the 
present  case,  were  sufficient  to  leave  to  a  jury,  as  circumstances 
from  which  the  knowledge  of  the  owner,  and  his  acquiescence,  on 
the  supposition  of  a  preceding  grant,  might  fairly  be  presumed. 
This  was  done ;  and  how  could  it  be  inferred  that  the  owner  had 
not  such  knowledge,  when  he  was  proved  to  be  in  possession  of 
the  property,  when  the  landings  were  all  made  publicly,  and  the 
soil  had  actually  been  levelled  to  facilitate  the  plaintiffs'  access. 
I  entertain  no  doubt,  that  the  question  was  properly  left  to  the 
jury. 

Paric  ,  J.  —  It  seems  to  me,  that  it  was  most  fitly  left  to  the 
jury  in  this  case,  to  presume  a  grant  Notwithstanding  the  dis- 
tinction which  has  been  attempted,  I  cannot  distinguish  this  case 
from  that  of  Campbell  v.  WUson,  3  East,  294  (7  R  R  462),  at 
Lancaster,  and  if  ever  there  was  a  strong  case,  that  was  one, 
because  there  had  been  an  award  and  an  enclosure,  twenty- 
[*  672]  six  years  before.  The  circumstances  *  in  that  case,  from 
which  the  knowledge  of  the  owner  of  the  soil  might  be 
inferred,  were  not  stronger  than  those  in  the  present  The  case, 
indeed,  does  not  come  up  to  that  of  Daniel  v.  North,  11  East,  372, 
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because  there  was  something  in  the  natuie  of  the  easement  there 
which  makes  a  difference.  A  landlord  may  not  see  windows 
thrown  out,  and  a  tenant  may  not  feel  the  inconvenience;  and 
this  distinction  is  referred  to  by  Le  Bl^lnc,  J.  But  in  the  pres- 
ent case,  there  is  reasonable  ground  to  presume  the  knowledge 
of  the  land-owner,  and  the  question  was  properly  left  to  the 
jury. 

BuEBOUGH,  J.  —  Every  case  of  this  sort  depends  on  its  own 
circumstances,  and  the  circumstances  here  place  the  point  in  a 
very  clear  light.  Every  act  done  by  the  plaintiffs  for  forty-six 
years,  on  the  locibs  in  qtio,  would  have  been  a  trespass,  if  they  had 
not  a  right  of  landing  there ;  but  from  1774  to  .the  present  time, 
all  these  acts  have  been  done  openly :  and  the  only  question  is, 
whether  there  were  any  facts  from  which  a  Judge  could  leave  it  to 
a  jury  to  presume  a  grant  of  the  right  in  question.  Undoubtedly, 
the  circumstances  were  such  as  could  scarcely  have  occurred  with- 
out the  knowledge  of  the  owner. 

ElCHAKDSON,  J.  — This  is  not  like  a  case  of  injuries  arising  to 
an  owner  from  the  collusion  of  his  tenant ;  the  question  is,  whether 
or  no  Mr.  Preston  had  knowledge  of  what  was  taking  place  on  his 
land ;  and  I  think  the  case  was  properly  left  to  the  jury. 

Judgment  for  the  plaintiffs. 

ENGLISH  NOTES. 

The  principle  is  the  same  as  that  applied  in  Dalton  y,  Angus  (H.  L. 
1881),  10  R.  C.  98  (6  App.  Cas.  740). 

The  case  of  Grar/  y.  Bond  is  used  here  as  a  more  simple  application 
of  the  principle.  The  chief  difficulty  in  Dalton  v.  Angus  arose  from 
the  suggestion  that  the  right  of  support  was  a  merely  negative  ease- 
ment. It  is,  however,  well  shown  in  the  judgment  of  Bowek,  J.  (10 
R.  C.  Ill),  reinforced  by  that  of  Lord  Watson  in  the  House  of  Lords 
(10  K.  G.  156),  that  the  principle  underlying  both  cases  is  the 
same. 

Where  the  use  of  the  tenement  is  not  essentially  public,  knowledge 
of  the  use  by  the  owner  of  the  tenement  charged  with  the  user  is 
an  essential  element.  Oately  y.  Martin^  Limited,  1900,  2  L  B. 
269. 
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ABfERICAN  NOTES. 

Tbe  ftbore^ted  ease  of  DtUUm  v.  Angus  was  a  case  of  lateral  sapport  for 
bnildiiigB  acquired  by  twenty  years'  enjoyment.  Tbe  distinction  ia  made,  as 
to  tbis  kind  of  easement,  between  tbe  right  to  lateral  support  as  to  land  and 
as  to  artificial  structures  or  buildings  erected  thereon.  In  Gilmore  v.  Dris- 
coU,  122  Massachusetts,  199, 207,  tbe  authorities  are  reviewed  by  Gray,  Ch.  J., 
who  said  that  this  right  is  only  in  the  land  in  its  natural  condition,  and  does 
not  include  injury  to  improvements  thereon,  and  who  thus  expressed  doubt 
whether  thb  right  can  be  acquired  by  prescription :  *^  It  is  difficult  to  see  how 
the  owner  of  a  house  can  acquire  by  prescription  a  right  to  have  it  supported 
by  the  adjoining  land,  inasmuch  as  he  does  nothing  upon,  and  has  no  use 
of,  that  land,  which  can  be  seen  or  known  or  intermpted  or  sued  for  by  the 
owner  thereof,  and  therefore  no  assent  of  the  latter  can  be  presumed  to  the 
acquisition  of  any  right  in  his  land  by  the  former."  See  While  y.  Dreuer^ 
135  Massachusetts,  150;  Mears  v.  DoUy  id.  508;  Adam  ▼.  MarshaU,  138  id. 
228 ;  Cabot  v.  Kingman^  166  id.  403.  The  subject  has  received  much  attention 
in  this  country ;  and  while  the  decisions  are  not  harmonious,  the  weight  of 
authority  appears  to  be  opposed  to  the  gaining  of  such  right  by  prescription. 
See  the  authorities  collected  and  reviewed  in  the  lengthy  note  to  Larson  v. 
Metropolitan  Street  Ry.  Co,  110  Missouri,  234,  83  American  State  Reports, 
439;  Jones  on  Easements,  c.  14;  3  Kent's  Commentaries  (14th  ed.),  437, 
notes. 

As  continuity  of  possession  is  an  essential  element  in  the  acquisition  of 
any  right  by  prescription,  an  occasional  user  of  another's  land,  in  a  customary 
way,  for  a  particular  purpose,  such  as  the  gathering  of  seaweed,  wiU  not  be 
sufficient  to  sustain  a  right  by  adverse  possession.  East  Hampton  Trustees 
V.  Kirk^  68  New  York,  459.  So,  such  acts  as  the  payment  of  taxes,  oocsr 
sional  visits  to  the  land  to  look  after  it,  or  an  occasional  cutting  of  grass  or 
timber  therefrom  by  a  trespasser,  though  long-continued,  are  not  such  user  as 
will  give  title  by  adverse  possession.  Reddick  v.  Long^  124  Alabama,  260; 
FUmmg  v.  Katahdin  Pulp  jr  Paper  Co.^  93  Maine,  110;  Armstrong  v.  Huftg 
(Ind.),  55  Northeastern  Rep.  443;  Barr  v.  Potter  (Ky.),  57  Southwestern 
Rep.  478 ;  1  American  Cyclopedia  of  Law  and  Procedure,  p.  1106.  And  as 
the  possession  most  be  adverse  as  well  as  continuous,  the  mere  user  for  the 
feeding  of  cattle  of  the  land  of  the  seashore,  or  of  salt  meadows  adjacent  to 
it,  which  are  not  always  worth  the  trouble  and  expense  of  enclosing  them, 
will  not,  though  continued  for  a  much  longer  period  than  twenty  years,  jus- 
tify an  inference  of  title  in  the  owner  of  the  cattle.  Donnell  v.  Clark,  19 
Maine,  174,  183 ;  Thomas  v.  Marshjteld,  10  Pickering  (Mass.),  364,  and  13  id. 
240;  Nge  v.  Al/ter,  127  Missouri,  529;  Swan  v.  Goff,  56  New  York  Supple- 
ment, 690;  Whitaker  v.  Erie  Shooting  Club,  102  Michigan,  454;  Wheeler  v. 
Gorman,  80  Minnesota  462 ;  Stanberrg  v.  MaUorg,  101  Kentucky,  49 ;  Murphg 
V.  Welder,  58  Texas,  235.  Merely  from  using  what  is  open  to  use,  without 
more,  raises  no  presumption  that  the  use  is  adverse.  Thomas  v.  Marshjield, 
supra;  Hall  v.  McLeod,  2  Metcalfe  (Ky.),  98;  Washburn  on  Easements 
(4th  ed.),  135. 
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With  respect  to  the  use  of  shore  and  banks  of  navigable  waters  for  the 
purpose  of  landing,  it  appears  to  be  now  settled  in  this  country  that  such 
right  may  be  acquired  by  user,  so  far  as  travel  is  concerned,  but  not  the  right 
to  use  the  land  as  a  place  of  deposit  for  merchandise,  or  timber  landed  from 
or  about  to  be  shipped  on  vessels ;  and  that  the  mere  user,  by  the  individual 
inhabitants  of  a  town,  of  a  landing-place  is  not  evidence  of  possession  by  the 
town  in  its  corporate  capacity.  Green  v.  Chelsea^  24  Pickering  (Mass.),  71 ; 
Gould  on  Waters  (3d  ed.),  ss.  105, 106 ;  Angell  on  Highways  (3d  ed.),  ss.  132, 
143,  152.  The  open  and  public  exercise  of  any  public  right  cannot  amount 
to  such  possession  as  constitutes  a  disseisin.  Drake  v.  CurtU,  1  Gushing 
(Mass.),  395;  Tracy  v.  Norwich  ff  Worcester  E,  Co.y  39  Gonnecticut,  382; 
Deering  v.  Long  Wharf j  25  Maine,  51,  65;  Boulo  v.  New  Orleans,  Mobile  ^ 
Texas  R.  Co.,  55  Alabama,  480. 

As  to  prescriptive  rights  in  ways,  by  user  of  the  public  as  a  public  right 
there  must  be  something  to  show  that  the  way  is  used  as  a  public  way  rather 
than  an  open  private  way,  since  the  latter  remains  private  unless  use  by  the 
public  under  a  claim  of  right  is  shown.  Sargent  v.  Ballard,  9  Pickering 
(Mass.),  251;  Durgin  v.  Lowell,  3  Alien  (Mass.),  398;  Danforth  v.  Dwell, 
8  id.  242;  Angell  on  Highways  (3d  ed.),  ss.  131,  151.  As  to  such  user,  it  is 
said  in  a  recent  case :  "  It  has  sometimes  been  suggested  that  the  comparative 
amount  of  rightful  private  use  and  of  the  public  use  which  is  without  absolute 
right  is  an  important  element  in  determining  whether  such  public  use  is  under 
a  claim  of  right.  No  doubt  the  amount  of  such  unauthorized  use  may  be 
considered  as  tending  to  show  a  use  under  the  belief  that  the  way  is  a  public 
one ;  but  the  final  test  is,  not  whether  it  is  greater  or  less  in  amount  than  the 
rightful  private  use,  but  whether  it  is  of  such  a  character  as  to  show  the 
assertion  or  assumption  of  a  right  so  to  use  the  way,  or  a  use  under  the  belief 
that  such  use  is  a  matter  of  public  right.  See  Weld  v.  Brooks,  152  Massachu- 
setts, 297;  Taft  v.  Commonwealth,  158  id.  526,  552."  And  while  it  is  not 
necessary  for  each  traveller  to  claim  a  right  of  way  as  one  of  the  public,  yet 
'*  the  fact  must  exist  that  the  way  is  used  as  a  public  right,  and  it  must  be 
proved  by  some  evidence  which  distinguishes  the  use  relied  on  from  a  rightful 
use  by  those  who  have  a  right  to  travel  over  the  private  way,  and  also  horn  a 
use  which  is  merely  casual,  or  incidental,  or  permissive."  Sprow  v.  Boston  jr 
Albany  R.  Co.,  163  Massachusetts,  330,  340. 

An  easement  by  prescription  is  now  usually  treated  as  resting  upon  the 
fiction  of  a  lost  grant ;  but  a  lost  grant  is  not  presumed  in  the  case  of  an 
easement  the  origin  of  which  is  known.  See  Edson  v.  Munsell,  10  Allen 
(Mass.),  557,  567;  Smith  v.  New  York  jr  New  England  R.  Co,,  142  Massachu- 
setts, 21,  23 ;  Clafiin  v.  Boston  jr  Albany  R,  Co,,  157  id.  489 ;  Jones  on  Ease- 
ments, c.  4.  And  while  the  right  to  draw  a  seine  or  net  upon  another's  land 
is  recognized  as  an  easement,  the  extent  of  the  right,  when  acquired  by  pre- 
scription, is  determined  by  the  previous  user.  Hart  v.  Hill,  1  Wharton 
(Penn.),  124,  138.  A  right  of  fishery  in  another's  stream  is  not  an  easement, 
but  is  a  projit  h  prendre  which  can  be  acquired  by  prescription  only  as 
belonging  to  a  particular  estate.  See  Jones  on  Easements,  s.  49  et  seq.; 
Gould  on  Waters  (3d  ed.),  ss.  24,  184. 
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[See  **  Contract/'  sect.  x.  "  Spscifio  Pbrformahck,"  6  B.  C.  647 ;  see  alio  Nob. 
65,  66,  67,  68  &  69,  70  &  71,  72  of  **  Co5TIulct,''  and  notes  6  R.  C.  668  et  8eq.,pasnm; 
Nos.3&4,5,of  *'Lakd,"15R.C.S54-296;  NoB.3&4of  "LaitblokdahdTbhaht," 
and  notes  15  R.  C.  807  a  $eq,;  Noa.  47  &  48  of"  Mobtoaob,"  18  R.  C.  449*468 ;  "Pux- 
caABBR  FOR  Valub  WITHOUT  NoTiCB,"  SI  R.  C  702  et  mq,;  Nob.  1«  2;  &  4  of  "  Sar- 
tlbd  LAin>  Aotb/'  24  R.  C.  42  ef  $eq.] 


WHEELWRIGHT  v.  WALKER 
(1883.) 

RULE. 

The  tenant  for  life,  under  the  powers  of  the  Settled  Land 
Acts,  has  absolute  power  at  his  own  pleasure  (only  comply* 
ing  with  the  requirements  of  the  Acts)  to  take  the  land  out 
of  settlement  and  convert  it  into  money  :  provided  that  at 
the  time  of  sale  there  are  in  existence  trustees  of  the  settle- 
ment expressly  (whether  by  the  settlement  itself  or  by  Order 
of  the  Court)  appointed  for  the  purposes  of  the  Act,  or 
trustees  having  a  then  present  and  immediate  power  of  sale 
or  power  to  consent  to  a  sale,  and  that  notice  of  the  in- 
tended sale  is  given  (pursuant  to  sect.  45  of  the  Act  of  1882) 
by  the  tenant  for  life  to  the  trustees. 

Wheelwright  v.  Walker. 

28  Ch.  D.  752-763  (8.  0.  52  L.  J.  Ch.  274 ;  48  L.  T.  70;  31  W.  R.  363). 

[752]  SetUed  Land  Act,  18S2  (45  ^  46  Vict.  c.  38).  —  WiU  made  in  1834  crtaUng 
Trust  for  Sale  by  Trustees  t^fter  Death  of  Tenant  for  Life.SaU  of  Prop- 
erty by  the  Reversioner  in  1880.  —  Notice  under  sect.  45  by  Tenant  for  Life 
to  Trustees  of  Settlement.  —  Power  of  Tenant  for  Life  to  sell  the  Fee  Simple. 

J.  W.,  by  his  will,  devlBed  an  estate  to  trustees  upon  trust  to  reoeive  and 
pay  the  rents  to  his  grandson  for  life,  and  after  his  decease  to  sell  and  to 
stand  possessed  of  the  moneys  for  all  the  grandson's  children.  The 
tenant  for  life  was  upwards  of  seventy  years  of  age,  and  a  widower.  He  had 
one  child  only,  a  daughter,  and  she  and  her  husband  in  July,  1880,  contracted 
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to  sell  her  reversion  in  the  estate  to  the  plaintiff.  The  Settled  Land  Act  (46 
&  46  Vict.  c.  38)  came  into  operation  in  January,  1888,  and  the  tenant  for  life 
at  the  end  of  that  month  advertised  the  estate  for  sale  under  the  powers  of  the 
Act.  The  plaintiff  brought  an  action  for  an  injunction  to  restrain  the  tenant 
for  life  from  selling ;  and  to  restrain  the  other  defendants,  devisees  of  the  legal 
estate  under  the  will  of  the  survivor  of  trustees  of  J.  W.'s  will  appointed  by  the 
Court,  from  executing  any  assurance  of  the  estate,  and  on  motion  for  that 
purpose  :  — 

Held,  that  the  tenant  for  life  had  power  under  the  Act  to  sell  the  fee  simple 
and  inheritance  of  the  property  if  he  should  comply  with  the  provisions  of  tiie 
Act;  but  held  also  that  there  were  no  trustees  to  whom  he  could  under  sect. 
45  give  notice ;  and  an  injunction  was  granted  to  restrain  *him  from  selling 
until  trustees  had  been  properly  appointed  for  the  purposes  of  the  Act. 

Held,  also,  that  the  plaintiff  was  entitled  to  be  served  with  any  summons 
for  the  appointment  of  new  trustees,  and  (the  plaintiff  objecting)  that  the 
defendant's  solicitor  ought  not  to  be  appointed. 

John  Walker,  who  died  in  1836,  by  his  will  made  in  Decem- 
ber, 1834,  after  appointing  three  executors  and  trustees,  devised 
to  them  and  the  survivors  and  survivor  and  the  heirs  of  such  sur- 
vivor the  hereditaments  and  premises  called  the  "^  Goat  House " 
estate,  near  Sipponden,  Yorkshire,  and  directed  them  to  let  and 
manage  and  receive  the  rents  and  profits  thereof.  He  gave  an 
annuity  for  life  to  a  granddaughter  (who  died  in  1853),  and 
directed  that  after  her  death  the  trustees  should  raise  the  sum  of 
£500  on  mortgage  for  the  benefit  of  her  children,  or  in  default  of 
any  to  be  paid  to  other  persons  named  The  testator  then  directed 
that  the  trustees  should,  subject  to  the  annuity  and 
*  mortgage,  be  seised  of  the  estate  in  trust  for  his  grand-  [*  753] 
son  John  Walker  (the  first  named  defendant)  and  his 
assigns,  and  should  receive  and  pay  the  rents  to  him  or  them  or 
suffer  him  or  them  to  receive  them,  after  keeping  the  premises  in 
good  repair,  for  his  life,  and  after  his  decease  upon  trust  to  sell 
and  dispose  of  the  estate  by  public  auction  or  private  contract, 
either  together  or  in  lots,  and  at  one  time  or  at  different  times, 
and  should  stand  possessed  of  the  moneys  upon  trust  for  all  and 
every  the  children  or  child  of  John  Walker,  to  become  vested  as 
to  sons  at  twenty-one  years  of  age,  and  daughters  at  that  age  or 
marriage.  A  mortgage  was  effected  by  the  surviving  trustee  of 
the  will  in  1853  for  the  sum  of  £500. 

John  Walker  was  at  the  commencement  of  this  action  a  widower 
upwards  of  seventy  years  of  age.  He  had  one  child,  Elizabeth, 
the  wife  of  Ezra  France,   and  they  had  three  children,  all  in- 
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fants.     No  settlement  was  made  on  the  marriage  of  Mr.  and  Mrs. 
France. 

On  the  27th  of  July,  1 880,  Mr.  and  Mrs.  France  entered  into  a 
contract  to  sell  her  reversion  in  the  estate  on  the  terms  that  the 
purchaser,  John  Wilkinson  Wheelwright,  the  plaintiff,  should  pay 
£3350  for  it,  t.  e.,  £1350  down  as  a  deposit,  and  £2000  (less  the 
£500  owing  on  the  mortgage)  at  the  death  of  John  Walker,  with 
interest  at  4^  per  cent,  on  the  balance  during  his  life.  There  was 
to  be  a  proper  conveyance  after  John  Walker's  death,  and  should 
John  Walker  have  any  other  child  the  contract  was  to  be  null  and 
void,  and  the  vendors  were  to  repay  the  deposit  moneys  and  all 
interest  received  by  them  in  respect  of  the  unpaid  balance.  The 
sum  paid  by  John  Wilkinson  Wheelwright  as  deposit  moneys  was 
settled  by  a  deed  of  this  date. 

The  three  trustees  appointed  by  the  testator  died  many  years 
ago.  By  an  order  made  by  the  Court  in  July,  1863,  three  other 
trustees  were  appointed,  and  the  trust  estate  was  vested  in  them. 
Those  trustees  had  all  died,  and  the  legal  estate  was  vested 
in  the  defendants,  T.  B.  Chambers  and  Sichard  Walker,  the 
devisees  of  the  trust  estate  of  A.  C.  Pitchforth,  the  survivor  of 
them. 

John  Walker  and  the  devisees  had  notice  of  the  deed  of  1880. 
It  was  properly  executed  and  registered  at  Wakefield. 

On  the  27th  of  January,  1883,  a  firm  of  auctioneers  at 
[*  754]  Halifax  *  advertised  in  a  local  newspaper  that  they  would, 
unless  the  same  was  previously  disposed  of  by  private 
treaty,  offer  for  sale  by  auction  "  under  the  powers  of  the  Settled 
Land  Act,  1882  "  (45  &  46  Vict.  c.  38),  the  "  Goat  House  "  estate. 
The  property  was  fully  described,  and  it  was  stated  that  it  would 
be  offered  in  lots,  and  that  further  information  might  be  had  upon 
application  to  John  Walker  "  the  tenant  for  life "  and  certain 
solicitors. 

On  the  30th  of  January,  1883,  John  Wilkinson  Wheelwright, 
not  having  received  any  answer  from  John  Walker  in  reply  to  a 
remonstrance  which  he  addressed  to  him  in  reference  to  the  adver- 
tisement, issued  a  writ  in  this  action  against  John  Walker,  and 
T.  B.  Chambers  and  Richard  Walker,  who  were  sued  as  the  trus- 
tees of  the  will,  claiming  injunctions  to  restrain  John  Walker, 
"  his  auctioneers,  solicitors,  and  agents  from  selling  or  contracting 
to  sell  or  advertising  or  otherwise  offering  for  sale  *  the  estate. 
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and  to  restrain  the  other  defendants  "  from  executing  any  assur- 
ance "  of  the  estate  **  or  any  part  thereof,  or  dealing  in  any  way 
with  their  estate  therein,  or  with  any  of  the  muniments  of  title 
relating  thereto,  except  to  or  according  to  the  directions  of  the 
plaintiff, "  and  for  such  order  as  to  costs  as  the  circumstances  of 
the  case  might  require. 

Hastings,  Q.  C. ,  and  W.  Donaldson  Bawlins,  for  the  plaintiff, 
moved  for  injunctions  in  the  terms  of  the  notice  of  motion :  — 

Fitchforth's  devisees  are  not  trustees  within  the  meaning  of 
sect  2,  sub -sect  8  of  the  Act,  i  e.,  "  the  persons  who  are  for  the 
time  being  under  a  settlement  trustees  with  power  of  sale  of 
settled  land. "  Sect  45  enacts  that  "  a  tenant  for  life  when  in- 
tending to  make  a  sale  .  .  .  shall  give  notice  of  his  intention 
...  to  each  of  the  trustees  of  the  settlement "  in  the  manner  pre- 
scribed, and  sub-sect  2  of  the  same  section  provides  "  that  at  the 
date  of  notice  given  the  number  of  trustees  shall  not  be  less  than 
two,  unless  a  contrary  intention  is  expressed  in  the  settlement " 
It  does  not  appear  that  the  trustees  have  any  power  to  stop  a  sale ; 
but  it  is  enacted,  sect  44,  that  "*  if  at  any  time  a  difference  arises 
between  a  tenant  for  life  and  the  trustees  .  .  .  respecting  the  ex- 
ercise of  any  of  the  powers  of  this  Act  .  .  .  the  Court  may 
on  the  application  of  either  party  give  such  directions  *  re-  [*  755] 
specting  the  matter  in  difference  ...  as  the  Court  thinks 
fit, "  and  probably  the  Court  would,  on  any  such  application,  con- 
sider whether  the  tenant  for  life  was  acting  bond  fide  for  the  in- 
terests of  all  persons  entitled  under  the  settlement ;  and  it  would 
restrain  a  sale  if  it  appeared  that  the  tenant  for  life  was  disregard- 
ing the  rights  of  those  in  remainder.  This  seems  clear  looking  at 
sect  53,  which  enacts  that  "  a  tenant  for  life  shall,  in  exercising 
any  power  under  this  Act,  have  regard  to  the  interests  of  all  parties 
entitled  under  the  settlement,  and  shall,  in  relation  to  the  exercise 
thereof  by  him,  be  deemed  to  be  in  the  position  and  to  have  the 
duties  and  liabilities  of  a  trustee  for  those  parties. "  Being  placed 
in  the  position  of  a  trustee,  a  tenant  for  life  would  not  be  allowed 
to  exercise  his  powers  improperly.  Having  regard  to  the  rights  of 
the  parties  interested,  it  is  submitted  that  it  is  not  within  the 
scope  of  the  Act,  or  if  it  be,  that  the  provisions  of  the  Act  have 
not  been  complied  with  by  the  tenant  for  life,  and  therefore  the 
proposed  sale  ought  to  be  restrained  by  the  Court 

W.  Pearson,  Q.  C. ,  and  E.  W.  Byrne,  for  the  defendants :  — 
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The  object  of  the  Legislature  in  passing  the  Act  was  to  enable 
tenants  for  life  to  sell  settled  estates.  The  tenant  for  life  in  this 
case  desires  to  sell  and  to  invest  the  proceeds  of  sale  so  t^iat  he 
may  have  a  larger  income,  and  he  is  fully  entitled  to  exercise  the 
powers  given  to  hinL 

[Peabson,  J.  —  Could  it  have  been  intended  to  set  aside 
sales  of  reversionary  interests  validly  made  before  the  Act  was 
passed  ?] 

The  plaintiff,  who  obtained  an  assignment  from  the  reversioner 
of  her  interest,  can  be  in  no  better  position  than  his  assignor. 
The  tenant  for  life  can  sell  the  property  regardless  of  the  interests 
of  those  in  remainder.  He  can  sell  it  notwithstanding  the  sale 
which  has  been  made  to  the  plaintiff.  Looking  at  the  language 
of  sect  2,  sub-sect  8,  it  is  submitted  that  no  distinction  can  be 
drawn  between  a  trust  and  a  power  of  sale  and  that  the  two  trus- 
tees, defendants,  are  trustees  within  the  definition.  As  to  sect 
44,  no  difference  between  the  tenant  for  life  and  the  trustees  has 
arisen,  and,  so  far  as  sect  45  is  concerned,  there  is  no  statement 
that  notice  has  not  been  given  to  them,  and  no  question  arises  in 
regard  to  that  section.  Sect  50,  sub-sect  1,  is  in  favour 
[*  756]  *  of  the  tenant  for  life,  as  it  prohibits  the  assignment  of 
his  powers  of  sale ;  and  so  is  sect  61,  which  makes  void 
attempts  to  limit  the  powers  of  a  tenant  for  Ufa  Sect  53  he  will 
take  care  to  bear  in  mind,  and  **  have  regard  to  the  interests  of  all 
parties."  Sect  56,  which  preserves  other  powers  of  tenants  for 
life,  may  be  noticed  in  passing.  Sect  54  protects  a  bondjide  pur- 
chaser, and  sect  45,  sub-sect  3,  shows  that  he  need  not  inquire 
respecting  the  giving  of  notices.  .  Sect.  20  shows  what  large 
powers  are  given  to  a  tenant  for  life,  and  the  tenant  for  life  in 
this  case  is  fully  entitled  to  exercise  them  —  he  can  sell  by  pri- 
vate contract  or  by  public  auction,  provided  he  sells  for  the  beat 
price,  and  the  Court  has  no  power  to  restrain  him.  Sects.  21  and 
22  show  how  the  proceeds  of  sale  are  to  be  invested  and  dealt 
with.  There  is  nothing  in  the  Act  which  gives  a  right  to  trus- 
tees to  interfere  with  the  tenant  for  life  in  the  exercise  of  the 
powers  conferred  upon  him.  Can  it  be  contended  that  if  there 
were  no  trustees  and  the  Court,  under  sect  38,  declined  to  appoint 
any,  the  tenant  for  life  would  be  deprived  of  his  powers  1 

[Pearson,  J.  —  If  there  be  no  trustee  no  notice  can  be  given, 
and  the  powers  cannot  be  exercised.     The  Court  has  a  discretion 
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given  to  it,  the  words  being,  "  The  Court  may,  if  it  thinks  fit  .  .  . 
appoint  fit  persons  to  be  trustees. "  On  what  principle  the  discre- 
tion is  to  be  exercised  it  is  difficult  to  see.  ] 

Looking  at  the  whole  scope  of  the  Act  a  tenant  for  life  has 
powers  of  the  widest  description  to  dispose  of  the  property,  sub- 
ject only  to  the  provisions  in  sect.  4  —  the  Court  has  no  power  to 
say  there  shall  be  no  sale  —  and  sect  2,  sub-sect  1,  extends  to 
settlements  made  before  the  passing  of  the  Act,  and  it  applies 
to  this  case,  though  the  reversion  was  purchased  by  the  plaintifif 
before  the  Act  was  passed.  The  motion  for  an  injunction  ought 
to  be  refused ;  but  if  it  should  be  considered  that  there  are  no  trus- 
tees, and  the  Court  should  grant  an  injunction,  it  should  be  lim- 
ited to  take  e£fect  only  until  such  time  as  there  shall  have  been 
trustees  appointed,  or  there  will  be  an  interference  with  the  rights 
of  the  tenant  for  life. 

Hastings,  in  reply:  — 

It  is  submitted  that  the  tenant  for  life  is  attempting  to 
use  the  *  powers  conferred  by  the  Act  in  a  case  to  which  [*  757] 
it  was  not  contemplated  by  the  Legislature  that  they 
should  apply.  The  right  of  a  purchaser  of  a  reversion  in  land, 
to  have  the  subject-matter  of  his  purchase,  and  not  as  money,  is 
higher  than  that  of  the  reversioner,  whose  right  is  under  the  set- 
tlement merely.  The  plaintiff's  right  is  under  the  deed  of  July, 
1880,  and  certainly  before  the  passing  of  the  Act  no  person  had 
any  right  to  interfere  with  it 

[Pearson,  J.  —  Suppose  a  railway  company  had  purchased  the 
property.  ] 

The  Lands  Clauses  Acts  are  very  special,  and  are  made  appli- 
cable to  particular  lands,  but  the  Settled  Land  Act  is  a  general 
one  and  applies  to  all  tenants  for  life  of  lands.  There  is  no 
machinery  provided  for  remaindermen  coming  to  the  Court  with 
objections  to  proposed  sales  under  the  Act,  as  owners  of  land  can 
do  in  cases  where  their  land  is  taken  compulsorily.  The  other 
point,  that  there  are  no  trustees  under  the  Act  to  whom  notice  can 
be  given  is  clear,  and  has  not  been  seriously  disputed. 

February  17.     Pearson,  J. :  — 

This  case  is  one  of  the  first,  I  believe,  which  has  arisen  under 
the  Settled  Land  Act,  1882,  and  it  raises  certainly  very  impor- 
tant questions  as  regards  the  matter  at  the  present  moment  before 
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IQQ,  and  opens  also  many  considerations  in  reference  to  the  Act  of 
a  very  serious  character.  I  have  taken  the  opportunity  of  reading 
the  Act  carefully  through  since  I  had  the  advantage  of  hearing  the 
arguments  which  were  addressed  to  me  by  counsel,  and  I  am  now 
about  to  determine,  so  far  as  I  can,  what  appears  to  me  to  be  the 
manifest  wording  and  the  plain  construction  of  the  Act  The 
question  on  the  present  occasion  arises  in  this  way :  the  plaintiff 
J.  W.  Wheelwright,  seeks  to  restrain  the  defendant  John  Walker, 
who  is  tenant  for  life  of  the  property  in  question  in  the  case,  from 
selling  the  property  under  the  Act  The  defendant  John  Walker 
contends  that  he  is  entitled  to  sell  the  property  under  the  Act 
The  question  which  I  have  to  determine  is  whether,  under  the 
circumstances  in  which  the  property  is  situate,  John  Walker  is 

right  in  his  contention,  or  the  plaintiff  J.  W.  Wheel- 
[*  758]  wright  is  right  *  in  his.     John  Walker  takes  an  interest 

in  this  property,  which  is  a  public-house  and  other  prem- 
ises and  closes  of  land,  under  the  will  of  his  grandfather,  John 
Walker,  and  under  the  will  he  is  equitable  tenant  for  life,  and 
subject  to  his  tenancy  for  life  the  property  was  devised  to  three 
trustees  upon  trust  to  sell  and  divide  the  proceeds  amongst  all  and 
every  the  children  and  child  of  the  defendant  John  Walker.  John 
Walker  has  one  child,  a  daughter,  married  to  Ezra  France,  and 
they  have  several  children.  Many  years  ago  Elizabeth  France 
attained  a  vested  interest  in  the  property,  subject  only  to  be 
divested,  as  to  more  or  less  of  that  interest,  if  her  father  should 
have  other  children.  Her  father  is  now  upwards  of  seventy  years 
of  age,  and  a  widower,  and  the  probability  of  his  having  any  more 
children  is  small.  For  the  purpose  of  what  I  am  going  to  say  I 
shall  treat  the  question  as  if  Elizabeth  France  was  really  and 
absolutely  entitled  to  the  fee-simple  in  remainder,  subject  to  the 
life  estate  of  her  father,  and  I  do  so  because  in  that  way  I  shall 
try  the  question  much  better  than  if  I  imagined  that  her  share 
was  liable  to  diminution  by  reason  of  her  father  having  other 
children.  This  being  the  state  of  things,  on  the  20th  of  July, 
1880,  Elizabeth  France  and  her  husband  sold  her  remainder  in  fee 
to  the  plaintiff  J.  W.  Wheelwright,  and,  as  the  law  then  stood, 
the  defendant  John  Walker  had  no  power  to  sell  the  property, 
and  the  trustees  had  no  power  to  sell  the  property  during  John 
Walker's  life.  But  Elizabeth  France  and  her  husband  had  power 
to  sell  her  interest  in  the  property  as  real  estate,  subject  to  the 
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prior  life  interest,  and  the  plaintiff  J.  W.  Wheelwright  obtained 
a  title  to  it  as  landed  property.  He  was  entitled  at  that  time  to 
expect  that  at  the  death  of  John  Walker  he  would  succeed  to  it  as 
real  property,  without  the  possibility  of  its  being  sold  over  his 
head  by  the  tenant  for  life  or  the  trustees.  On  the  1st  of  Janu- 
ary, 1883,  there  came  into  operation  the  Settled  Land  Act,  1882. 
It  received  the  royal  assent  on  the  10th  of  August,  1882,  and 
under  the  3rd  section  of  the  Act  a  tenant  for  life  may  sell  the 
settled  land  or  any  part  thereof.  So  far  as  I  can  see  there  is  no 
restriction  whatever  in  the  Act  on  the  power  of  a  tenant  for  life 
to  sell.  There  is  nothing  that  I  can  see  in  the  Act  to  enable  the 
Court  to  restrain  him  from  selling,  whether  he  desires 
to  sell  because  he  is  *  in  debt,  and  wishes  to  increase  his  [*  759] 
income ;  or  whether,  without  being  in  debt,  he  thinks  he 
can  increase  his  income ;  or  whether  he  desires  to  sell  from  mere 
unwillingness  to  take  the  trouble  involved  in  the  management  of 
landed  property ;  or  whether  he  acts  from  worse  motives,  as  from 
mere  caprice  or  whim,  or  because  he  is  desirous  of  doing  that 
which  he  knows  would  be  very  disagreeable  to  those  who  expect 
to  succeed  him  at  his  death.  There  is  not,  so  far  as  I  can  see, 
any  power  either  in  the  Court  or  in  trustees  to  interfere  with  his 
power  of  sale.  The  first  question  to  be  considered,  the  powers  of 
the  Act  being  so  large,  is,  whether  or  not  this  property,  being 
situate  as  it  is,  there  having  been  a  sale  to  the  plaintiff  J.  W. 
Wheelwright  at  a  time  when  he  thereby  acquired  a  title  to  it,  is 
or  is  not  settled  property  within  the  meaning  of  the  Act,  so  as  to 
entitle  the  tenant  for  life  to  exercise  a  power  of  sale  under  the 
Act  In  order  to  determine  that,  it  is  necessary  to  look  at  the 
definition  of  the  word  '^  settlement, "  which  is  found  in  sect  2, 
sub-sect  1,  and  is  as  follows:  —  [His  Lordship  read  the  sub-sec- 
tion.] Now,  first  of  all,  I  will  assume  that  the  deeds  which  I  am 
going  to  mention  were  executed  after  the  Act,  so  that  there  could 
be  no  question  whatever  of  the  Act  applying  to  them.  I  will  take 
this  instance.  A  testator  by  his  will  gives  property  to  A.  for  life, 
remainder  to  B.  in  fee-simple,  and  dies,  and  B.  is  minded  to  make 
a  settlement  of  the  reversion  which  will  come  to  him  and  he 
accordingly  settles  it  on  himself  for  life,  with  remainder  to  his 
son  for  life,  and  in  the  event  of  his  son's  marriage  settles  it  on 
his  son's  children  in  succession  in  the  usual  form  in  which  settle- 
ments of  real  estate  on  marriage  are  made.  I  have,  then,  these 
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two  instruments,  a  will  and  a  marriage  settlement,  under  which 
the  property  is  limited  "  in  trust  for  any  persons  by  way  of  suc- 
cession. *  I  conceive  that  these  two  instruments  —  inasmuch  as 
the  Act  says  "  any  number  of  instruments  *  form  a  settlement  — 
together  form  a  settlement,  and  that  settlement  being  comprised 
in  these  two  instruments,  the  tenant  for  life  has  power  to  sell 
under  the  Act  the  settled  property  over  the  heads  of  all  those  in 
remainder.  I  think  it  almost  impossible  to  say  that  that  is  not 
the  true  construction  of  the  Act,  and  I  say  so  for  these  amongst 

other  reasons.  First  of  all,  it  seems  to  me  that  this  is 
[*  760]  the  import  of  the  words  themselves ;  but,  if  not,  *  then  I 

may  observe  that  the  Act  provides  for  the  exercise  of 
other  powers  given  to  tenants  for  life  by  the  Act,  and  amongst 
them  are  powers  as  to  the  improvement  of  lands,  very  large  powers 
indeed,  and  powers  which  I  shall  refer  to  presently,  and  which 
relate  to  the  question  as  to  who  are  the  trustees  under  the  settle- 
ment to  be  served  with  notice.  These  powers  are  stated  in  the 
25th  section ;  but  in  the  28th  section  it  is  enacted  that ''  the  ten- 
ant for  life,  and  each  of  his  successors  in  title,  having  under  the 
settlement  a  limited  estate  or  interest  only  in  the  settled  land, 
shall  .  .  .  maintain  and  repair,  at  his  own  expense,  every  im- 
provement executed  under  the  foregoing  provisions  of  this  Act, " 
and  so  forth.  It  is  quite  plain,  therefore,  that  what  is  referred 
to  in  the  Act,  and  intended  to  be  comprised  in  it,  was,  in  many 
cases,  a  succession  of  tenants  for  life  having  limited  interests,  all 
of  whom  were  to  be  benefited  by  and  bound  by  the  acts  of  the  first 
tenant  for  life ;  and  seeing  that  the  result  would  be,  in  the  case 
which  I  have  supposed,  that  there  would  be  created  a  succession 
of  life  estates  in  the  land,  and  seeing  also  that  any  number  of 
instruments  taken  together  form  a  settlement,  I  cannot  help  com- 
ing to  the  conclusion  that  in  such  a  case  the  tenant  for  life  under 
the  will  would  be  the  tenant  for  life  under  the  Act,  and  as  tenant 
for  life  under  the  Act,  no  power  of  sale  in  the  will  and  no  power 
of  sale  in  the  settlement  would  affect  him,  but  he  would  neverthe- 
less have  power  to  sell  under  the  Act  If  that  be  so,  it  will  make 
no  difiference  whether  the  instruments  be  executed  before  or  after 
the  passing  of  the  Act,  because  the  definition  in  the  section  ex- 
pressly applies  to  all  instruments,  whether  made  "  before  or  after, 
or  partly  before  and  partly  after,  the  commencement  of  the  Act  * 
Now  if  Elizabeth  France,  instead  of  selling  the  property  to  the 
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plaintiff  J.  W.  Wheelwright,  had  simply  settled  it,  on  her  mar- 
riage, on  herself  as  tenant  for  life,  with  remainder  to  her  chil- 
dren, I  am  of  opinion  that  this  Act  would  have  applied,  and  her 
father,  as  tenant  for  life  under  the  will,  could  have  exercised  the 
power  of  sale  as  tenant  for  life  under  the  Act  I  think  it  makes 
no  difference  that  Elizabeth  France  simply  sold  to  the  plaintiff  J. 
W.  Wheelwright  instead  of  settling  her  interest.  I  find  nothing 
whatever  in  the  Act  which  gives  any  person  entitled  in 
remainder  any  power  of  any  sort  or  description  *  to  inter-  [*  761] 
fere  with  the  right  of  the  tenant  for  life  to  sell.  So  far  as 
I  can  see,  the  object  of  the  Act  is  to  enable  the  tenant  for  life  of 
real  estate  comprised  in  a  settlement  to  take  it  out  of  the  settle- 
ment, and  to  substitute  for  it,  ex  mero  motu,  the  value  of  it  in 
pounds,  shillings,  and  pence.  I  come  now  to  the  next  question 
which  has  been  raised.  It  was  said  that  the  tenant  for  life  may 
have  a  power  to  sell,  but  that  there  are  no  trustees  here;  that 
trustees  are  required  to  be  in  existence  under  the  Act,  and  that 
the  tenant  for  life  cannot  sell  unless  there  be  trustees  under  the 
Act,  because  he  is  required  to  give  them  notice.  The  question  as 
regards  notice  turns  first  on  sect  2,  sub-sect.  8.  The  trustees 
there  are  described  thus:  —  [His  Lordship  read  the  sub-section.] 
Then  comes  sect  38,  which  provides  for  the  appointment  of  trus- 
tees by  the  Court  [His  Lordship  read  the  section.]  And  then 
comes  sect  45,  which  requires  notice  to  be  given  to  the  trustees. 
[His  Lordship  read  the  section],  and  that  is  followed  by  sub-sect 
2,  which  provides  that  the  trustees  shall  not  be  less  than  two, 
unless  a  contrary  intention  is  expressed.  Now  there  can  be  no 
doubt  whatever  from  the  terms  of  the  will  that  there  are  no  trus- 
tees here  with  power  to  sell  the  settled  land,  or  with  power  to 
consent  to  or  to  approve  of  the  exercise  of  such  a  power  of  sale, 
because  I  must  construe  the  words  in  sub-sect  8  of  sect  2,  **  The 
persons,  if  any,  who  are  for  the  time  being  .  .  .  trustees  with 
power  of  s^e  of  settled  land,"  as  meaning  trustees  with  power 
of  sale  at  the  present  time.  I  do  not  think  the  words  can  mean 
merely  a  power  to  sell  at  some  future  period.  I  think  they  mean 
a  present  power  of  sale ;  or  of  consent  to,  or  approval  of,  the  exer- 
cise of  such  a  power  of  sale.  It  is  not  immaterial  to  observe  that 
the  duty  of  the  trustees,  under  the  Act,  is  in  some  respects  un- 
doubtedly of  very  great  importance.  They  may  consent  to  im- 
provements, and  if  they  consent  the  tenant  for  life  may  make 
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them.  They  may  consent  to  the  cutting  down  of  trees,  and  if 
they  consent  the  tenant  for  life  will  be  entitled  to  cut  them  down ; 
and  altogether,  although  I  do  not  see  exactly  what  power  or  con- 
trol they  have  over  the  tenant  for  life  in  regard  to  selling  the 
property,  it  is  quite  plain  from  the  whole  scope  of  the  Act  that 
the  trustees  are  considered  as  having  an  important  duty  to  per- 
form ;  at  all  events,  I  think  it  clear  that  even  as  regards 
[*  762]  a  sale  *  they  have  this  important  duty  to  perform,  that  if 
a  tenant  for  life  attempte(\  to  commit  what  may  be  called  a 
fraud,  and  proposed  to  sell  the  property  for  something  infinitely 
below  its  real  value,  it  would  be  the  duty  of  the  trustees  to  come 
to  the  Court  and  ask  for  an  injunction  to  restrain  a  -sale.  I  do 
not  think  it  would  be  right  for  them  to  leave  the  remainderman 
to  take  the  objection  at  some  remote  period  when  the  evidence 
might  be  very  conflicting  as  to  the  circumstances  under  which  the 
sale  was  made,  and  as  to  the  value  of  the  property ;  but  I  think  it 
would  be  the  trustees'  duty  to  bring  the  matter  before  the  Court, 
and  the  Court  would  have  power  in  that  case  of  controlling  the 
sale,  and  the  more  so  because  the  53rd  section  of  the  Act  states 
that "  a  tenant  for  life  shall  in  exercising  any  power  under  this 
Act  ...  be  deemed  to  be  in  the  position  and  to  have  the  duties 
and  liabilities  of  a  trustee  for  "  all  parties.  I  assent  to  Mr.  Wil- 
liam Pearson's  argument  that  a  tenant  for  life  in  selling  under  the 
Act  must  aell  as  fairly  as  trustees  must  sell  for  the  tenant  for  life 
and  for  those  in  remainder.  I  had  great  difficulty  at  one  time  in 
seeing  why  any  direction  should  be  given  to  enable  persons  to 
come  to  the  Court  if  differences  arose,  but  I  now  think  that  there 
may  be  matters  as  to  which  differences  may  arise ;  for  instance, 
the  cutting  down  of  timber,  and  the  making  of  improvements 
upon  the  land,  require  either  the  consent  of  the  trustees  or  the 
sanction  of  the  Court ;  consequently,  if  there  should  arise  disputes 
between  the  tenant  for  life  and  the  trustees  as  to  improvements  of 
the  estate,  or  the  cutting  down  of  timber,  the  Court  could  inter- 
vene and  decide  whether  the  objection  of  the  trustees  was  sound, 
or  whether  the  tenant  for  life  ought  to  be  allowed  to  do  what  he 
contemplated  doing.  Now,  there  are  certainly  no  trustees  here 
who  come  within  the  meaning  of  the  Act  But  by  the  38th  sec- 
tion power  is  given  to  "  the  tenant  for  life,  *  or  any  other  person 
having  an  interest  in  the  settled  land,  to  come  to  the  Court,  and 
then  the  Court  **  may,  if  it  thinks  fit,  .  .  .  appoint  fit  persons  to 
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be  trustees  under  the  settlement  for  the  purposes  of  this  Act "  I 
think,  therefore,  that  John  Walker,  the  tenant  for  life,  has  him- 
self power  to  sell  the  fee-simple  and  inheritance  of  this  property 
if  he  should  comply  with  the  provisions  of  the  Act,  but  I  also 
think  that  he  has  been  proceeding,  up  to  the  present  mo- 
ment, *  precipitately,  because  there  are  no  trustees  to  [*763] 
whom  he  can  give  notice,  and  therefore  I  shall  grant  an 
injunction  to  restrain  him  from  selling  or  offering  for  sale  the 
property  until  such  time  as  there  shall  have  been  appointed  proper 
trustees  of  the  will  for  the  purposes  of  the  Act,  to  whom  notice 
can  be  givei)  and  until  due  notice  shall  have  been  given  to  them 
of  the  intention  to  sell. 

February  21.  An  application  ex  parte  was  now  made  by  Hast- 
ings, Q.  C. ,  on  behalf  of  the  plaintiff,  for  an  order  directing  the 
defendant,  John  Walker,  to  serve  the  plaintiff  with  notice  of  any 
application  which  he  might  make  under  sect  38  of  the  Act,  for 
the  appointment  of  new  trustees.  It  was  stated  that  the  plaintiff's 
solicitors  had  asked  the  defendant's  solicitors  to  undertake  not  to 
make  any  such  application  without  serving  the  plaintiff,  and  that 
the  defendant's  solicitors  had  refused  to  give  any  undertaking,  on 
the  ground  that,  having  regard  to  the  6th  rule  of  the  Settled  Land 
Act  rules,  it  would  not  be  proper  to  serve  the  plaintiff,  with  notice 
unless  the  Judge  had  directed  such  service  to  be  made. 

[Pearson,  J.  —  The  proper  time  to  make  such  an  application 
would  .appear  to  be  after  a  summons  for  the  appointment  of  trus- 
tees has  been  taken  out] 

In  this  case  the  tenant  for  life,  who  is  desirous  of  effecting  a 
sale,  is  at  arm's  length  with  the  remainderman,  and  might 
possibly  take  out  the  summons  and  obtain  the  order  behind  his 
back. 

Pearson,  J.  —  Under  the  circumstances  I  will  make  the  order. 

June  2.  On  a  summons  (adjourned  into  Court)  by  the  defend- 
ant Walker  for  the  appointment  as  new  trustees  of  the  testator's 
will  of  the  devisees  of  Pitchforth,  it  appeared  that  one  of  them 
was  Walker's  solicitor,  and  an  objection  being  taken  to  his 
appointment  by  the  plaintiff,  the  Court  (Kay,  J.)  directed  that 
some  other  person  should  be  nominated. 
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ENGLISH  NOTES. 

In  the  case  of  In  re  Fisher  Ss  OrazebrooVs  Contraet,  1898,  2  Ch.  660, 
67  L.  J.  Ch.  613,  79  L.  T.  268  ;  47  W.  R.  68,  it  was  held  bj  Romkb,  J., 
that  sect.  22  of  the  Settled  Land  Act,  1882,  which  confers  on  the  tenant 
for  life  the  option  of  having  capital  money  arising  under  the  Act  paid 
either  to  the  trustees  of  the  settlement  or  into  Court,  pre-supposes 
that  there  are  trustees  for  the  purposes  of  the  Act  in  existence.  So 
that,  where  there  are  no  such  trustees,  the  vendor  cannot  require  the 
purchaser  to  complete  bj  paying  the  money  into  Court,  and  taking 
a  conveyance  from  him  as  tenant  for  life.  Although  if  the  purchaser, 
in  ignorance  of  the  fact  that  there  were  no  such  trustees, 'had  paid  his 
money  into  Court,  he  would  (in  the  opinion  of  the  learned  Judge)  have 
got  a  good  title. 


WASTE. 


See  also  '*  Dilapidations/'  9  B.  C.  419-512  pas$m;  *'Minb8  ajtd  Mikekaxs," 
Sect,  v.,  17  B.  C.  723-754,  pasnnu 


LEWIS  BOWLES'S  CASE. 

(PASGH.  13  JAG.  1.) 
BULE. 

If  a  tenant  for  life  or  for  years  fells  timber,  or  if  trees 
are  blown  down  by  the  wind,  the  timber  belongs  to  the  re- 
mainderman ;  but  where  the  condition  of  the  life-tenancy 
is  that  the  tenant  shall  not  be  impeachable  for  waste,  the 
timber  in  either  of  such  cases  belongs  to  the  tenant. 
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Lewis  Bowles*!  Case. 

11  Co.  Bep.  79b-84a  (Tudor's  Lead.  Cases  (4th  ed.)  86). 

Tenatdfw  Lift  without  Impeachment  of  fVaste.  —  Powers  and  Duties, 

Coyenant  to  stand  seised  in  consideration  of  an  intended  marriage  to  [70  b] 
the  nse  of  T.  and  A.,  his  intended  wife,  for  their  lives,  without  impeach- 
ment of  waste;  and  after  their  decease,  to  the  nae  of  the  first  issue  male,  and 
to  the  heirs  male  of  such  issue,  lawfully  begotten,  and  so  over  to  the  second, 
third,  &c.,  issue  male,  remainder  to  the  use  .of  the  heirs  male  of  T.  and  A.,  and 
for  want  of  such  issue,  to  the  use  of  B.  and  the  heirs  male  of  his  body,  re- 
mainder to  the  heirs  of  the  body  of  T.  and  A.  The  marriage  took  place ;  T. 
died,  leaving  issne  by  A.,  J.,  who  afterwards  died.  Resolved  —  1.  T.  and  A. 
were  seised  of  an  estate  tail  executed  sub  modo,  viz.  until  the  birth  of  issue 
male ;  and  then  by  operation  of  law,  the  estates  are  divided,  viz.  T.  and  A. 
become  tenants  for  their  lives,  the  remainder  to  the  issue  male  in  tail,  the  re- 
mainder to  the  heirs  male  of  T.  and  A.,  &e.  2.  Tenant  in  tail,  after  possibi- 
lity of  issue  extinct,  shall  not  be  punished  for  waste.  Shall  not  be  compelled 
to  attorn.  Shall  not  have  aid.  On  alienation  no  consimili  casu  lies.  After 
death  there  can  be  no  intrusion.  Such  tenant  may  join  the  mise  on  the  mere 
right.  Shall  not  name  herself,  nor  be  named  tenant  for  life.  Such  tenant  has 
but  an  estate  for  life,  and  a  feoffment  in  fee  is  a  forfeiture.  An  exchange 
between  her  and  tenant  for  life  is  good.  8.  The  estate  of  tenant  in  tail  after 
possibility  oaght  to  be  a  remnant  and  residue  of  an  estate  tail,  and  cannot  be 
by  the  limitation  of  the  party.  A  tenancy  in  tail  after  possibility  will  not 
merge  a  prior  estate  for  life.  4.  A.,  although  but  tenant  for  life,  shall  have 
the  privilege  of  tenant  in  taU  after  possibility,  for  the  inheritance  that  was 
once  in  her.  5.  If  tenant  for  life  or  yean  fells  timber,  or  pulls  down  the  house, 
the  lessor  shall  have  the  timber. 

If  a  house  falls  down  per  vim  venti^  the  particular  tenants  have  a  special 
property  in  the  timber  to  rebuild  the  house. 

6.  The  pre-eminence  and  privilege  which  the  law  gives  to  houses. 

7.  Tenant  for  life  without  impeachment  of  waste,  has  as  great  power  to  do 
waste,  and  to  convert  it,  at  his  own  pleasure,  as  tenant  in  tail  has.  *  The 
privilege  is  annexed  to  the  privity  of  estate ;  if  one  who  has  a  particular  estate 
without  impeachment  of  waste,  changes  his  estate,  he  loses  his  advantage.* 

8.  When  timber  trees  are  severed  from  the  inheritance,  either  by  act  of  the 
party,  or  of  the  law,  and  become  chattels,  the  whole  property  of  them  is  in  the 
tenant  for  life  without  impeachment  of  waste. 

Lewis  Bowles,  Esq.,  brought  an  action  upon  the  case  upon 
trover,  against  Haseldine  Bury  the  younger  (which  began  in  the 
King's  Bench,  Hil.  10  Jacobi  Begis,  Bot  1319)  and  declared, 
that  he  was  possessed  of  thirty  cart-loads  of  timber,  and  lost 
them,  and  that  they  came  into  the  hands  of  the  defendant,  and 
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that  he  20  Feb.  anno  9  Jac.  Eegis,  at  Norton,  in  the  county  of 
Hertford,  converted  them  to  his  own  use;  and  upon  not  guilty 
pleaded,  the  jury  gave  a  special  verdict  to  this  effect  Thomas 
Bowles,  Esq.,  grandfather  of  the  said  Lewis,  was  seised  of  the 
manor  of  Norton- Bury,  in  the  ^  said  county  in  fee,  and,  1  Sept 
anno  12,  by  indenture,  betwixt  him  on  the  one  part,  and  William 
Hide  and  Leonard  Hide  of  the  other  part,  in  consideration  of  a 
marriage  to  be  had  betwixt  the  said  Thomas  Bowles  and  Anne, 
daughter  of  the  said  William  Hide,  &c.  covenanted,  that  after 
the  said  marriage  had  and  solemnised,  that  the  said  Thomas,  his 
heirs  and  assigns,  would  stand  seised  of  the  said  manor  of  Norton- 
Bury,  to  the  use  of  the  said  Thomas  and  Anne,  for  the  term  of 
their  lives,  without  impeachment  of  waste,  and  after  their  de- 
ceases, to  the  use  of  their  first  issue  male,  and  to  the  heirs  male 
of  such  issue  lawfully  begotten,  and  so  over  to  the  second,  third, 
and  fourth  issue  male,  &c.,  and  for  want  of  such  issue,  to  the  use 
of  the  heirs  males  of  the  body  of  the  said  Thomas  and  Anne  law- 
fully begotten ;  and  for  want  of  such  issue,  to  the  use  of  Thomas 
Bowles,  son  and  heir  apparent  of  Thomas  Bowles  the  grandfather, 
and  the  heirs  males  of  his  body  issuing,  and  for  want  of  such 
issue,  to  the  use  of  the  heirs  of  the  body  of  the  said  Thomas  and 
Anne  lawfully  issuing.  Which  marriage  was  solemnised  accord- 
ingly, and  the  said  Thomas  the  grandfather,  and  Anne, 
[*  80  a]  had  issue  John ;  and  afterwards  *  the  said  Thomas  the 
grandfather  died  without  any  issue  on  the  body  of  Anne, 
but  the  said  John ;  after  whose  death  the  said  Anne  entered  into 
the  said  manor,  and  was  thereof  seised,  with  the  said  remainder 
over,  as  aforesaid,  and  afterwards  the  said  John  Bowles  died,  and 
afterwards  Thomas  the  son  conveyed  by  fine  his  remainder  to  the 
use  of  Lewis  Bowles  the  plaintiff,  and  Diana  his  wife,  and  the 
heirs  males  of  his  body;  and  the  said  Anne  being  so  seised  of 
the  said  manor,  with  the  remainder  over  as  aforesaid,  viz.,  20 
Feb.  anno  Seg.  Jac.  reg.  9,  a  bam,  parcel  of  the  saidman  or  per 
vim  ventorum  et  tempesta^  penitus  mbvers,  et  ad  terram  dejeef  fuit, 
and  that  the  said  thirty  cart-loads  of  timber,  in  the  declaration 
mentioned,  were  parcel  of  the  said  bam,  and  that  the  said  timber 
was  sound  and  fit  for  building,  wherefore  the  defendant,  as  ser- 
vant of  the  said  Anne,  and  by  her  command  took  the  said  timber, 
and  carried  it  out  of  the  limits  of  the  said  manor  to  Badial,  in  the 
same  county ;  and  afterwards  the  said  Anne,  24  Feb.  anno  9  Jac. 
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Beg.  made  her  last  will,  and  thereof  made  Bobert  Osborne  and 
Leon.  Hide,  Knts.,  her  executors,  and  died,  after  whose  death  the 
plaintiff  seized  the  said  timber,  and  afterward  the  defendant,  by 
the  command  of  the  said  executors,  converted  it  to  his  use ;  and 
if  upon  the  whole  matter  the  defendant  was  guilty  or  not,  the  jury 
prayed  the  opinion  of  the  Court 

And  in  this  case  two  questions  were  moved.  1.  If  upon  the 
whole  matter  the  wife  should  be  tenant  in  tail  after  possibility, 
or  that  she  should  have  the  privilege  of  a  tenant  in  tail  after  pos- 
sibility, 8c.  to  do  waste,  &c.  2.  Admitting  that  she  should  not 
have  tiie  privilege,  &c. ,  if  the  clause  of  "  without  impeachment  of 
waste, "  shall  give  her  property  in  the  timber  so  blown  down  by 
the  wind. 

And  in  this  case  eight  points  were  resolved  by  the  whole  Court 
1.  That  till  issue,  Thomas  the  grandfather  and  Anne  were  seised 
of  an  estate  tail  executed  sub  modo,  sc.  tintil  the  birth  of  the  issue 
male,  and  then  by  the  operation  of  law  the  estates  are  divided,  se. 
Thomas  and  Anne  become  tenants  for  their  lives,  the  remainder 
to  the  issue  male  in  tail,  the  reversion  to  the  heirs  males  of 
Thomas  and  Anne,  the  remainder  over  as  aforesaid ;  for  the  estate 
for  their  lives  is  not  absolutely  merged,  but  (exists)  with  this 
implied  limitation  until  they  have  issue  male.  Vide  ChudleigVs 
Case,  in  the  first  part  of  my  reports,  foL  120,  and  Archer^s  Case, 
fol.  66  b. 

2.  That  tenant  in  tail,  after  possibility,  has  a  greater  pre-emi- 
nence and  privilege,  in  respect  of  the  quality  of  his  estate,  than 
tenant  for  life,  but  he  has  not  a  greater  quantity  of  estate  than 
tenant  for  life ;  in  respect  of  the  quality  of  his  estate,  it  tastes 
much  of  the  quality  of  an  estate  in  tail,  out  of  which  it  is  derived : 
and,  therefore,  1.  She  shall  not  be  punished  for  waste.  2.  She 
shall  not  be  compelled  to  attorn.  3.  She  shall  not  have 
♦  aid.  4.  On  her  alienation  no  consimili  casu  lies.  5.  [*  80  b] 
After  her  death  no  writ  of  intrusion  lies.  6.  She  may 
join  the  mise  in  a  writ  of  right  in  a  special  manner,  temp,  Edw. 
I.  Wast  125 ;  39  Edw.  IIL  16  a,  b ;  31  Edw.  HL  Aid.  35 ;  43  Edw. 
IIL  1  a;  45  Edw.  Ill  22;  46  Edw.  III.  13  a,  27;  11  Hen.  IV. 
15  a ;  7  Hen.  IV.  10  b ;  2  Hen.  IV.  17  b ;  42  Edw.  III.  22 ;  3  Edw. 
IV.  11  a;  21  Hen.  VI.  56;  10  Hen.  VI.  1  b;  13  Edw.  H.  Entre 
CongeaiU,  56;  28  Edw.  IIL  96  b;  26  Hen.  VI.  Aid.  77;  F.  N.  B. 
203.     7.  In  an  action  brought  by  her,  she  shall  not  name  herself 
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tenant  for  life,  18  Edw.  III.  27  a,  a  woman  brought  a  Cui  in  vita, 
quod  damat  tenere  ad  vitam,  and  maintained  it  in  her  count  by  a 
gift  in  special  tail  to  her  and  her  husband,  and  that  her  husband 
is  dead  without  issue,  and  the  writ  for  variance  of  the  title  abated. 
8.  In  an  action  brought  against  her,  she  shall  not  be  named  tenant 
for  life,  8C.  quod  tenet  ad  terminum  vitoe.  MicL  39  &  40  Eliz. 
Bot  3316,  in  Communi  Banco  inter  Veal  et  alios  quer'  et  Bead 
def  in  quid  juris  damat ,  and  the  note  of  the  fine  supposed  that 
the  defendant  tenet  ad  terminum  vitce,  the  defendant  demanded 
oyer  of  the  writ,  and  of  the  note  o{  the  fine,  and  had  it,  and 
pleaded  that  he  was  seised  in  fee,  ahsque  hoc  quod,  the  day  of  the 
note  levied  tenuit  pro  termini  vitoe,  and  the  jury  found  that  he 
held  as  tenant  in  tail  after  possibility  of  issue  extinct ;  and  it  was 
adjudged  pro  defendente  ;  for  tenant  in  tail,  after  possibility,  shall 
not  be  in  judgment  of  law  included  in  a  writ  or  fine,  &c,  within 
the  general  allegation  of  a  tenant  for  life.     Vide  19  Edw.  III.  1  b. 

But  as  to  the  quantity,  he  has  but  an  estate  for  life ;  and  there- 
fore, if  he  makes  a  feoffment  in  fee,  it  is  a  forfeiture  of  his  estate, 
13  Edw.  IL  Entre  Cong.  56 ;  45  Edw.  in.  22 ;  21  Edw.  IH.  96  b ; 
27  Ass.  60 ;  F.  K  B.  159.  So  if  fee  or  tail  general  descends  or 
remains  to  tenant  in  tail  after  possibility,  &c. ,  the  fee  or  estate 
tail  is  executed,  32  Edw.  IIL  Age,  55;  50  Edw.  IIL  4;  9  Edw. 
IV.  17  b.  And  by  the  statute  of  Will.  II.  he  in  reversion  shall  be 
received  upon  his  default,  2  Edw.  II.  Besceit,  147 ;  41  Edw.  IIL 
12 ;  20  Edw.  IIL  Besceit—  ;  38  Edw.  IIL  S3,  vide  28  Edw.  IIL 
96  b ;  39  Edw.  IIL  16  a,  b.  And  an  exchange  betwixt  tenant  for  life 
and  tenant  in  tail,  after  possibility,  is  good ;  for  their  estates  are 
equal. 

3.  It  was  resolved,  that  the  estate  of  a  tenant  in  tail,  after  pos- 
sibility, ought  to  be  a  remnant  and  residue  of  an  estate  tail,  and 
that  by  the  act  of  Qud,  and  not  by  the  limitation  of  the  party 
dispositione  legis,  and  not  ex  provisions  hominis;  and  therefore  if 
a  man  makes  a  gift  in  tail  upon  condition,  that  if  he  does  such 
an  act,  that  he  shall  have  but  for  life,  he  is  not  tenant  in  tail 
after  possibility  of  issue  extinct,  for  that  is  ex  provisione  hominis, 
and  not  ex  dispositione  legis ;  but  it  ought  to  be  the  remnant  and 
residue  of  an  estate  tail,  and  that  by  the  act  of  God  and  the  law, 
sc.  by  the  death  of  one  donee  without  issue,  lit  6  b,  Doct 
[•81  a]  and  StuA  lib.  2,  cap.  1,  foL  6L  *2  Hen.  IV.  17  b;  26 
Hen.  VL  Aid.  77. 
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If  tenants  in  special  tail  recover  in  assise,  and  afterwards  one 
dies  without  issue,  and  afterwards  he  who  survives  (who  is  tenant 
in  tail  after  possibility)  is  re-disseised,  he  shall  have  a  re-dis- 
seisin, for  it  is  the  same  freehold  he  had  before,  for  it  is  parcel  of 
the  estate  tail ;  and  because  the  wife  in  the  case  at  bar  had  the 
estate  for  life  by  limitation  of  the  party,  and  the  estate  which  she 
had  in  the  remainder,  se.  of  the  tenancy  in  tail  after  possibility, 
was  not  a  larger  estate  in  quantity,  and  therefore  could  not  merge 
the  estate  for  life,  as  has  been  said  before,  for  this  cause  the  wife 
was  not  tenant  in  tail  after  possibility. 

4  It  was  resolved,  that  in  this  case  the  wife  should  have  the 
privilege  of  a  tenant  in  tail  after  possibility  for  the  inheritance 
which  was  once  in  her;  for  now  when  John  the  issue  male  is 
dead,  the  privilege  which  she  had  in  respect  of  the  inheritance 
which  was  in  her  in  remainder  shall  not  be  lost  And  there  is  no 
question  but  a  woman  may  be  tenant  in  tail  after  possibility  of  a 
remainder  as  well  as  of  a  possession ;  and  therefore  if  a  lease  for 
life  is  made,  the  remainder  to  husband  and  wife  in  special  tail, 
the  husband  dies  without  issue,  now  is  the  wife  tenant  in  tail 
after  possibility  of  this  remainder ;  and  if  the  tenant  for  life  sur- 
renders to  her,  as  he  may  (for  the  life  of  him  in  the  remainder  is 
higher  than  the  other  life)  now  is  she  tenant  in  tail  after  possi- 
bility of  possession ;  and  like  this  case  if  the  father  is  enfeoffed 
to  him  and  his  heirs  with  warranty,  and  the  father  enfeoffs  the 
son,  &C. ,  and  dies ;  in  this  case  the  son,  although  he  has  the  land 
by  purchase,  yet  he  shall  take  the  benefit  of  the  warranty  as  heir, 
for  he  cannot  vouch  as  assignee,  and  the  warranty  betwixt  the 
father  and  him  is  lost,  as  it  is  adjudged  in  43  Edw.  III.  23  b.  So 
here,  although  the  wife  cannot  claim  the  estate  of  tenant  in  tail 
after  possibility,  yet  she  may  claim  the  privilege  and  benefit  of  it 
And  it  was  observed,  that  tenants  in  special  tail  at  the  common 
law  had  a  limited  fee-simple ;  and  when  their  estate  was  changed 
by  the  statute  De  donis  conditional\  yet  there  was  not  any  change 
of  their  interest  in  doing  of  waste ;  so  when  by  the  death  of  one 
donee  without  issue  the  estate  is  changed,  yet  the  power  to  com- 
mit waste,  and  to  convert  it  to  his  own  use,  is  not  altered  nor 
changed  for  the  inheritance  which  was  once  in  him,  vide  Hil.  2 
Jac.  Bot  229,  intre  Brooke  and  Bogers,  in  Cammuni  Banco,  if  a 
timber  tree  becomes  arida,  sicca,  non  portans  fructus  nee  folia  in- 
a^tate^  nee  existens  maeremium,  yet  because  it  was  once  an  inherit- 
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ance,  &c,  no  tithes  shall  be  paid  for  it,  for  that  the  quality 

remains,  although  the  state  of  the  tiee  is  altered. 
[*  81b]  *  6.  That  if  tenant  for  life  or  for  years  fells  timber,  or 
polls  down  the  houses,  the  lessor  shall  have  the  timber; 
and  because  this  point  was  resolved  in  this  Court  upon  a  solemn 
argument  in  Liford's  Case  at  Michaelmas  Term,  which  vOt  before 
in  this  book,  11  Co.  Bep.  48  a,  I  will  make  the  shorter  report  1. 
It  is  apparent  in  reason,  that  the  lessee  had  them  but  as  things 
annexed  to  the  soil ;  and  therefore  it  would  be  absurd  in  reason, 
that  when  by  his  act  and  wrong  he  severs  them  from  the  land, 
that  he  should  gain  a  greater  property  in  them  than  he  had  by  the 
demise.  2.  It  is  without  question  (as  it  is  resolved  in  the  said 
case)  that  the  lessor  has  the  general  ownership  and  right  of  inher- 
itance in  the  houses  and  timber  trees,  and  the  lessee  has  but  a  par- 
ticular interest,  and  therefore  be  they  pulled  down  or  felled  by  the 
lessee  or  any  other,  or  by  wind  or  tempest  blown  down,  or  by  any 
other  means  disjoined  from  the  inheritance,  the  lessor  shall  have 
them  in  respect  of  his  general  ownership,  and  because  they  were 
his  inheritance;  and  as  to  that,  the  resolutions  in  fferlakenderCs 
Case,  in  the  fourth  part  of  my  (Coke's)  reports,  fol.  63  a,  were 
affirmed  for  good  law,  and  Paget  $  Case  in  the  fifth  part  of  my 
reports,  fol.  76  b,  for  although  he  cannot  punish  them  in  an  action 
of  waste  at  the  common  law  because  it  was  his  own  act,  and  in 
his  lease  he  has  not  made  provision  by  covenant  or  condition ;  yet 
the  inheritance  and  general  ownership  remains  in  the  lessor,  and 
the  lessee  (as  hath  been  said)  has  but  a  special  interest  in  the 
houses  and  timber  trees  so  long  as  they  are  annexed  to  the  land, 
and  this  appears  by  the  statute  of  Marlebridge,  a  23.  "  Item 
firmarii  vastum,  &c.  non  facient,  nisi  specialem  inde  habuerint 
concessionem  per  scriptum  conventionis,  mentionem  f aciens  quod 
hoc  facere  possint,"  whereby  it  appears,  that  the  lessees  for  life  or 
years,  which  then  were,  could  not  rightfully  fell  the  trees,  or  pull 
down  the  houses,  unless  the  lessor  had  granted  by  deed  to  do  it 
In  which  it  was  also  observed,  that  at  the  time  of  the  making  of 
the  same  Act,  the  said  clause  of  "  without  impeachment  of  waste  ' 
was  in  use,  which  proves  that  it  was  to  such  purpose  that  the 
lessee  might  commit  waste,  and  dispose  it  to  his  own  use,  which 
he  could  not  do  without  such  clause.  3.  Every  lessee  for  life  and 
years  ought  by  the  law  to  do  fealty  upon  his  oath,  and  it  would 
be  against  his  oath  to  waste  the  houses  and  timber  trees.     And, 
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fiota,  leader,  upon  this  statute  of  Marlebridge  lies  a  prohibition  of 
waste  against  the  lessee  for  life,  and  lessee  for  years,  to  prohibit 
them  that  they  shall  not  do  waste  before  any  waste  was  done,  as 
it  was  against  tenant  in  dower,  and  tenant  by  the  cour- 
tesy at  the  common  law.  *Vide  Bract  316,  the  judg-  [*82a] 
ment  in  waste  at  the  common  law.  Tenant  in  dower  or 
by  the  courtesy  have  as  high  an  estate  as  lessee  for  life ;  and  it 
appears  that  it  was  not  lawful  for  tenant  by  the  courtesy  or  in 
dower  to  do  waste,  ergo,  no  more  for  tenant  for  life;  the  only 
difference  was,  that  a  prohibition  of  waste  lay  against  tenant  in 
dower,  and  by  the  courtesy,  at  the  common  law,  and  not  against 
the  lessees  till  the  said  statute  of  Marlebridge.  And  to  prove 
what  interest  the  lessee  for  life  has  in  the  trees  at  the  common 
law,  it  appears  by  Bracton  (who  wrote  before  the  statute  of  Glou'), 
lib.  4,  tracf  De  Assisa  novce  dis.  c.  4,  f.  217.  "  Si  quis  vastum 
fecerit,  vel  destructionem  in  tenemento  quod  tenet  ad  vitam  suam, 
in  eo  quod  modum  excedit,  et  rationem,  cum  tantum  conceditur  ei 
rationabile  estoverium,  facit  transgressionem,  et  si  talis  impedia- 
tur,  ille  tenens  assisam  non  habebit,  intentio  talis  liberabit  a  dis- 
seisina,  quia  in  eo  quod  tenens  abutitur  male  utendo,  et  debitum 
usum  et  modum  debitum  excedendo,  non  potest  dicere  quod  dis- 
seisitus  est,  quia  tantum  rationabilis  usus  ei  conceditur ;  "  which 
proves  directly,  that  it  was  a  wrong  in  the  lessee  for  life  to  do 
waste,  or  destruction  at  the  common  law.  And  it  was  resolved, 
if  an  house  falls  down  per  vim  venti  in  the  time  of  such  lessee  for 
life  or  for  years,  or  in  the  time  of  the  tenant  in  dower,  or  tenant 
by  the  courtesy,  &c.,  that  such  particular  tenants  have  a  special 
property  in  the  timber  to  rebuild  the  like  house  as  the  other  was 
for  his  habitation ;  as  if  they  fell  a  tree  for  reparation,  they  have 
a  special  property  to  that  purpose  in  it,  and  therewith  agree,  44 
Edw.  III.  5  b;  44  Edw.  HI.  44b;  29  Edw.  III.  3,  and  10  Edw. 
IV.  3  a.  But  the  said  particular  tenants  cannot  give  or  sell  the  tree 
so  felled,  for  the  general  property  is  in  the  lessor ;  and  therefore, 
Lit.  f.  15,  holds,  that  if  I  bail  goods  to  another  to  manure  his  land, 
now  he  has  a  special  property  in  them  to  that  purpose;  and  in 
that  case,  if  he  kills  them,  a  general  action  of  trespass  lies  against 
him.     See  11  Hen.  IV.  17  a  &  23  b. 

6.  The  pre-eminence  and  privilege  which  the  law  gives  to 
houses  which  are  for  men's  habitation  was  observed.  First,  an 
house  ought  to  have  the  priority  and  precedency  in  a  prcecipe  quod 


366  WASTE. 

Lewii  BowIm'i  Cam,  11  Co.  Bep.  88  a,  S8b. 

reddat  before  land,  meadow,  pasture,  wood,  &a,  F.  N.  B.  2,  &c., 
for  his  bouse  is  his  castle,  et  domvs  sua  est  unicuique  tutissimum 
Tsfugium.  2.  The  house  of  a  man  has  privilege  to  protect  him 
against  arrest  by  virtue  of  process  of  law  at  the  suit  of  a  subject, 
vide  Semavne's  Case,  in  the  fifth  part  of  my  reports,  foL  91  b.  3. 
It  has  privilege  against  the  King's  prerogative,  for  it  was  re- 
solved by  all  the  Judges,  Mich.  4  Jac.,  that  those  who  dig  for 
saltpetre,  shall  not  dig  in  the  mansion-house  of  any  sub- 
[*  82  b]  ject  *  without  his  assent;  for  then  he,  or  his  wife  or  chil- 
dren, cannot  be  in  safety  in  the  night,  nor  his  goods  in 
his  house  preserved  from  thieves  and  other  misdoers.  4.  He  who 
kills  a  man  se  defendmdo,  or  a  thief  who  would  rob  him  in  the 
highway,  by  the  common  law  shall  forfeit  his  goods ;  but  he  who 
kills  one  that  would  rob  and  spoil  him  in  his  house,  shall  forfeit 
nothing,  3  Edw.  III.  Corone  330  &  26  Ass.  23,  &c.  5.  If  there 
be  two  joint-tenants  of  a  wood,  or  arable  land,  the  one  has  no 
remedy  against  the  other  to  make  enclosure  or  reparations  for  safe- 
guard of  the  wood,  or  com ;  but  if  there  be  two  joint-tenants  of  an 
house,  the  one  shall  have  a  writ  De  reparatione  facisTida  against 
the  other,  and  the  words  of  the  writ  are  ad  reparationem  et  susten" 
tationem  ejusdem  domus  tenetur,  F.  K  B.  127  a,b.  If  a  man  is 
in  his  house,  and  hears  that  othere  will  come  to  his  house  to  beat 
him,  he  may  call  together  his  friends,  &c. ,  into  his  house  to  aid 
him  in  safety  of  his  person;  for,  as  it  has  been  said,  a  man's 
house  is  his  castle  and  his  defence,  and  where  he  properly  ought 
to  remain ;  but  if  a  man  be  threatened  if  he  comes  to  such  a  fair 
or  market  that  he  shall  be  beaten,  in  that  case  he  cannot  make 
such  assembly,  but  he  ought  to  have  remedy  by  surety  of  the 
peace,  21  Hen.  VII.  39  a. 

7.  The  clause  of  "  without  impeachment  of  waste  "  gives  a  power 
to  the  lessee,  which  will  produce  an  interest  in  him  if  he  executes 
his  power  during  the  privity  of  his  estate;  and  therefore  to  exam- 
ine it  in  reason.  1.  These  words  aisqtte  impetUione  vasti,  are  as 
mud)  as  to  say,  without  any  demand  for  waste;  for  impetitio  is 
(li^rivod  from  in  and  peto,  and  petere  is  to  demand,  and  petitio  is  a 
rliuuand,  and  sine  impetitione  is  without  any  manner  of  demand  or 
hnponclimont;  then  this  word  demand  is  of  a  large  extent;  |or  if 
ti  um\  diHHoises  me  of  my  land,  or  takes  my  goods,  if  I  release  to 
hirn  nil  actions,  yet  I  may  enter  into  the  land,  or  take  my  goods, 
ii«  Lit.  IioMh,  f.  115,  and  therewith  agree  19  Ass.  3;  19  Hen.  VI. 
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4b ;  21  Hen.  VIL  23  b ;  30 Edw.  III.  19,  for  by  the  release  of  the 
action,  the  right  or  interest  is  not  released,  but  if  in  such  -case  I 
release  all  demands,  that  will  bar  me,  not  only  of  my  action,  but 
also  of  my  entry  and  seisure,  and  of  the  right  of  my  land,  and  of 
the  property  of  my  goods ;  as  it  was  resolved  in  Ckauncy's  Case, 
34  Hen.  VIIL,  Br.  Release,  90,  2  Hen.  VII.  6  b,  the  King  made 
one  sheriff  sine  camptUo,  thereby  he  shall  have  the  revenues  which 
belong  to  his  office  to  collect  to  his  own  use.  But  if  the  words 
had  been,  absque  impetif  vasti  per  aliquod  breve  de  vasto,  then  the 
action  only  would  be  discharged,  and  not  the  property  in 
the  trees,  but  that  the  lessor  after  the  *  fall  of  them  might  [*  83  a] 
seise  them;  and  this  difference  appears  in  3  Edw.  III. 
44  a,  b,  in  Walter  Idlers  Case,  where  a  lease  was  made  without  being 
impeached,  or  impleaded  for  waste,  upon  which  it  was  collected 
that  these  words  **  without  being  impleaded, "  without  these  words 
"  without  being  impeached  for  waste, "  were  not  sufficient  to  bar 
the  lessor  of  his  property,  and  that  if  the  lessor  had  granted  that 
the  lessee  might  do  waste,  he  thereby  had  power  not  only  to  do 
waste,  but  also  to  convert  it  to  his  own  use ;  and  that  the  words 
of  the  said  Act  of  Marlebridge,  and  the  statute  De  Prcerogativa 
Regis,  c.  16,  do  prove  where  it  is  said,  that  the  King  shall  have 
annum  diem,  et  vastum,  sc.  which  is  as  much  as  to  say,  that  he 
shall  have  the  trees,  &c. ,  at  his  own  disposition. 

2.  It  was  said,  that  the  continual  ind  constant  opinion  of  all 
ages  was,  that  those  words  gave  power  to  the  lessee  to  do  waste  to 
his  own  house,  and  it  would  be  dangerous  now  to  recede  from  it, 
and.as  it  is  said  in  38  Edw.  HI.  1  a,  by  the  Judges  (so  we  say  in 
this  case),  we  will  not  change  the  law  which  has  been  always  used ; 
and  it  is  well  said  in  2  Hen.  IV.  18  b.  It  is  better  that  there 
should  be  a  defect,  than  that  the  law  should  be  changed ;  and  the 
opinion  of  Wray,  Ch.  J.,  and  Manwood,  cited  in  HerlaTcenden's 
Case,  was  not  judicial  but  prim6L  facie  upon  an  arbitrament  with- 
out any  argument,  and  perhaps  upon  the  sight  of  27  Hen.  VL, 
Waste  8,  and  therefore,  although  the  Chief  Justice  argued  in 
this  case,  against  their  opinions,  yet  it  was  with  great  reverence 
to  them,  saying  with  Aristotle  in  the  like  case,  amicm  Plato, 
amicus  Socrates,  sed  m^agis  arnica  Veritas  ;  and  qui  non  libere  verUa- 
tern  pronundat,  proditor  veritatis  est. 

And  the  truth  of  this  case  appears  by  Littleton  in  his  Chapter 
of  Conditions,  fol.  82,  where  he  puts  this  case,  if  a  feoffment  be 
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Tflnrffrnrm,  :nac  die  fedfee  diall  give  the  land  to 
^be  Xfldbi:  ant  ^  ^iuft  wiie  it  the  feoffor,  to  have  and  to  hold  to 
ziuaiL  wad  za  '^e  lem  it  iheir  cwo  bodies  begotten,  the  remainder 
2  ±e  rrgnc  jeiis  if  ^he  5^.cf  7;  in  that  case  if  the  hnsband  dies, 
liviiiir  -2^  wiii±,  be^ne  my  esiase  in  tail  made  to  them,  then  ought 
:Qe  DB^ifeti  35  ihe  lav  z^  make  an  estate  to  the  wife  as  near  the 
^'jndiciin  mil  i»  near  sie  iacenfi  of  the  condition  as  he  can  make 
ic^  jBL  ^  Itffli^e  'Z1&  jjknd  z»}  zhe  wife  for  term  of  her  life  withoat 
mnaiM'irniTnr  if  waste.  lius  lemainder  to  the  heirs  of  the  body  of 
jtff  iusbami  .c  itsr  be^aen,  the  remainder  to  the  right  heirs  of 
^Qii  au&Qaiiii .  mil  ^he  reason  why  the  lease  shall  be  made  in  this 
2»a  ^  ^ae  wzia  wzzi^.^m  izipeachment  of  waste  is,  that  the  estate 

sulII  be  zc-  :he  hssband  and  his  wife  in  tail,  and  if  such 
'^  5;]  3^  r>^^;2iae  '2iid  bt^zi  *  made  in  the  life  of  the  husband,  then 

.iTjkfr  ziisd  •iaua  of  the  husband  she  had  had  an  estate  in 
t:^\  wa:<:ri  «Ci2e  is  without  impeachment  of  waste,  and  so  it  is 
rt!a^QaI:Ie  -^^^  a  man  should  make  an  estate  as  near  the  intent  of 
the  vxndiuca  a»  he  can.  which  case  directly  proves,  that  tenant 
ft.T  Ii5?  wi;hottC  iaipeachment  of  waste  has  as  great  power  to  do 
w^sce  4ad  »  coaTeft  it  at  his  own  pleasure,  as  tenant  in  tail  had. 
Pia^  :jL<eee  wvnisv  without  impeachment  of  waste,  are  sufficient 
w»»ri^  ^.^  rl^«  wnsint  for  life  such  power,  vide  2  Hen.  IV.  5  b,  and 
::w  Zj-^IC-^/mw^s  C^sf  in  the  second  part  of  my  reports,  fol. 
<l  i^  bv  S2  a»  and  for  this  clause  of  without  impeachment  of  waste, 
i\aw.  IIL  44;  S  Edw.  UL  4  a,  b,  35  a;  24  Edw.  IIL  32;  43 
iiw.  UL  3a:  5  Hen.  V.  8;  27  Hen.  VL  Waste  8;  4  Edw.  IV. 
.^?^  ;ii  iO  H^oL  VIL  10 :  2S  Hen.  VIIL  Dyer,  10,  and  bo  the  Quccre 
ill  :h^  ^ivl  Kvk  of  27  Hen.  VL  well  resolved. 

Atbi  §^?^  th^  opinion  of  Sutham  in  abridging  the  said  book 

.ife2*.iMctt  it* 

l<,i  whv'  ^ivl  v^^il^^  ^  without  impeachment  of  waste,  is  an- 
mi^  w  th^  privity  ^of  estate,  3  Edw.  III.  44,  by  Shard  and 
if^^mt  it  ozu»  who  has  a  particular  estate  without  impeachment 
It  «8^-  chAi\^:w'  his  esute,  he  loses  his  advantage,  5  Hen.  V.  9  a. 
M  m  vttAtt  uuikU  a  ItNi^  for  J'^^  without  impeachment  of  waste, 
4ikl  alliw^iavl*  ht^  confirms  the  land  to  him  for  his  life,  now  he 
AaU  b#  w^h^rxwl  for  waste.  28  Hen.  VIIL  Dyer,  10  b.  If  a  lease 
__  1^,  ,,^^  lor  tht^  term  of  another's  life,  without  impeach- 
j  ol  ^!Ast^.  tU^  n*miuuvler  to  him  for  his  own  life,  now  he  is 
^K4Vk  t\Vwasu\  fv>r  the  first  estate  is  gone  and  drowned;  so 
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of  a  confirmation.  It  was  adjudged  in  Ewen's  Caae^  Mich.  28 
and  29  Eliz.  that  where  tenant  in  tail  after  possibility  of  issue 
extinct  granted  over  his  estate,  that  the  grantee  was  compelled  in 
a  Quidjtms  clamat  to  attorn,  for  by  the  assignment  such  privilege 
is  lost;  and  that  judgment  was  affirmed  in  the  King's  Bench,  in  a 
writ  of  error,  and  therewith  agrees,  27  Hen.  VI.  Aid  in  Statham. 
Vide  29  Edw.  HL  1  b. 

The  heir  at  common  law  should  have  a  prohibition  of  waste 
against  tenant  in  dower,  but  if  the  heir  granted  over  his  rever- 
sion, his  grantee  should  not  have  a  prohibition  of  waste;  for  it 
appears  in  the  Begister  72  that  such  assignee  in  an  action  of  waste 
against  tenant  in  dower  shall  recite  the  statute  of  Gloucester ;  ergo, 
he  shall  not  have  a  prohibition  of  waste  at  common  law,  for  then 
he  should  not  recite  the  statute,  vide  F.  K  R  55  c ;  14  Hen.  IV. 
3;  5  Hen.  V.  (7)  17  b. 

Lastly,  it  was  resolved,  that  the  said  woman  by  force  of  the 
said  clause  of  without  impeachment  of  waste,  had  such  power  and 
privilege,  that  though  in  the  case  at  bar  no  waste  be 
*  done,  because  the  house  was  blown  down  per  vim  venti  [*  84  a] 
without  her  fault,  yet  she  should  have  the  timber  which 
was  parcel  of  the  house,  and  also  the  timber  trees  which  are  blown 
down  with  the  wind ;  and  when  they  are  severed  from  the  inherit- 
ance either  by  the  act  of  the  party,  or  of  the  law,  and  become 
chattels,  the  whole  property  of  them  is  in  the  tenant  for  life  by 
force  of  the  said  clause  of  "  without  impeachment  of  waste.  "  And 
for  this  causae  judgment  was  given  per  amnes  Jvsticiarios  v/na  voce, 
quod  qrierens  nihil  caperet  per  billam. 

ENGLISH  NOTES. 

The  above  case  contains  the  leading  principles  relating  to  the  liabil- 
ity for  waste  at  common  law.  The  following  notes  show  how  those 
principles  have  been  extended  by  Courts  of  equity,  and  how  the  prin- 
ciples so  extended  are  illustrated  by  cases  in  the  Courts  as  constituted 
under  the  Judicature  Acts. 

An  early  case  in  which  the  Court  of  Chancery  considered  an  applica- 
tion to  prevent  destructive  waste  was  Abraham  v.  Bubb  (1680),  No.  10 
of  <' Dilapidations,"  9  R.  C.  495. 

A  more  direct  precedent  for  the  interference  of  a  Court  of  equity 
was  set  in  the  case  of  Vane  v.  Lord  Barnard  (Lord  Barnard's  Case), 
No.  9  of  ^^  Dilapidations, "  9  B.  C.  488.   See  also  the  cases  above  referred 
to,  and  notes,  9  R.  C.  488-507,  passim. 
VOL.  XXV.  —  24 
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The  kind  of  waste  which  will  thus  be  restrained  by  a  Court  of  equity 
has  been  termed  ^'equitable  waste."  It  includes  the  felling  of  timber 
which  has  been  planted  or  left  standing  for  the  shelter  or  ornament  of  the 
mansion  house  or  grounds.  Bolt  y.  Lard  Samerville  (1737),  2  Eq.  Gas. 
Abr.  759;  Packingtan's  Case  (1744),  3  Atk.  215;  Chamherlyne  v.  Dutut 
mer  (1781),  1  Bro.  C.  C.  166,  8  Bro.  C.  C.  649;  Marquis  of  Dawnshire 
V.  Lady  Sandys  (1801),  6  Ves.  107;  Lord  MaJioti  v.  Lord  Stanhope 
(1808),  3  Madd.  623  n. ;  Burges  v.  LarnJb  (1809),  16  Ves.  174,  10  R.  K 
160 ;  Coffin  v.  Coffin  (1821),  Jacob.  70,  23  R.  R.  1 ;  Wombwell  v. 
Belasyse  (1826),  6  Ves.  110  n. ;  Marker  v.  Marker  (1861),  9  Hare,  1 ; 
Ashby  V.  Binks  (1888),  68  L.  T.  667.  See  the  form  of  inquiry,  Seton 
(1891),  p.  472. 

The  principle. has  sometimes  been  extended  to  cases  where,  though 
the  mansion  house  is  pulled  down  without  complaint,  the  timber  still 
serves  the  amenity  of  houses  built  upon  leases  made  under  the  powers 
of  the  settlement.  Wellesley  v.  Wellesley  (1834),  6  Sim.  497,  38  R.  R. 
165  n. ;  Morris  v.  Morris  (1847),  15  Sim.  606. 

Although,  as  appears  from  Abraham  v.  Buhb  {supra),  a  tenant  in 
tail,  after  possibility  of  issue  extinct,  may  be  restrained  by  a  Court  of 
equity  from  cutting  down  ornamental  timber ;  it  is  well  settled  that  an 
ordinary  tenant  in  tail  may  at  his  pleasure  cut  down  all  timber  for  what- 
ever purpose  planted.  See  Attorney- General  v.  Duke  of  Marlborough 
(1818),  3  Madd.  498,  at  p.  638.  But  where  an  estate  has  been  settled 
and  limited  so  as  to  go  along  with  a  Title  of  Honour  by  an  Act  of 
Parliament  which  recited  that  a  mansion  house  had  been  built  and 
pleasure  grounds  laid  out  on  the  estate  at  a  great  cost  defrayed  from 
the  public  revenue,  it  has  been  held  that  the  tenant  in  possession  of 
the  estate  might  be  restrained  from  committing  waste  by  cutting  down 
the  ornamental  timber  in  the  park  and  pleasure  grounds.  Attorney- 
General  v.  Duke  of  Marlborough  (1818),  3  Madd.  498  ;  6  Madd.  280, 
18  R.  R.  273. 

"Where  timber  was  properly  cut,  the  rule  in  equity  was  that  the 
timber  follows  the  land,  and  the  tenant  for  life,  although  impeachable 
for  waste,  receives  the  income  during  his  life ;  and  when  you  reach  the 
first  tenant  for  life  unimpeachable  for  waste  he  takes  the  capital."  Per 
Page  Wood,  V.-C,  in  Gent  v.  Harrison  (1869),  John.  617.  This, 
however,  as  the  learned  Vigb-Chancellor  explained,  applied  only  to 
a  rightful  cutting.  And  the  plaintiff,  who  was  a  subsequent  tenant 
for  life  without  impeachment  of  waste,  and  who  claimed  the  fund  with 
the  byegone  interest,  would  have  been  in  a  difficulty  if  he  alleged  that 
the  cutting  was  wrongful ;  as  an  action  at  law  for  the  wrong  could  only 
be  maintained  by  a  person  having  an  estate  of  inheritance.  Eventu- 
ally the  plaintiff  elected  to  adopt  the  act,  and  to  take  the  capital  fund 
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without  the  hyegone  interest.  See  also  upon  this  subject  Bagot  y. 
Bagot  (1863),  32  Beav.  509:  Lowndes  v.  Norton  (1877),  6  Ch.  D.  139, 
46  L.  J.  Ch.  613.  And  for  the  statutory  rule  as  to  the  division  between 
capital  and  income,  where  timber  is  cut  by  the  order  of  the  Court,  see 
The  Settled  Land  Act,  1882,  s.  35,  stated  at  p.  380,  post. 

An  important  statement  of  the  legal  and  equitable  principles  relat- 
ing to  waste  was  made  by  the  Masteb  of  the  Bolls  (Sir  G.  Jxssbl) 
in  Honywood  v.  Eonywood  (1874),  L.  R.  18  Eq.  306,  43  L.  J.  Ch.  652, 
where  the  question  before  the  Court  related  to  the  disposal  of  money 
produced  by  the  sale  of  timber  and  underwood  cut  down  (at  various 
stages  of  growth)  under  orders  of  the  Court  in  the  course  of  an  admin- 
istration suit.  As  the  judgment  of  the  Masteb  of  the  Eolls  consists 
almost  entirely  of  a  statement  of  the  general  principles  of  law  and 
equity  relating  to  waste,  it  may  be  useful  to  quote  it  at  length  (43 
L.  J.  Ch.  653):  ^^As  T  understand  the  law,''  he  says,  '^it  is  this  — 
the  tenant  for  life  may  not  cut  timber.  The  question  of  what  timber 
is  depends,  first,  on  general  law,  that  is,  the  law  of  England,  and 
secondly,  on  the  special  custom  of  a  locality.  By  the  general  law  of 
England,  oak,  ash,  and  elm  are  timber,  provided  they  are  of  the  age  of 
twenty  years  and  upwards,  provided  they  are  not  so  old  as  not  to  have 
a  reasonable  quantity  of  useable  wood  in  them,  which,  I  think  Lord 
Coke  or  one  of  the  text- writers  says,  is  not  sufficient  to  make  a  good 
post.  I  think  it  is  Coke,  but  I  am  not  quite  certain  of  it.  Timber, 
that  is,  the  kind  of  tree  which  may  be  called  timber,  may  be  varied  by 
local  custom.  There  is  what  is  called  the  custom  of  the  county,  that 
is,  of  a  particular  county  or  division  of  a  county,  and  it  varies  in  two 
ways.  First  of  all  you  may  have  trees  called  timber  by  the  custom  of 
the  county,  beech  in  some  counties,  hornbeam  in  others;  and  even 
white  thorn  and  black  thorn  and  many  other  trees  are  considered  timber 
in  peculiar  localities.  These  add  to  timber  trees  in  such  counties. 
Then  again  in  certain  localities  and  owing  probably  to  the  nature  of 
the  soil,  timber  even  of  twenty  years,  that  is,  trees  of  even  twenty  years 
old,  are  not  necessarily  timber,  but  may  go  to  twenty-four  years,  or 
even  to  a  later  period,  I  suppose,  if  necessary ;  and  in  other  places  the 
test  is  not  the  age  at  all,  but  the  girth  of  the  tree  which  makes  it 
timber.  But,  however,  these  are  special  customs.  Once  arrive  at  the 
fact  that  a  tree  is  timber,  and  the  tenant  for  life,  impeachable  for 
waste,  cannot  cut  it  down.  That  I  take  to  be  the  clear  law,  with  one 
single  exception,  and  that  exception  has  been  established,  principally 
by  modem  authorities,  in  favour  of  the  owners  of  timber  estates,  that  is, 
estates  which  are  cultivated  merely  for  the  produce  of  saleable  timber, 
and  where  the  timber  is  cut  periodically.  And  the  reason  of  the  distinction 
is  this,  that  that  being  the  kind  of  cultivation,  therefore  the  timber  is 
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not  to  be  kept  as  part  of  the  inheritance,  but  part,  so  to  say,  of  the  annaal 
fruits  of  the  land,  and  in  those  cases,  the  same  kind  of  cultivation  maj 
be  carried  on  by  the  tenant  for  life  that  has  been  carried  on  upon  the 
estate,  and  the  timber  so  cut  down  periodically  in  due  course  is  looked 
upon  as  the  annual  profits  of  the  estate,  and  therefore  goes  to  the  ten- 
ant for  life.  With  that  exception,  I  take  it  that  a  tenant  for  life 
cannot  cut  timber,  and  therefore  I  hold  in  this  case,  that,  it  not  being 
a  timber  estate,  the  tenant  Cor  life  cannot  cut  timber  at  all.  Now 
the  next  question  to  be  decided  is,  what  can  the  tenant  for  life  cut  ? 
The  tenant  for  life  can  cut  all  that  is  not  timber,  with  certain  excep- 
tions. He  cannot  cut  ornamental  trees,  and  he  cannot  destroy  germens, 
as  the  old  law  calls  them,  or  stoles  of  underwood,  and  he  cannot  destroy 
trees  planted  for  the  protection  of  banks,  and  various  exceptions  of  that 
kind,  but,  with  those  exceptions,  which  are  waste,  he  may  cut  all  trees 
which  are  not  timber,  with  again  an  exception,  that  he  must  not  cut 
those  trees  which,  being  under  twenty  years  of  age,  are  not  timber,  but 
which  would  be  timber  if  they  were  over  twenty  years  of  age.  If  he  cuts 
them  down  he  commits  waste,  as  he  prevents  the  growth  of  the  timber. 
Then  again  there  is  a  qualification,  that  he  may  cut  down  those  trees 
which  being  less  than  twenty  years  old  (I  should  say  oak,  ash,  and  elm, 
to  make  it  plainer),  he  may  cut  down  oak,  ash,  and  elm  under  twenty 
years  of  age  provided  they  are  cut  down  for  the  purpose  of  allowing  the 
proper  development  and  growth  of  other  timber,  that  is  in  the  same 
wood  or  plantation.  That  is  not  waste  ;  in  fact  it  is  for  the  improve- 
ment of  the  estate  and  not  the  destruction  of  it,  and  therefore  he  is 
allowed  to  cut  them  down.  If,  therefore,  in  the  course,  as  I  under- 
stand to  be  the  fact,  of  the  proper  management  of  this  estate,  any  oaks, 
ashes,  and  elms  have  been  cut  down  for  the  purpose  of  allowing  of  the 
growth  of  the  other  timber  in  a  proper  manner,  that  would  not  be  waste 
on  the  part  of  the  tenant  for  life,  though  impeachable  for  waste.  Then 
the  only  other  question  to  be  decided  is,  whose  is  the  property  of  the 
timber  cut  down  ?  There  I  think  the  law  is  reasonably  clear.  If  the 
timber  is  timber  properly  so  called,  that  is,  oak,  ash,  and  elm  over 
twenty  years  old  (I  am  not  saying  anything  about  exceptional  cases), 
the  property  in  the  timber  cut  down  either  by  the  tenant  for  life  or 
anybody  else,  or  blown  down  by  a  storm,  belongs  at  law  to  the  owners 
of  the  first  vested  estate  of  inheritance.  The  only  exception  is  where 
the  remainderman  or  the  owner  of  the  first  vested  estate  of  inheritance 
has  colluded  with  the  tenant  for  life  to  induce  the  tenant  for  life  to  cut 
down  timber,  and  then  equity  interferes  and  will  not  allow  him  to  get 
the  benefit  of  his  own  wrong.  But  with  that  exception,  as  I  under- 
stand the  law,  the  property  of  the  timber  when  cut  down  is  in  the 
owner  of  the  first  vested  estate  of  inheritance.    There  is  again  a  second 
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equitable  exception,  and  that  is  this,  that,  where  timber  is  decaying  or 
for  any  special  reason  it  is  proper  to  be  cut  down  and  the  tenant  for 
life  in  a  suit  properly  constituted,  to  which  the  remainderman  or  the 
owner  of  the  vested  estate  of  inheritance,  is  a  party,  gets  an  order  of 
the  Court  to  have  it  cut  down,  there,  the  Court,  saying  to  the  tenant 
for  life,  ^  Tou  could  not  cut  it  down  because  you  are  impeachable  for 
waste,'  and  saying  to  the  remainderman,  ^  It  would  not  be  cut  down 
without  the  interference  of  the  Court,  so  that  you  would  have  got  it, ' 
disposes  of  the  proceeds  on  equitable  principles  and  makes  them  follow 
the  interests  in  the  estate.  In  that  case  therefore  the  proceeds  are  in- 
vested, and  the  income  given  to  the  successive  owners  of  the  estate 
until  you  get  the  owner  of  the  first  absolute  estate  of  inheritance  who 
can  take  away  the  money.  The  same  course,  as  I  understand  it  (there 
is  a  decision  of  Lord  Lyndhubst  the  other  way,  but  modern  decisions 
have  settled  the  law),  the  same  course  is  adopted  in  the  case  of  the 
commission  of  equitable  waste,  that  is,  where  ornamental  trees  or  trees 
which  could  not  otherwise  be  cut  down  even  by  a  tenant  for  life  unim- 
peachable for  waste  are  cut  down.  In  that  case  also,  as  I  understand 
it,  the  proceeds  are  invested  so  as  to  follow  the  uses  of  the  settlement, 
that  is,  to  go  along  with  the  estate  according  to  the  settlement,  giving 
the  income  to  the  tenant  for  life  and  so  on.  Then  we  come  to  the 
property  in  trees  not  timber,  that  is,  either  from  their  nature 
not  timber,  or  because  they  are  not  old  enough,  or  because  they 
are  too  old.  In  all  those  cases,  I  take  it,  the  property  is  in  the 
tenant  for  life.  If  he  cuts  them  down  himself,  I  understand  the 
property  is  in  the  tenant  for  life,  and  although  he  has  cut  them 
down  wrongfully  and  committed  waste,  the  property  is  still  in  him, 
though  he  has  committed  a  wrong,  and  would  be  liable  to  an  action  in 
the  nature  of  waste.  I  am  not  sure  that  would  follow  in  equity,  my 
impression  is  that  equity  would  say  that  he  should  not  be  allowed  to 
take  the  benefit  of  his  own  wrong,  and  that  he  should  not  be  allowed 
to  take  the  property  in  those  trees  he  cuts  down.  This  is  not  the  case 
at  common  law,  and  I  am  not  aware  that  the  exact  point  has  been 
decided  in  equity.  Then  if  the  tenant  for  life  has  cut  down  oak,  ash, 
or  elm  under  twenty  years  of  age  in  a  duo  course  of  cultivation,  and  for 
the  purpose  of  improving  the  growth  or  allowing  the  development  of 
timber  trees,  she  will  be  entitled  to  the  proceeds  of  the  trees  so  cut 
down,  and  assuming,  when  I  come  to  look  at  the  affidavits,  there  are 
some  which  show  that  there  is  such  a  class  of  tree  cut  down  (as  I  un- 
derstand, is  actually  the  case)  then  I  shall  direct  an  inquiry  to  ascertain 
what  portion  of  the  proceeds  she  is  entitled  to." 

The  passage  of  thia  judgment  relating  to  the  cutting  of  timber  prop- 
erly so-called  is  cited  and  adopted  by  Bowbn,  L.  J.,  in  Dashwood  v 
Magniac  (C.  A.),  1891,  3  Ch.  306,  358  (see  below). 
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In  re  Harrison's  Trusts,  Harrison  v.  Harrison  (C.  A.  1884),  28  Ch. 
D.  220,  54  L.  J.  Ch.  617,  62  L.  T.  204,  33  W.  R.  240,  is  an  important 
case  upon  the  adjustment  between  tenant  for  life  and  remainderman  of 
the  right  to  proceeds  of  windfalls.  A  large  part  of  the  income  of  the 
settled  estate  was  derived  from  the  thinnings  and  cuttings  of  larch 
plantations.  During  the  tenancy  for  life  a  large  proportion  of  the 
lavch  trees  were  blown  down  by  strong  gales ;  and  it  became  necessary 
for  the  good  cultivation  of  the  estate  to  remove  almost  the  whole  of 
what  remained.  It  was  estimated  that  it  would  take  forty  years  for  the 
plantations  to  yield  the  same  income  as  before.  The  Court  of  Appeal 
held  (affirming  «the  decision  of  Pbabson,  J. )  that  the  tenant  for  life 
was  not  entitled  to  receive  the  proceeds  of  sale,  either  of  the  trees  blown 
down  or  of  those  which,  though  not  blown  down,  had  to  be  removed ; 
but  that  the  whole  of  the  proceeds  of  sale  should  be  invested  as  capital. 
They  held  further  (varying  the  order  of  Peabson,  J.)  that  the  tenant 
for  life  was  entitled  to  receive  out  of  the  income  arising  from  the  in- 
vested fund  and  the  plantations  a  fixed  annual  sum,  equal  to  the  average 
income  which  would  have  been  derived  from  the  plantation  if  no  galea 
had  occurred,  —  such  sum,  if  necessary,  to  be  made  up  out  of  capital ; 
the  trustees  to  be  at  liberty  to  have  recourse  to  the  investments  or  the 
income  of  the  plantation  for  the  purpose  of  fresh  planting. 

In  the  case  of  In  re  LleweHin,  Llewellin  v.  Williams  (1887),  37  Ch. 
D.  317,  57  L.  J.  Ch.  316,  68  L.  T.  162,  36  W.  R.  347,  the  tenant  for 
life  settled  by  a  will  had  power  to  cut  and  sell  timber  which  had  begun 
to  decay,  or  which  injured  the  underwood,  and  to  apply  the  proceeds  to 
his  own  use.  In  1886,  the  tenant  for  life  sold  the  estate  under  the 
Settled  Land  Acts,  1882  and  1884,  one  of  the  conditions  being  that  the 
purchaser  should  pay  for  the  timber  at  a  valuation.  At  the  time  of  the 
sale  there  was  standing  on  the  estate  timber  which  had  begun  to  decay. 
The  tenant  for  life  claimed  to  be  paid  out  of  the  purchase  money  so 
much  as  represented  the  decaying  timber,  and  also  under  sect.  36  of 
the  Settled  Laud  Act,  1882,  one-fourth  of  the  residue  of  the  purchase- 
money  realised  by  the  sale  of  the  timber.  Stirling,  J.,  held  that  the 
claim  failed,  on  the  ground  that  so  long  as  the  timber  was  standing,  it 
f(>rm«^d  i>art  of  the  inheritance.  The  learned  Judge  considered  that 
thort>  were  not  two  sales,  one  of  the  estate,  and  the  other  of  the  timber. 
Tho  amount  of  the  valuation  was  an  addition  to  the  sum  named  as  the 
prioo,  and  muat  be  treated  as  capital  money  arising  under  the  Act,  and 
to  bo'appli»»d  under  sect.  21  of  the  Act,  but  not  for  payment  out  to  the 
tonant  (or  life  as  a  *<  person  becoming  absolutely  entitled  *'  within  the 
mottuiuK  of  aub^wt.  9  of  that  section. 

th^Hh^HHHi  V,  Maf^niac  (C.  A.),  1891,  3  Ch.  306,  60  L.  J.  Ch.  809,  66 
1    T.  Sll    was  AU  action  against  the  executors  of  a  widow,  seeking  to 
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make  her  estate  liable  for  waste  for  timber  cat  by  her  during  her  pos- 
session as  equitable  tenant  for  life  under  the  will  of  her  husband  who 
had  left  her  the  enjoyment  during  her  life  ^ '  without  impeachment  of 
waste,"  but  with  a  declaration  that  she  should  keep  the  mansion  house 
and  appurtenances  in  good  repair,  and  that  it  should  be  lawful  for  her, 
with  the  consent  of  the  trustees,  to  fell  timber  (not  being  ornamental 
timber)  necessary  for  such  repair.  Upon  the  estate  were  extensive 
woods,  consisting  principally  of  beech  trees  (which  according  to  the 
custom  of  Buckinghamshire  were  *< timber"),  besides  other  timber, 
such  as  oak,  ash,  and  elm ;  and  during  her  life-time  the  widow  had  cut 
and  sold  large  quantities  of  the  timber,  received  the  proceeds,  and 
applied  them  to  her  own  use.  It  was  proved  that  the  mode  of  cutting 
by  the  widow  was  in  accordance  with  local  usage,  and  with  the  prac- 
tice of  the  testator  and  his  predecessors.  The  Court  by  a  majority 
(LiNDLBY,  L.  J.,  and  Bo  wen,  L.  J.,  diasentiente  Kay,  L.  J.),  held, 
affirming  the  decision  of  Chitty,  J.,  that  the  estate  of  the  widow  was 
not  liable  for  waste  by  reason  of  her  cutting  the  timber.  The  ground 
of  dissent  of  Kay,  L.  J.,  was  that  he  considered  that  a  custom  to 
control  the  common  law  as  to  waste  in  cutting  down  timber  must  be 
nothing  less  than  an  immemorial  custom  for  a  limited  owner  to  commit 
such  waste.  The  Lords  Justices  (Lindley  and  Bowen)  ,  however,  con- 
sidered that  evidence  of  modern  usage  as  to  a  particular  mode  of  culti- 
vation of  property  was  just  as  admissible  in  construing  a  devise  as  in 
construing  a  grant  or  lease ;  and  that  the  usage,  which  extended  to  a 
period  before  the  possession  of  the  testator,  and  was  in  fact  conformed 
to  by  the  testator  himself,  was  sufficiently  proved  to  infer  the  intention 
of  the  devise. 

The  following  observations  by  Lord  Justice  Bowen  in  this  case 
are  instructive  upon  the  general  principles  to  be  applied  to  such  a 
case.  After  quoting  from  the  opinion  of  the  Master  of  the  Rolls 
in  Honywood  v.  Honywood  above  cited,  and  observing  that  the  other 
cases  which  had  been  cited  were  of  little  assistance  in  determining  the 
question  before  the  Court,  he  says  (1891,  3  Ch.  360)  :  "The  nearest 
analogy  which  can  be  invoked  to  assist  the  case  of  Lady  Dash  wood's 
executors  is  to  be  found  in  the  law  applicable  to  grants  of  minerals, 
which  is  recognised  in  regard  to  mines,  quarries,  clay  pits,  sand,  gravel, 
and  bog  earth.  Under  certain  circumstances,  the  consumption  of  a 
part  of  the  inheritance  is  not  held  to  be  waste.  Cases  in  which  the 
usufructuary  is  allowed  to  treat  minerals  as  annual  fruits  or  produce  of 
the  soil,  are  common  to  ancient  and  modem  jurisprudence.  The  open 
mine  is  an  instance,  beginning  in  the  Roman,  but  familiar  already  to 
the  English  law  as  far  back  as  the  reign  of  Edward  III.  It  is  im- 
portant, however,  to  observe  that  the  open  mine  does  not  constitute  an 
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arbitrary  exception  to  the  real  property  law.  It  ia  merely  an  instance 
of  the  application  of  a  well  known-principle  of  constmction  in  yirtne 
of  which  grants  of  mineral  land  are  g^Ten  snch  force  and  effect  as  is 
reasonably  necessary  to  carry  out  the  obvious  intentions  of  the  grantor. 
The  grantor  was  absolutely  master  of  his  property,  and  could  carve  the 
lands  which  were  the  subject  of  his  grant  into  such  estates  and  inter- 
ests as  he  pleased.  It  is  therefore  from  his  presumed  will  and  inten- 
tion that  the  result  in  the  case  of  an  open  mine  follows.  The  case  of 
the  open  mine,  in  other  words,  is  not  an  anomalous  paradox  which  is 
to  be  found  crystallised  and  embedded  in  the  law  of  real  property,  but 
only  an  illustration  of  the  mode  in  which  the  law  gives  a  reasonable 
effect  to  the  general  language  of  a  grant,  even  though  the  result  is  to 
allow  the  inheritance  to  be  consumed  by  a  limited  owner.  In  Roman 
law  it  was  only  one  of  the  several  cases  in  which  minerals  might  be 
consumed  by  the  usufructuary :  ^  Et  auri,  et  argentic  et  ^ulphuris^  et  (jeris, 
et/errif  et  eeterorum  fodinaSj  vel  quas  paterfamilias  inetituitj  exereere 
poterity  vel  ipse  instituere,  si  nihil  agrieulturm  nocebiL*  (Dig.  Lib.  vii. 
tit.  1,  pi.  13  (5).)  Kor  is  the  limited  owner's  privilege  of  working  the 
minerals  confined  in  English  law  to  open  mines;  it  extends  also  to 
such  mines  as  are  expressly  mentioned  in  the  grant  or  the  demise. 
The  reason  of  the  doctrine  is  given  in  Sandet^s  Case  (5  Co.  £ep.  12  a), 
that  'inasmuch  as  the  mine  is  open  at  the  time,  &c.,  and  he  (the 
lessor)  leases  all  the  land,  it  shall  be  intended  that  his  intent  is  as 
general  as  his  lease  is :  scil,^  that  he  shall  take  the  profit  of  all  the 
land,  and  by  consequence  of  the  mine  in  it.'  In  Viner  v.  Vaugkan 
(2  Beav.  466,  469),  Lord  Langdals  thus  expounds  the  principle :  '  On 
the  general  law  there  is  no  controversy :  a  tenant  for  life  has  no  right 
to  take  the  substance  of  the  estate,  by  opening  mines  or  day  pits;  but 
he  has  a  right  to  continue  the  working  of  mines  and  clay  pits  where 
the  author  of  the  gift  has  previously  done  it;  and  for  this  reason,  that 
the  author  of  the  gift  has  made  them  part  of  the  profits  of  the  land.' 
In  an  earlier  case,  the  Countess  of  Plymouth  v.  Archer  (1  Bro.  C.  C.  159), 
Lord  Thurlow  lays  it  down  that  if  a  mine  is  already  open,  the  working 
of  it  is  part  of  the  annual  profits,  and  the  minerals  are  not  then  held 
to  be  part  of  the  inheritance.  '  There  has  been  introduced  into  the 
law,'  says  Lord  Watson  in  Campbell  v.  Wardlaw  (8  App.  Cas.  650), 
Hhis  qualification,  that  if  the  owner  of  the  soil,  the  fiar,  creates  a 
mineral  estate  by  working  or  letting  a  particular  seam  of  minerals  he 
thereby  brings  the  proceeds  of  the  minerals  so  worked  or  let,  within  the 
category  of  fruits,  and  within  the  right  of  usufruct'  .  .  .  In  a  case 
which  is  necessarily  novel,  it  is  desirable  to  refer  to  the  law  of  usufruct, 
on  which  the  English  law  of  waste  is,  to  a  great  extent,  based.  The 
Uoman  law  forbids  in  general  language  the  cutting  of  timber  trees : 
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*  Si  grandes  arbores  essent,  non  posse  eas  ccBdere '  (Big.  Lib.  vii.  tit.  1, 
88.  9,  11).  The  distinction  between  silva  ccedma  and  silva  non-ccedtia 
18  well  known,  and  silva  ecedua^  as  a  rale,  was  equivalent  to  coppice 
^  qu<B  ^uccisa  rursus  ex  stirpibus  aut  radicibus  renasciiur '  (Big.  Lib.  1. 
tit.  16,  8.  30),  a  meaning  which  found  its  way  through  the  Ecclesiasti- 
cal Law  into  the  law  of  tithes  and  the  English  statutes  dealing  with 
tithes.  The  citation  from  the  rescript  of  Hadrian  (Big.  Lib.  vii,  tit.  8, 
8.  22),  which  alludes  in  general  terms  to  the  rights  of  cutting  possessed 
by  the  usufructuary  of  a  wood,  probably  relates  to  silva  ccsdua  only. 
But  the  Bigest,  so  far  as  it  treats  of  usufruct,  is  concerned  mainly  with 
the  ordinary  Roman  farm  or  landed  estate,  of  which  coppice  or  silva 
ccBdua  was  a  common  adjunct,  and  the  prohibition  of  the  cutting  of 
great  trees  which  I  have  mentioned  is  primarily  referable  to  such  ordi- 
nary property.  Eoman  forests  were,  beyond  all  question,  the  subject 
of  revenue,  both  to  the  state,  which  farmed  them  continually,  and  to 
private  individuals;  and  though  there  is  no  special  allusion  in  the 
Bigest  to  such  cases,  it  is  impossible  to  study  the  Boman  law  of  usu- 
fruct without  feeling  convinced  that  had  the  periodical  croppings  of 
big  trees  ever  been  a  necessary  part  of  their  management  and  enjoy- 
ment, the  law  of  usufruct  would  have  sanctioned  and  compelled  a 
distinction  to  be  made  in  favour  of  their  usufructuary.  The  Bigest 
contains  a  wider  definition  of  the  term  *  silva  ccedua^^  and  one  of 
authority  equal  to  that  which  identifies  silva  ccBdua  with  coppice.  It 
is  a  definition  that  comes  to  us  from  Gains,  and  it  certainly  affords 
some  justification  for  the  description  of  the  ^  timber  estates '  which  we 
owe  to  the  late  Masteb  of  the  Rolls  in  Honywood  v.  Honywood 
(L.  B.  18  Eq.  306)  :  '  Silva  ccsdua  est,  ut  quidam  putant,  quce  in  hoc 
habetur,  ut  ccederetur '  (Big.  Lib.  1.  tit.  16,  s.  30).  It  is  upon  the  inter- 
pretation of  this  latter  text,  as  read  by  the  light  of  the  general  law  ^f 
usufruct,  that  modem  commentators  base  a  right  in  the  usufructuary  to 
cut  such  plantations  as  are  expressly  cultivated  for  periodical  felling 
and  sale.  (See  Vatigerow,  Fandekten,  p.  736;  Sintenis^  Civilrecht, 
p.  59,  summarising  an  essay  of  Laspeyre^s  Archiv  fUr  die  civili-' 
stisehe  Praxis,  vol.  xix.  pp.  71-113;  and  Bobi/s  Justinian,  p.  77.) 
Even  in  the  days  of  Voet  (Lib.  vii.  tit.  1,  pi.  22),  such  a  practice  of 
felling  timber  trees  at  regular  periods  was  considered  to  be  well  jus- 
tified, when  in  conformity  with  the  usages  of  the  neighbourhood  and 
the  practice  of  the  surrounding  proprietors.  The  law  of  France  fol- 
lowed in  former  times  the  strict  prohibition  of  the  Bigest  as  to  cutting 
great  trees.  Pothier,  du  Douaire,  No.  197.  But  during  the  last  cen- 
tury, exceptions  arose  in  France  in  regard  to  the  periodical  felling  of 
cultivated  woods.  (See  Demolombe,  Traits  de  la  Distinction  des  Biens, 
4me  ^d.,  vol.  ii.  p.  337,  338;  liv.  iii.  tit.  ch.  1,  pi.  405;  Nouveau  Deni- 
zart,  T.  ix.  ve,  Fruits  en  mati^re  civile,  s.  2,  No.  1.)     Finally,  the 
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Code  Napoleon  (Code  Civ.  591)  has  provided  that  the  usafructaary  maj 
cut  timber  in  pbmtatioiiB  that  are  laid  oat  for  catting,  and  are  cat  at 
regular  intenraJsy  although  the  uBufructuaiy  is  bound  to  follow  the 
example  of  former  proprietors  as  to  quantity  and  times.  .  .  .  The 
instance  to  which  the  legal  principle  is  now  for  the  first  time  adapted 
bj  this  Court  may  be  new,  but  the  principle  is  old  and  sound;  and  the 
English  law  is  expansive,  and  will  apply  old  principles,  if  need  requires 
it,  to  new  contingencies.  Just  as,  in  America,  the  law  of  watercourses 
and  of  waste  has  modified  itself  to  suit  the  circumstances  of  enormous 
riven  and  wide  tracts  of  uncultivated  forest,  so  the  English  law  ac- 
commodates itself  to  new  forms  of  labour  and  new  necessities  of  culture; 
it  favours  the  profitable  holding  of  land.  In  a  case  like  the  present, 
good  sense  borrows  accordingly,  as  it  seems  to  me,  the  doctrine  which 
baa  hitherto  found  its  most  remarkable  illustration  in  the  instance  of 
the  open  mine,  and  applies  it  to  the  more  novel  case  of  a  timber  planta- 
tion which  is  cultivated  for  periodical  croppings,  and  which  forms  a 
substantial  item  of  yearly  revenue  to  the  owner  of  the  property." 

In  Pardoe  v.  Pardoe  (1900),  82  L.  T.  547,  a  testator  who  died  in 
1884  devised  an  estate  to  his  wife  (the  defendant)  for  life,  with  remain- 
der to  X.  in  fee,  and  appointed  the  wife  sole  executrix,  with  fuU  and 
absolute  power  over  aM  his  property  during  her  life.  The  defendant 
had  cut  and  sold  timber,  including  oak,  ash,  and  elm  of  twenty  years 
old  and  upwards.  The  action  was  brought  by  the  person  entitled  in 
remainder,  claiming  a  declaration  that  this  constituted  waste,  and  for 
an  injunction.  It  was  held  by  Stirling,  J.,  that  the  words  ^^  with  full 
power,"  &c.,  meroly  conferred  large  powers  of  management,  but  did 
not  render  the  defendant  dispunishable  for  waste,  and  that  the  acts  of 
the  defendant  did  not  fall  within  the  exceptions  in  Honywood  v.  Hony- 
wood  and  Dashwood  v.  Magniac.  The  p1ainti£E  was  accordingly  en- 
titled to  a  declaration. 

In  the  case  of  In  re  Chaytor,  1900,  2  Ch.  804,  69  L.  J.  Ch.  837,  the 
testator,  who  died  in  1897,  had  croated  a  tenancy  for  life,  without  any 
declaration  as  to  waste.  The  tenant  for  life,  under  this  will,  had  made 
a  lease  of  open  mines.  Stirling,  J.,  held  that  this  tenant  for  life 
was  not,  in  respect  of  such  mines,  ^^  impeachable  for  waste  in  respect  of 
minerals"  within  the  meaning  of  sect.  11  of  the  Settled  Land  Act, 
1882  (see  p.  380,  poet). 

Upon  the  subject  of  what  has  been  called  '^meliorating  waste,"  a 
]<^ading  case  is  Doherty  v.  AUman  (H.  L.  1878),  3  App.  Cas.  709,  39 
L.  T.  129,  26  W.  R.  518.  It  is  there  decided  that,  where  the  act 
charged  to  be  waste  is  clearly  beneficial  to  the  estate,  such  as  the  pull- 
ing di)wn  of  ruinous  buildings,  and  employing  the  site  for  erecting 
biiildiiigH  of  a  different  character,  which  renders  the  estate  more  valu- 
Muf  a  Court  of  equity  will  refuse  to  interfere  by  injunction. 
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Afl  between  landlord  and  tenant,  the  obligation  with  respect  to  waste 
has  been  briefly  stated  bj  Lord  Blackburn  as  follows:  ''In  the  ab« 
sence  of  express  terms,  the  law  implies,  fiom  the  relation  of  landlord 
and  tenant,  that  it  is  the  duty  of  the  tenant  to  do  or  to  leave  undone 
some  things,  and  a  promise  is  implied  from  the  mere  relation  of  land- 
lord and  tenant,  on  which  an  action  lies  for  a  breach  of  that  duty. 
The  most  important  of  these,  in  the  case  of  an  i^icultural  holding, 
are,  not  to  commit  waste,  and  to  manage  the  property  in  a  husbandlike 
manner.''     Westropp  v.  EUigeU  (H.  L.  1884),  9  App.  Gas.  816,  823. 

See  also  ''Landlord  and  Tenant,"  Nos.  3,  4,  and  notes,  15  E.  C.  307 
et  seq. 

Closely  allied  to  the  questions  between  tenant  for  life  and  remainder- 
man, are  those  which  may  arise  between  a  devisee  of  land  and  the 
executor.  Of  these  an  important  example  is  furnished  by  the  case  of 
In  re  Ainsliey  Swinbum  v.  Ainslie  (C.  A.  1886),  30  Ch.  D.  486,  56 
L.  J.  Ch.  616,  63  L.  T.  646,  33  W.  R.  910.  At  the  time  of  the  tes- 
tator's death,  a  great  number  of  trees  in  plantations  of  larch  on  the 
devised  land  had  been  blown  down  by  extraordinary  gales.  It  was 
held  by  Peabson,  J.,  that,  as  between  the  devisees  and  the  executors, 
the  trees  which  had  been  blown  down  to  such  an  extent  that  they  could 
not  grow  as  trees  usually  grow,  were  severed  and  belong  to  the  execu- 
tors, and  that  the  trees  which  were  merely  lifted,  but  would  have  to  be 
cut  for  the  proper  cultivation  of  the  plantation,  belonged  to  the  devi- 
sees. But  the  Court  of  Appeal,  applying  the  maxim,  "  Quicquid  plan- 
tatur  solo,  solo  cedit/'  held  the  principle  to  be  that,  if  a  tree  was 
attached  to  the  soil  it  was  real  estate,  and  if  severed,  personalty;  that 
the  life  and  manner  of  growth  of  any  particular  tree  was  no  test  of  its 
attachment  to  the  soil,  and  that  the  degree  of  attachment  or  severance 
was  a  question  of  fact  in  the  case  of  each  particular  tree. 

The  following  enactments  (taking  effect  from  the  31st  December, 
1882)  of  the  Settled  Land  Act,  1882  (46  &  46  Vict.  c.  38),  relate  to  the 
power  of  a  tenant  for  life  in  respect  of  minerals  and  timber:  — 

Section  6.  "A  tenant  for  life  may  lease  the  settled  land,  or  any  part 
thereof,  or  any  easement,  right,  or  privilege  of  any  kind,  over  or  in 
relation  to  the  same,  for  any  purpose  whatever,  whether  involving 
waste  or  not,  for  any  term  not  exceeding: 

"  (i)  In  case  of  a  building  lease,  ninety-nine  years; 

"  (it)  In  case  of  a  mining  lease,  sixty  years; 

"  (iii)  In  case  of  any  other  lease,  twenty-one  years." 

Various  conditions  relating  to  the  leases  granted  under  the  above 
power  are  laid  down  by  sects.  7-11  of  the  Settled  Land  Act,  1882, 
and  sects.  7,  8  of  the  Settled  Land  Act,  1890.  Sect.  11  of  the  Settled 
Land  Act,  1882,  is  as  follows :  — 
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Section  11.  ^'  Under  a  mining  lease^  whether  the  mines  or  minerals 
leased  are  already  opened  or  in  work  or  not,  unless  a  contrary  intention 
is  expressed  in  the  settlement,  there  shall  he  from  time  to  time  set 
aside,  as  capital  money  arising  under  this  Act,  part  of  the  rent  as 
follows,  namely,  where  the  tenant  for  life  is  impeachahle  for  waste  in 
respect  of  minerals,  three-fourth  parts  of  the  rent,  and  otherwise  one- 
fourth  part  thereof,  and  in  every  such  case  the  residue  of  the  rent  shall 
go  as  rents  and  profits." 

Section  35.  **•  Where  a  tenant  for  life  is  impeachahle  for  waste  in 
respect  of  timher,  and  there  is  on  the  settled  land  timber  ripe  and  fit 
for  cutting,  the  tenant  for  life,  on  obtaining  the  consent  of  the  trustees 
of  the  settlement  or  an  order  of  the  Court,  may  cut  and  sell  that  timber, 
or  any  part  thereof. 

'^  (2)  Three-fourth  parts  of  the  net  proceeds  of  the  sale  shall  be  set 
aside  as  and  be  capital  money  arising  under  this  Act,  and  the  other 
fourth  part  shall  go  as  rents  and  profits." 

AMERICAN  NOTES. 

In  the  United  States,  the  law  of  waste  committed  by  a  tenant  for  life  often 
shows  a  variaiion  from  the  English  law.  Chancellor  Kent  says:  "If  the 
land  be  wholly  wild  and  uncultivated,  it  has  been  held  that  the  tenant  may 
clear  part  of  it  for  the'  purpose  of  cultivation ;  but  he  must  leave  wood  and 
timber  sufficient  for  the  permanent  use  of  the  farm.  And  it  is  a  question 
of  fact  for  the  jury,  what  extent  of  wood  may  be  cut  down  in  such  cases  with- 
out exposing  tiie  party  to  the  charge  of  waste.  The  American  doctrine  on 
the  subject  of  waste  is  somewhat  varied  from  the  English  law,  and  is  more 
enlarged  and  better  accommodated  to  the  circumstances  of  a  new  and  growing 
country."  While,  he  says,  the  inclination  of  the  Supreme  Court  in  Massa- 
chusetts seemed  otherwise,  and  in  favor  of  the  strict  English  rule,  yet  in 
Virginia  it  is  admitted  that  the  law  of  waste  is  varied  fi-om  that  of  England, 
while  in  North  Carolina  it  has  been  held  not  to  be  waste  to  clear  tillable 
land  for  the  necessary  support  of  the  tenant's  family,  though  the  timber  is 
destroyed  in  clearing.  4  Rentes  Commentaries  (14th  ed.),  76.  And  to 
these  latter  states  may  be  added  Vermont  and  Tennessee  as  having  passed 
directly  upon  the  question  of  adhering  to  the  English  rule.  See  Conner  v. 
Shepherd,  15  Massachusetts,  164;  White  v.  CtUler,  17  Pickering  (Mass.),  248; 
Pynchan  v.  Steamsj  11  Metcalf  (Mass.),  304;  Clark  y.  Holden,7  Gtb,j  (Mass.), 
8,  10;  Noyes  v.  Stone,  163  Massachusetts,  490;  Loomis  v.  Wilbur,  5  Mason 
(U.  8.),  13;  Findlay  v.  Smith,  6  Munford  (Va.),  184;  Crouch  v.  Puryear, 
1  Randolph  (Va.),  258;  Par1cin$  v.  Coxe,  2  Haywood  (N.  C),  339;  Oioen  v. 
Hyde,  6  Yerger  (Tenn.),  884;  Walkers.  Fox,  85  Tennessee,  154;  Keeler  y. 
Eastman,  11  Vermont,  298;  Hickman  v.  Irvine,  3  Dana  (Ky.),  121,  123. 

In  New  York,  the  rule  has  more  recently  been  declared  to  be  that  the 
felling  of  timber  by  a  tenant  for  life  for  the  purpose  of  sale,  to  the  injury  of 
the  reversion,  is  waste,  and  an  action  lies  by  the  latter  immediately  to  recover 
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the  damages  to  the  freehold;  that  it  is  not  a  defence  to  such  action  that  the 
tenant  acted  in  good  fadth,  or  under  a  claim  of  right,  or  that  he  was  in  pos- 
session claiming  title  in  fee  to  the  land  upon  which  the  waste  was  committed ; 
and  that  while  the  reyersioner  cannot  bring  trespass  or  ejectment  against  the 
tenant  so  long  as  the  tenancy  continues,  he  is  not  debarred  from  his  remedy 
at  law  or  in  equity  for  waste,  because  the  proceeding  may  involve  the  deter- 
mination of  a  disputed  title.  Robiman  v,  Kime^  70  New  York,  147,  161; 
McGregor  v.  Brown,  10  id.  114 ;  Agate  v.  Lotoenbein,  57  id.  604, 614;  Jackson  v. 
Broumson,  7  Johnson  (N.  Y.),  227 ;  Livingston  v.  Haywood,  11  id.  429 ;  Living- 
ston V.  Reynolds,  26  Wendell  (N.  Y.),  115;  Gardiner  v.  Bering,  1  Paige 
(N.  Y.),  573.  In  Sarles  v.  SaHes,  3  Sandford's  Chancery  (N.  Y.),  601,  direc- 
tions were  given  in  a  decree  for  an  account  of  waste  committed  by  a  tenant  for 
life  and  her  under-tenant,  in  respect  of  timber,  dilapidations,  undue  tillage, 
and  withdrawing  manure. 

In  Pennsylvania,  a  life  tenant  may  cut  timber  for  the  purpose  of  repairing 
the  premises,  or  for  other  purposes  required  in  the  reasonable  cultivation  of 
the  estate,  or  in  the  process  of  clearing  the  land  for  cultivation,  so  long  as  the 
part  so  cleared  does  not  cause  the  proportion  of  cleared  land  to  timber  land, 
upon  the  whole  tract,  to  exceed  that  which  is  reasonable  and  proper  for  pur- 
poses of  good  husbandry.  Hastings  v.  Crunckleton,  3  Yeates  (Penn.),  261 ; 
M*CuUough  V.  Irvine,  13  Pennsylvania  State,  438;  Sayers  v.  Hoskinson,  110 
id.  473.  If  the  tenant  for  life  exceeds  his  legal  rights  in  the  cutting  of  tim- 
ber, the  measure  of  damages  is  not  the  value  of  the  timber  after  its  delivery 
at  a  distant  mill,  or  after  it  is  manufactured  into  a  finished  product,  but  it  is 
the  injury  done  to  the  remainderman's  interest  in  the  land.  M*Cullough  v. 
Irvine,  supra;  Yocum  v.  Zahner,  162  Pennsylvania  State,  468.  And  even 
when  real  estate  is  directed,  after  the  falling  in  of  a  life  estate,  to  be  con- 
verted for  the  purpose  of  distribution,  it  will  be  treated  as  personalty  only  for 
that  purpose,  but  will  remain  unchanged  as  to  waste,  and  as  to  all  other  pur- 
poses beyond  what  that  particular  purpose  requires.  Worslei^s  Estate,  36 
Weekly  Notes  of  Cases  (Penn.),  247 ;  Rudy's  Estate,  185  Pennsylvania  State, 
359 ;  Morris  v.  Knight,  14  Pennsylvania  Superior  Court,  324,  332. 

In  certain  of  the  States,  the  action  of  waste  is  regulated  by  statute,  pro- 
viding, as,  e.^.,  in  Minnesota,  that  in  this  action  '*  there  may  be  judgment  for 
treble  damages,  forfeitures  of  the  estate  of  the  party  offending,  and  eviction 
from  the  property; "  and  this  statute,  under  other  clauses  thereof,  has  there 
been  held  to  enable  the  reversioner  to  maintain  the  action  against  an  assignee 
for  life  or  for  years,  of  the  life-estate.  2  Minnesota  Statutes  (1894),  s.  5882; 
Curtiss  V.  Livingston,  36  Minnesota,  380.  The  statutes  of  the  states  of  Oregon 
and  Washington  are  alike,  containing  substantially  the  same  provision  as 
that  just  quoted,  and  providing  further:  "But  judgment  of  forfeiture  and 
eviction  shall  be  given  in  favor  of  the  person  entitled  to  the  reversion,  against 
the  tenant  in  possession,  when  the  injury  to  the  estate  in  reversion  is  deter- 
mined in  the  action  to  be  equal  to  the  value  of  the  tenant's  estate  or  unexpired 
term,  or  to  have  been  done  or  suffered  in  malice."  1  Hill's  Annotated  Laws 
of  Oregon  (2d  ed.  1892),  s.  337;  2  Ballinger's  Annotated  Codes  and  Statutes 
of  Washington  (1897),  s.  5655. 
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:nm^  J^  .nnn&lT  nr^titr^— '  although  relief  is  sometimes  granted  on  special 
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iik^'ii'.v  JonspnaieQee  {VSth  ed.)^  as.  909-919.  An  action  for  waste,  under  a 
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tiiikjitlaiMek  onnnoc  be  maintained  by  one  baying  only  a  contingent  remainder. 
Jh/m  v.  Hiui,  C  Maine^  3d3w  But  in  equity  a  contingent  remainder  is  an 
<^B^4&fiii  !ii4ftfi  will  be  [iiiilwtod  against  injury  or  waste.  Peterson  y.  PerreU,  127 
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XCH  3.  -  ROBKRTS  r.  GWYKFAI  DISTKICT  COUNCIL. 

(c.  A.  1899.) 

RULE. 

\  Ktr^HiAN  proprietor  on  the  banks  of  a  natural  stream, 
tfcKH^H  cutitleii  for  his  own  purposes  as  owner  of  the  land, 
nnwiiable  use  of  the  water  of  the  stream,  is  not  en- 
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titled  for  an  extraordinary  purpose,  to  divert  or  alter  the 
character  of  the  water  so  as  to  lessen  the  enjoyment  of  the 
stream  by  an  inferior  proprietor. 

Mason  v.  Hill. 

5  Barn.  &  Adol.  1-27  (  s.  c.'2  N.  &  M.  747 ;  2  L.  J.  (k.  b.)  K.  B.  118;  39  R.  R.  354). 

Riparian  Oumers,  —  Water,  —  Diversion.  —  Return  of  Wdter  heated,  —  Damage. 

A.  erected  a  mill  in  1823  on  his  own  land,  the  fonner  owner  of  which  [1] 
had  for  twenty  years  before  1818  appropriated  the  water  of  a  stream 
running  throagh  it,  to  the  purposes  of  watering  his  cattle  and  irrigating  his 
land.  In  1818  B.  had  erected  a  mill  near  the  same  stream,  and  the  owner  and 
occupier  of  A.'s  land  then  gave  a  parol  licence  to  B.  to  make  a  dam  at  a  par- 
ticular spot,  and  take  what  water  he  pleased  from  that  point,  which  water  was 
so  taken,  and  returned  by  pipes  into  the  stream  above  the  spot  where  A.'s  mill 
was  afterwards  erected.  In  1818  B.,  without  licence,  conveyed  part  of  the  water 
which  had  before  flowed  into  the  stream  from  certain  springs,  into  a  reservoir 
for  the  use  of  his  mill.  In  1828  A.  appropriated  to  the  use  of  his  mill  all  the 
surplus  water  which  flowed  through  and  over  the  dam,  and  which  was  not  con- 
ducted into  the  reservoir.  In  1829  A.  demolished  the  dam  erected  by  B.,  and 
gave  him  notice  not  to  divert  the  water.  B.  then  erected  a  new  dam  lower  down 
the  stream,  and  by  means  of  it  diverted  from  A.*s  mills,  at  some  times,  all  the 
water  before  appropriated  by  A.,  at  others  a  part  of  it,  and  the  water,  when 
returned  into  the  stream,  was  in  a  heated  state  :  Held^  on  special  verdict. 

First,  that  whether  the  right  to  the  use  of  flowing  water  be  in  the  first  occu- 
pant, or  in  the  possessor  of  the  land  through  which  it  flows,  A.  was  entitled  to 
the  surplus  water,  for  he  was  flrst  occupant  of  that,  and  also  owner  and  occu- 
pier of  the  land  through  which  it  flowed,  and  might  maintain  an  action  for  the 
injury  sustained  by  the  abstraction  or  spoiling  of  such  surplus  water. 

Secondly,  that  A.  was  in  like  manner  entitled  to  recover  in  respect  of  the 
water  diverted  by  B.  at  his  new  dam ;  because  the  licence  granted  to  B.  by  the 
former  occupier  was  to  take  the  water  at  one  particular  point,  and  not  at  the 
place  where  this  dam  was  made ;  and,  further,  because  if  the  licence  had  been 
general  to  take  at  any  place,  it  would  have  been  revocable,  except  as  to  such 
places  where  it  had  been  acted  on  and  expense  incurred;  and  it  was  revoked 
before  the  last  dam  was  erected : 

Thirdly,  that  A.  was  entitled  to  recover  for  the  water  diverted  from  the 
springs,  and  collected  in  a  reservoir  in  1818 :  for  the  possessor  of  land  through 
whioh  a  natural  stream  flows,  has  a  right  to  the  advantage  of  that  stream  flow- 
ing in  its  natural  course,  and  to  use  it  when  he  pleases  for  his  own  purposes  : 
no  adverse  right  having  been  acquired  by  actual  grant,  or  by  twenty  years' 
enjoyment. 

Case.  The  first  count  of  the  declaration  stated,  that  before 
and  at  the  time,  &c.,  the  plaintiff  was  lawfully  possessed  of  a 
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[*  2]  certain  mill,  manufactory,  hereditaments,  *  close,  and  prem- 
ises, with  the  appurtenances,  in  the  county  of  Stafford ;  and 
by  reason  thereof,  of  right  ought  to  have  had  and  enjoyed  the 
benefit  and  advantage  of  the  water  of  a  certain  stream  which  had 
been  used  to  run  and  flow,  and  during  all  that  time  ought  to  have 
run  and  flowed,  in  great  plenty  and  purity,  and  still  of  right  ought 
so  to  run  and  flow  unto  the  said  mill,  &c. ,  of  the  plaintiff,  to  sup- 
ply the  same  with  water  for  working,  using,  and  enjoying  the 
same  respectively  and  for  other  necessary  purposes;  yet  the  de- 
fendants contriving,  &c. ,  by  a  certain  dam  and  divers  obstructions, 
placed  in  and  across  the  said  stream  above  the  plaintiff's  premises, 
impounded,  penned  back,  and  stopped  the  water  of  the  said  stream, 
and  also  wrongfully  and  injuriously  laid  down  into  and  near  the 
said  stream,  above  the  plaintiff's  premises,  divers  pipes  and  tiles, 
and  kept  and  continued  the  said  dam  and  obstructions  so  placed  in 
and  across  the  said  stream,  and  the  said  pipes  and  tiles  so  laid 
down  for  a  long  space  of  time,  to  wit,  hitherto ;  and  thereby  dur- 
ing all  that  time  unlawfully  and  wrongfully  diverted  and  turned 
divers  large  quantities  of  the  water  of  the  said  stream,  which 
ought  to  have  flowed  to  the  said  mill,  &c,  respectively,  away 
from  the  said  mill,  &c. ,  and  stopped  and  prevented  the  same  from 
flowing  along  the  usual  and  proper  course  to  the  said  premises. 
And  also  that  the  defendants  wrongfully  and  injuriously  heated 
and  spoiled  the  water  which  ran  and  flowed  unto  the  said 
[*  3]  mill,  &c. ,  *  so  that  it  became  of  no  use  to  the  plaintiff, 
whereby  he  was  prevented  from  using  his  mill,  &a,  in  so 
extensive  and  beneficial  a  manner  as  he  otherwise  would  have 
done.  In  the  second  count  the  plaintiff  stated  himself  to  be  pos- 
sessed of  a  close  and  lands,  with  the  appurtenances,  and  of  a  mill 
and  manufactory  situate  therein,  near  to  the  said  stream,  and 
claimed  a  right  to  have  the  stream  run  to  the  said  close  and 
premises  for  supplying  the  same  with  water  for  the  necessary  pur- 
poses thereof.  In  the  third  count  a  similar  right  was  claimed  for 
the  convenient  enjoyment  of  certain  hereditaments,  lands,  and 
premises,  with  the  appurtenances.  There  was  a  fourth  countj  for 
turning  foul  water  upon  the  plaintiff's  premises.  Plea,  not  guilty. 
At  the  Stafford  Spring  Assizes,  1831,  the  jury  found  a  special 
verdict,  stating  the  following  facts:  — 

A  stream  of  water  called  the  Stubbs  Brook,  from  time  whereof, 
&c. ,  until  the  diversions  thereof  as  after  mentioned,  had  been  used 
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and  accustomed  to  run  and  flow  by  the  northern  end  of  the  town  of 
Newcastle-under-Lyne,  in  a  southerly  direction,  by  the  comer  of  a 
garden  called  Kinnersley's  Garden,  and  into  and  through  a  certain 
croft  called  Hatreirs*  Croft,  by  a  tree  there  called  the  Sitchwell 
Tree,  and  from  thence  into  a  piece  of  land  called  the  Parson's 
Flat,  by  a  spring  there  called  the  Sitchwell  Spring,  and  from 
thence  by  and  through  certain  other  closes  into  a  croft  called 
Ashley's  Croft,  part  of  which  croft  at  the  times  when,  &c.,  be- 
longed and  now  belongs  to  the  defendants,  and  other  part  of  the 
croft  at  the  time  when,  &a,  belonged  and  now  belongs  to  the 
plaintiff,  and  in  which  part  last  aforesaid  the  engine,  mill,  manu- 
factory, hereditaments,  and  premises  of  the  plaintiff,  in  the 
declaration  and  *  hereinafter  mentioned,  then  were  and  are  [*  4] 
now  situate,  but  the  stream  ran  and  flowed  only  through 
that  part  of  the  said  croft  which  now  belongs  to  the  plaintiff,  and 
from  thence  through  a  certain  other  close  into  the  Newcastle  Lower 
Canal.  During  all  the  time  aforesaid,  a  considerable  quantity  of 
pure  water  at  all  times  ran  and  flowed  from  the  Sitchwell  Spring, 
and  also  from  other  springs,  called  the  Over  Canal  Springs,  into 
the  said  stream;  which  last-mentioned  springs  flowed  into  the 
stream  below  the  Sitchwell  Spring;  and  the  stream  before  the 
diversions  thereof  as  hereinafter  mentioned,  ran  and  flowed  down 
and  along  its  natural  and  ancient  course  to,  through,  and  along 
Ashley's  Croft. 

For  upwards  of  twenty  years  before  1818,  Thomas  Ashley  the 
father,  who  was  then  the  occupier  and  owner  of  the  whole  of  Ash- 
ley's Croft,  had  appropriated  and  used  the  water  of  the  said  stream 
and  springs  for  watering  his  cattle,  and  also  for  irrigating  that  part 
of  the  said  croft  which  now  belongs  to  the  plaintiff.  In  1818,  the 
defendants  erected  a  mill  and  manufactory  in  a  certain  close  ad- 
joining Ashley's  Croft,  near,  but  not  contiguous,  to  the  said 
stream ;  and  at  that  time,  Thomas  Ashley,  the  son,  who  was  then 
the  occupier  and  owner  of  the  whole  of  Ashley's  Croft,  gave  to  the 
defendants  a  parol  licence  to  make  a  dam  at  the  said  tree,  called 
Sitchwell  Tree,  higher  up  the  said  stream  than  the  Sitchwell 
Spring  and  the  Over  Canal  Springs,  and  to  take  what  water  of  the 
stream  they  pleased  from  that  point  to  the  mill  and  manufactory 
of  the  defendants ;  which  water,  after  being  used  at  that  mill,  was 
to  be  returned  by  pipes  into  the  bed  or  channel  of  the  said  stream, 
higher  up  than  that  part  of  Ashley's  Croft  which  now  belongs 
VOL.  XXV. — 26 
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[*5]  to  the  plaintifd  In  consequence  of  such  parol  *  licence, 
the  defendants  did,  in  1818,  erect  such  dam,  and  thereby 
take  part  of  the  water  of  the  stream  above  the  Sitchwell  Spring 
and  the  Over  Canal  Springs,  for  the  use  of  their  mill  and  manu- 
factory, by  the  means  of  pipes,  laid  down  at  their  own  expense  to 
a  large  amount ;  and  for  a  considerable  time  returned  part  of  such 
water  back  again  by  means  of  other  pipes,  into  the  stream,  bed,  or 
channel  of  the  stream  between  the  Sitchwell  Spring  and  that  part 
of  Ashley's  Croft  which  now  belongs  to  the  plaintiff.  Also  in 
1818  the  defendants  collected  into  a  tank  part  of  the  water  of  the 
Over  Canal  Springs;  and,  by  means  of  pipes,  carried  the  same 
over  the  brook  into  a  reservoir,  which  received  the  water  taken 
under  the  licence  from  the  Sitchwell  Tree ;  but  such  licence  did 
not  extend  to  take  such  last-mentioned  water  from  the  Over  Canal 
Springa 

After  the  said  dam  was  made,  part  of  the  water  of  the  stream 
which  from  time  to  time  flowed  over  and  through  the  dam,  and 
also  all  the  water  from  the  Sitchwell  Spring,  and  after  the  mak- 
ing the  tank  part  of  the  water  from  the  Over  Canal  Springs  not 
collected  in  the  said  tank,  ran  and  flowed  at  all  times  in  its  an- 
cient and  natural  course  towards,  into,  through,  and  along  the 
Ashley's  Croft,  and  until  the  diversion  thereof  by  the  defendants 
as  hereinafter  next  mentioned. 

The  parol  licence  so  given  by  Thomas  Ashley  the  son  to  the 
defendants,  to  make  the  dam  at  the  Sitchwell  Tree,  did  not  extend 
to  empower  them  to  take  the  water  from  the  Sitchwell  Spring. 

In  1823,  the  plaintiff  erected  and  made  the  manufactory  and 
premises  in  the  declaration  mentioned,  upon  that  part  of  Ashley's 
Croft  which  belongs  to  the  plaintiff,  by  the  side  of  the 
[•  6]  stream,  and  the  plaintiff,  by  the  leave  *  and  licence  of  the 
defendants,  laid  down  pipes  between  his  mill  and  that  of 
the  defendants,  and  took  the  hot  water  which  came  from  the 
engine  and  mill  of  the  said  defendants  unto  and  into  his  the 
plaintiff's  manufactory  for  the  purposes  thereof,  until  February, 
1829,  when  the  communication  by  means  of  the  pipes  was  cut  off 
by  the  plaintiff,  and  at  that  time  and  until  the  diversion  thereof 
by  the  defendants  as  hereinafter  next  mentioned,  the  plaintiff 
appropriated  and  used  part  of  the  water  of  the  stream  which 
flowed  over  and  through  the  dam  so  made  at  the  Sitchwell  Tree, 
and  also  the  whole  of  the  water  which  flowed  from  the  Sitchwell 
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Spring,  and  also  from  such  part  of  the  Over  Canal  Springs  as  was 
not  taken  into  the  tank,  and  also  all  the  water  which  was  returned 
by  the  pipes  of  the  defendants  into  the  stream,  for  the  purposes 
of  his  mill  and  manufactory. 

In  October,  1828,  the  plaintiff  erected  a  steam-engine  and  mill 
for  the  purposes  of  his  manufactory,  and  at  that  time,  and  until 
the  diversion  thereof  by  the  defendants  as  next  mentioned,  appro- 
priated and  used  part  of  the  water  of  the  stream  which  flowed  over 
and  through  the  dam  so  made  at  the  Sitchwell  Tree,  and  also  the 
whole  of  the  water  which  flowed  from  the  Sitchwell  Spring,  and 
from  such  part  of  the  Over  Canal  Springs  as  was  not  taken  into 
the  tank,  and  also  the  water  which  was  returned  by  the  pipes  of 
the  defendants  into  the  stream,  for  the  purposes  of  his  said  steam- 
engine,  mill,  and  manufactory. 

There  is  a  ridge  of  land  between  the  stream  and  the  defendants' 
mill,  manufactory,  and  premises,  which,  in  the  highest  part,  is 
thirteen  feet,  and  in  the  lowest  part,  nine  feet  above  the  level  of 
the  mill  of  the  defendants,  and  which  would  prevent  the  water  of 
the  stream  from  flowing  in  its  natural  course  to  the  mill, 
manufactory,  *  and  premises  of  the  defendants.  The  plain-  [*  7] 
tiff's  mill  is  eleven  feet  below  the  level  of  the  defendants' 
mill. 

In  January,  1829,  the  plaintiff  destroyed  the  dam  made  by  the 
defendants  at  the  Sitchwell  Tree,  which  the  defendants  re-erected, 
and  which  the  plaintiff  again  destroyed,  in  order  that  the  water 
might  run  along  its  ancient  and  natural  course;  and  on  the  18th 
of  February  then  next,  the  plaintiff  gave  notice  to  the  defendants 
not  to  divert  or  turn  the  water  of  the  stream  from  its  ancient  and 
natural  channel. 

In  June,  1829,  the  defendants  erected  and  made  another  dam  in 
and  across  the  stream,  lower  down  the  stream  than  the  place  where 
the  Sitchwell  Spring,  and  such  part  of  the  Over  Canal  Springs  as 
were  not  taken  into  the  said  tank,  flow  into  the  stream,  by  means 
of  which  last-mentioned  dam,  all  the  water  of  the  stream,  and 
also  all  the  water  of  the  Sitchwell  Spring,  and  such  part  of  the 
Over  Canal  Springs  as  aforesaid,  was  diverted  from  its  ancient 
and  natural  course,  and  was  prevented  from  flowing  along  the 
same  to  the  said  mill,  engine,  manufactory,  and  premises  of  the 
plaintiff. 

On  certain  days,  to  wit,  twenty  days,  between  the  making  of 
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the  last-mentioned  dam  and  the  commencement  of  the  within  suit, 
all  the  water  was  taken  by  the  defendants  by  means  of  the  last- 
mentioned  dam  from  the  stream,  and  Sitchwell  Spring,  and  such 
part  of  the  Over  Canal  Springs  as  aforesaid,  and  no  water  was  on 
those  days  returned  by  the  defendants  into  the  bed  or  channel  of 
the  stream;  but  the  water  from  the  stream  and  the  Sitchwell 
Spring,  and  such  part  of  the  Over  Canal  Springs  as  aforesaid,  was 
on  those  days  diverted  by  the  defendants  into  a  totally  different 

direction  down  a  certain  street  called  PenkhuU  Street 
[8]  Although,  on  other  days,  since  the  last-mentioned  dam  was 
made,  some  water  was  returned  by  the  defendants  into  the 
stream  between  the  last-mentioned  dam  and  the  said  engine,  mill, 
and  manufactoiy  of  the  plaintiff;  yet,  from  day  to  day,  as  much 
water  was  not  returned  by  the  defendants  into  the  stream  as  was 
taken  from  it  by  them,  and  the  water  which  was  returned  by  the  de- 
fendants on  such  last-mentioned  days  came  back  in  a  heated  state. 

The  last-mentioned  dam  so  erected  by  the  defendants  in  June, 
1829,  stopped,  diverted,  and  turned  more  water  than  the  dam  so 
made  by  them  as  aforesaid  at  the  Sitchwell  Tree  in  1818  by  the 
licence  of  Thomas  Ashley. 

After  the  dam  at  the  Sitchwell  Tree  had  been  knocked  down  by 
the  plaintiff,  the  defendants  might  have  put  it  up  again  in  the 
same  place,  and  they  were  not  prevented  from  so  doing  by  the  acts 
of  the  plaintiff;  and  upon  some  occasions  before  the  erection  of 
the  plaintiff's  engine,  the  plaintiff  misconducted  himself  by 
throwing  or  penning  back  hot  water  upon  the  defendant's  mill, 
from  the  pipes  by  which  the  hot  water  was  carried  from  the  mill 
of  the  defendants  to  the  mill  of  the  plaintiff.  The  special  verdict  ^ 
then  stated  that  by  means  of  the  premises  the  plaintiff  was  pre- 
vented from  enjoying  his  mill  and  manufactory,  and  premises,  and 
from  carrying  on  his  business,  &c. ,  in  manner  and  form  in  the  said 
declaration  mentioned. 

If  it  should  appear  to  the  Court  on  the  whole  matter  that  the 
defendants  were  guilty,  the  jurors  in  that  case  assessed  the  dam- 
ages of  the  plaintiff,  by  reason  of  the  defendants  having  hindered 
and  prevented  so  much  of  the  water  of  the  said  stream  as  was 
formerly  taken  by  the  defendants  under  the  said  parol  licence,  by 
means  of  the  dam  at  the  Sitchwell  Tree,  from  running  and 
[*  9]  flowing  *  down  its  ancient  and  natural  course  to  the  mill,  ^ 
engine,  manufactory,  and  premises  of  the  plaintiff,  at  Is, 
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And  they  further  assessed  the  damages  of  the  plaintiff,  by  reason 
of  the  defendants  having  hindered  and  prevented  so  much  of  the 
water  of  the  said  stream  as  after  the  said  dam  was  made  at  the 
Sitehwell  Tree  flowed  over  and  through  the  same,  and  also  for 
having  hindered  and  prevented  the  whole  of  the  water  of  the  said 
Sitehwell  Spring,  and  also  so  much  of  the  water  of  the  said  Over 
Canal  Springs,  as  after  the  making  of  the  said  tank  was  not  col- 
lected in  the  same,  from  running  and  flowing  down  its  ancient 
and  natural  course  to  the  mill,  &c. ,  of  the  plaintiff,  at  1^.  And 
they  further  assessed  the  damages  of  the  plaintiff,  by  reason  of  the 
said  defendants  having  diverted  and  collected  in  the  said  tank  part 
of  the  water  of  the  said  Over  Canal  Springs,  and  hindered  and  pre- 
vented the  same  from  running  and  flowing  down  its  ancient  and 
natural  course  to  the  mill,  &c. ,  of  the  plaintiff,  at  Is,  And  they 
further  assessed  the  damages,  by  reason  of  the  defendants  having 
returned  into  the  said  stream,  in  a  heated  state,  such  part  of  the 
water  as  they  did  return  after  having  diverted  the  same,  at  Is. 
If  it  should  appear  to  the  Court  that  the  defendants  were  not 
guilty,  then,  &c.  The  case  was  argued  in  last  Easter  Term  (be- 
fore Dbnman,  CL  J. ,  LiTTLEDALB,  J. ,  and  Parke,  J. )  by 

The  Solicitor-Greneral,  for  the  plaintiff:  — 

It  has  already  been  decided  after  argument  in  this  very  case  (3 
B.  &  Ad.  304,  39  R  R  367),  that  the  plaintiff,  who  is  the  pro- 
prietor of  lands  contiguous  to  a  stream,  might,  as  soon  as  he  was 
injured  by  the  diversion  of  the  water  from  its  natural 
course,  maintain  *  an  action  against  the  party  so  diverting  [*  10] 
it ;  and  that  it  was  no  answer  to  the  action,  that  the  de- 
fendants first  appropriated  the  water  to  their  own  use,  unless  they 
had  had  twenty  years'  undisturbed  enjoyment  of  it  in  the  altered 
course.  All  the  authorities  were  there  cited  and  commented  on. 
Assuming  even  that  that  decision  was  wrong,  and  that  the  right 
to  water  is,  as  the  defendants  say,  acquired  by  occupancy,  yet 
the  plaintiff  is  entitled  to  recover,  because  it  is  here  found  that 
twenty  years  before  the  erection  of  the  defendants'  mill,  the 
former  owner  and  occupier  of  the  plaintiff's  land  had  appropriated 
and  used  the  water  of  the  stream  and  springs  for  watering  his 
cattle,  and  for  irrigating  the  land  now  belonging  to  the  plaintiff. 
It  will  be  said  that  the  defendants  were  authorised  by  the  parol 
licence  to  take  part  of  the  water.  But  that  licence  was  revocable, 
and  it  was  revoked  by  the  plaintiff's  destroying  the  dam  in  1829. 
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And  even  if  that  were  not  so,  the  licence  being  to  make  a  dam, 
and  thereby  take  water  from  a  particular  spot,  was  an  easement, 
and  could  be  granted  only  by  deed.  Hewlins  v.  Shippam,  5  B.  & 
C.  221  (31  R  R  757);  Bryan  v.  Whistler,  8  B.  &  C.  288  (32  R 
R  389).  In  Winter  v.  Brochvdl,  8  East,  308  (9  R  R  454),  and 
Liggins  v.  Inge,  7  Bing.  682  (33  R  R  615),  licence  was  held 
irrevocable,  but  there  the  thing  to  be  done  was  on  the  land  of  the 
licensee.  That  distinction  was  taken  in  Hewlins  v.  Shippam. 
Besides,  the  licence  here  could  not  apply  to  a  dam  erected  in  a 
new  place. 

Peake,  Serjt,  contrit. 

The  principal  question  is,  whether  the  right  to  the  use  of  flow- 
ing water  can  be  acquired  by  the  owner  of  adjoining  land 
[*  11]  unless  it  has  been  enjoyed  *  for  twenty  years.  The  former 
decision  in  this  case  proceeded  principally  on  the  authority 
of  Wright  v.  Howard,  1  Sim.  &  St  190  (24  R  R  169),  but  there 
the  authorities  upon  the  subject  were  not  cited.  The  dicta  of 
Lord  Hale  in  Cox  v.  Matthews,  1  Vent  237,  and  of  Le  Blanc, 
J.,  in  Bealey  v.  Shaw,  6  East,  208  (8  R  R  466),  recognised  by 
HoLROYD,  J.,  in  Saunders  v.  Neuman,  1  B.  &  Aid.  258  (19  R  R 
312);  and  those  of  Bayley,  J.,  in  Williams  v.  Morland,  2  B.  &  C. 
910  (26  R  R  579),  and  Caiiham  v.  Fisk,  2  Cro.  &  J.  126,  2 
Tyrwh  155  (37  R  R  655),  show  that  the  right  to  flowing  water 
is  acquired  by  appropriation  or  occupancy.  It  was  said  upon  the 
former  argument  in  this  case,  that  flowing  water,  like  light  and 
air,  is  pul^ici  juris.  If  that  be  so,  it  cannot  belong  to  the  owner 
of  the  land  adjoining  its  channel,  until  it  is  appropriated.  Mr. 
Justice  Blackstone  in  his  Commentaries,  vol.  2,  pp.  14  and  18, 
states  water  to  be  one  of  those  things  the  property  in  which  is 
acquired  by  occupancy.  But  assuming  even  that  the  proprietor  of 
lands  contiguous  to  a  stream  is  primd  facie  entitled  to  the  use  of 
all  the  water  which  comes  to  his  land,  still  here  the  former  owner 
of  the  plaintiff's  land  having  given  a  licence  to  the  defendants 
to  make  a  dam  near  the  Sitchwell  Tree,  and  to  take  what  water 
they  pleased  from  that  point,  it  was  not  competent  for  him, 
or  the  plaintiff  who  claimed  under  him,  to  revoke  that  licence. 
Tayler  v.  Waters,  7  Taunt  374  (18  R  R  499).  Liggins  v.  Inge 
is  an  express  authority  to  show  that  a  parol  licence  (executed), 
to  take  water,  is  irrevocable.  It  may  be  conceded,  that  accord- 
ing to  the  authorities  cited,  a  party  cannot  by  parol  take  an 
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*  easement  in  the  land  of  another,  but  a  party  may  by  parol  [*  12] 
licence  acquire  a  right  to  the  use  of  water,  though  not  a 
right  to  have  a  passage  for  water  over  another's  land,  as  in  Rew- 
lins  V.  Shippam. 

Then  this  action  is  not  maintainable  by  reason  of  the  defend- 
ants* having  accidentally  taken  more  water  than  they  were  en- 
titled to.  The  defendants  were  possessed  of  the  right  to  take 
water  either  by  licence  or  appropriation  The  plaintiff  then  de- 
stroyed the  defendants'  dam,  which  they  tried  to  restore,  but,  the 
plaintiff  not  suffering  them  quietly  to  enjoy  his  right,  they  made 
another  dam  on  their  own  land,  below  the  Sitchwell  Spring,  and 
thereby  took  at  certain  times  more  water  than  he  was  entitled  to. 
But  as  that  arose  from  the  plaintiff's  own  misconduct,  he  cannot 
bring  an  action  on  the  case  for  it,  for  a  party  who  brings  case 
must  have  justice  on  his  side.  Bird  v.  Randall,  3  Burr.  1545. 
In  Comyns's  Dig.  Action  on  the  Case,  (B)  4,  it  is  said  that  it 
does  not  lie  where  the  damage  happens  by  the  default  or  n^li- 
gence  of  the  plaintiff  himself.  As  to  the  appropriation  by  Ash- 
ley, he  merely  acquired  a  right  to  the  water  for  the  purpose  of 
irrigating  his  land  and  watering  his  cattle,  but  the  plaintiff 
claims  a  right  to  have  the  water  for  the  use  of  his  mill. 

Cur.  adv,  vult 

Denmak,  Gh.  J.,  in  this  term,  delivered  the  judgment  of  the 
Court  After  stating  the  pleadings,  his  Lordship  proceeded  as 
follows :  — 

The  substance  of  the  special  verdict  is  this :  The  defend- 
ants' mill  was  erected  in  1818 ;  the  plaintiff's  in  •  1823,   [*  13] 
on  a  piece  of  land,  the  former  owner  and  occupier  of  which 
had,  for  twenty  years  prior  to  1818,  appropriated  the  water  of  the 
stream  and  springs  for  watering  his  cattle  and  irrigating  that 
land. 

At  the  time  when  the  defendants'  mill  was  erected,  the  then 
owner  and  occupier  of  the  plaintiff's  land  gave  a  parol  licence  to 
the  defendants  to  make  a  dam,  at  a  particular  place  above,  where 
the  Sitchwell  Tree  stood,  and  to  take  what  water  they  pleased 
from  that  point  to  their  mill,  which  water  was  so  taken,  and 
returned  by  pipes  into  the  stream,  above  the  spot  where  the  plain- 
tiff's mill  was  afterwards  erected. 

In  1818  the  defendants  conducted  part  of  the  water  of  the  Over 
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Canal  Springs,  which  had  before  flowed  into  the  stream,  into  a 
reservoir  for  the  use  of  their  mill. 

After  the  plaintifif  erected  his  mill,  namely,  in  1828,  he  appro- 
priated to  its  use  all  the  surplus  water,  viz.,  that  which  flowed 
over  and  through  the  dam;  that  from  the  Over  Canal  Springs, 
which  was  not  conducted  into  the  reservoir;  and  all  from  the 
Sitchwell  Spring  (which  was  another  feeder  of  the  brook),  and 
also  that  which  was  returned  by  the  defendants  into  the  stream. 

In  January,  1829,  the  plaintifif  demolished  the  dam  at  the 
Sitchwell  Spring.  The  defendants  erected  a  new  dam  lower 
down,  and  by  means  of  it  diverted  from  the  plaintifiTs  mill,  at 
some  times,  all  the  stream,  including  all  the  water  so  appropri- 
ated; at  others,  a  part  of  it,  and  returned  the  remainder  in  a 
heated  state  into  the  stream. 

And  the  questions  upon  this  special  verdict  are,  — 

Whether  the  plaintifif  is  entitled  to  recover,  for  the  di- 
[*  14]  version  of  the  whole  water  of  the  stream,  or  of  any  *  and 
what  part  of  it,  or  for  the  heating  of  the  part  returned  ? 

That  the  plaintifif  has  a  right  to  a  verdict  for  the  injury  sus- 
tained by  the  abstraction  of  the  whole  of  the  surplus  water,  and 
by  the  abstraction  of  part,  and  the  heating  of  the  remainder,  of 
that  surplus  water  does  not  admit  of  the  least  doubt  In  any 
view  of  the  law  on  this  subject,  whether  the  right  to  the  use  of 
flowing  water  be  in  the  first  occupant,  as  the  defendants  allege,  or 
in  the  possessor  of  the  land  through  which  it  flows  in  its  natural 
course,  as  is  contended  on  the  other  side,  the  plaintifif  was  entitled 
to  this  surplus,  for  he  filled  both  characters ;  he  was  the  first  occu- 
pant of  it,  and  the  owner  and  occupier  of  the  land  through  which 
it  flowed.  In  this  respect  the  case  is  exactly  like  that  of  BeaUy 
V.  Shaw,  6  East,  208  (8  R  R  466). 

The  learned  counsel  for  the  defendants  argued,  that  inasmuch  as 
the  plaintifif  pulled  down  the  dam  at  the  Sitchwell  Tree,  in  con- 
sequence of  which  the  new  dam  was  erected,  he  must  be  consid- 
ered as  the  author  of  the  mischief,  and  has  no  right  to  complain 
of  it.  It  is,  however,  quite  impossible  to  sustain  such  a  position. 
If  the  plaintifif  committed  a  wrongful  act  in  demolishing  the  dam, 
the  defendants  might  have  restored  it,  or  brought  an  action ;  they 
had  no  right  to  construct  another  at  a  dififerent  place,  and  by 
means  of  it  abstract  more  water  than  the  other  did. 

The  remaining  questions  are,  whether  the  plaintifif  can  recover. 
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in  respect  of  the  abstracting,  or  the  injury  by  heating,  of 
that  portion  of  water  which  was  before  *  diverted  by  the  [*  15] 
licence  of  the  then  owner  and  occupier  of  the  plaintiff's 
field ;  and,  secondly,  in  respect  of  that  portion  of  the  Over  Canal 
Springs  which  was  conveyed  in  1818  to  the  defendants'  reservoir, 
both  of  which  portions  have  been  at  one  time  entirely,  and  at 
another  partially  abstracted,  and  in  the  latter  case  returned  in  a 
heated  state  into  the  brook ;  and  we  are  of  opinion  that  the  plain- 
tiff is  entitled  to  recover  in  respect  of  both. 

As  to  the  first  of  these  portions,  the  defendants  contend  that 
the  plaintiff  has  no  right  of  action,  because  the  former  owner  and 
occupier  of  his  land  gave  an  irrevocable  licence  by  parol  to  the 
defendants  to  divert  so  much  water  by  the  Sitchwell  Tree  Dam ; 
and  to  prove  that  a  parol  licence  to  divert  water,  which  had  been 
acted  upon  by  the  person  to  whom  it  was  given,  and  expense 
occurred  in  consequence,  is  irrevocable,  the  case  of  Liggins  v. 
Irige,  7  Bing.  682  (33  R  R  615)  was  cited.  But,  admitting  that 
the  licence  to  abstract  the  water  at  that  particular  point,  and  by 
means  of  that  dam,  was  irrevocable,  and  therefore  that  the  plain- 
tiff was  a  wrongdoer  in  pulling  the  dam  down,  it  by  no  means 
follows  that  the  plaintiff  is  not  to  recover  for  an  equal  portion  of 
water  abstracted  at  a  different  place.  In  the  first  place,  the  licence 
is  not  general,  to  take  away  at  any  point,  but  at  this  only ;  and 
in  the  second  place,  if  the  licence  had  been  general,  to  take  away 
at  any  place,  it  would  have  been  clearly  revocable,  except  as  to 
such  places  where  it  had  been  acted  upon,  and  expense  incurred 
(for  it  is  on  that  ground  only  that  such  a  licence  can  be  irrevo- 
cable); and  as  it  was  revoked  before  the  last  dam  was 
erected,  *  the  defendants  could  not  justify  the  abstraction  [*  16] 
of  any  portion  of  the  water  by  virtue  of  the  licence  at  such 
dam. 

The  last  question  is,  whether  the  plaintiff  ought  to  recover  in 
respect  of  that  portion  of  the  water  which  was  diverted  from  the 
Over  Canal  Springs,  and  collected  in  a  tank  in  1818.  This  was 
taken  without  licence,  and  appropriated  by  the  defendants  to  the 
use  of  their  mills  before  any  other  appropriation,  but  has  not  been 
so  appropriated  for  twenty  years ;  and  the  point  to  be  decided  is, 
whether  the  defendants,  by  so  doing,  acquired  any  right  to  this 
against  the  plaintiff,  through  whose  Geld  it  would  otherwise  have 
flowed  in  its  natural  course ;  and  we  are  of  opinion  that  they  did 
not 
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This  point  might,  perhaps,  be  disposed  of  in  favour  of  the  plain- 
tiff, even  admitting  the  law  to  be  as  contended  for  by  the  defend- 
ants, that  the  first  occupant  acquires  a  right  to  flowing  water ;  for, 
by  this  special  verdict,  all  the  water  of  the  brook  is  found  to  have 
been  appropriated  by  Ashley  the  father,  and  used  for  twenty  years 
up  to  the  year  1818,  for  watering  his  cattle  and  irrigating  the 
field,  now  the  plaintiff'^  A  right  to  use  the  water,  thus  acquired 
by  occupancy,  in  right  of  the  field,  must  have  passed  to  the  plain- 
tiff, and  could  not  be  lost  by  mere  non-user  from  1819  to  1829 ; 
and  the  total  or  partial  abstraction  of  the  water  may  be  an  injury 
to  such  a  right  in  point  of  law,  though  no  actual  damage  is  found 
by  the  jury  to  have  been  sustained  in  that  respect.  But  we  do 
not  wish  to  rest  a  judgment  for  the  plaintiff  on  this  narrow 
ground.  We  think  it  much  better  to  discuss,  and,  as  far  as  we 
are  able,  to  settle  the  principle  upon  which  rights  of  this  nature 

depend. 
[17]  The  proposition  for  which  the  plaintiff  contends  is,  that 
the  possessor  of  land,  through  which  a  natural  stream  runs, 
has  a  right  to  the  advantage  of  that  stream,  flowing  in  its  natural 
course,  and  to  use  it  when  he  pleases,  for  any  purposes  of  his  own, 
not  inconsistent  with  a  similar  right  in  the  proprietors  of  the  land 
above  and  below  —  that  neither  can  any  proprietor  above  diminish 
the  quantity,  or  injure  the  quality  of  water,  which  would  other* 
wise  descend,  nor  can  any  proprietor  below  throw  back  the  water 
without  his  licence  or  grant;  and  that,  whether  the  loss  by  diver- 
sion, of  the  general  benefit  of  such  a  stream  be  or  be  not,  such  an 
injury  in  point  of  law,  as  to  sustain  an  action  without  some  spe- 
cial damage,  yet,  as  soon  as  the  proprietor  of  the  land  has  applied 
it  to  some  purpose  of  utility,  or  is  prevented  from  so  doing  by 
the  diversion,  he  has  a  right  of  action  against  the  person  diverting. 

The  proposition  of  the  defendants  is,  that  the  right  to  flowing 
water  is  puhlici  juris,  and  that  the  first  person  who  can  get  pos- 
session of  the  stream,  and  apply  it  to  a  useful  purpose,  has  a  good 
title  to  it  against  all  the  world,  including  the  proprietor  of  the 
land  below,  who  has  no  right  of  action  against  him,  unless  such 
proprietor  has  already  applied  the  stream  to  some  useful  purpose 
also,  with  which  the  diversion  interferes;  and  in  default  of  his 
having  done  so,  may  altogether  deprive  him  of  the  benefit  of  the 
water. 

In  deciding  this  question,  we  might  content  ourselves  by  refer- 
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ring  to,  and  relying  on,  the  judgment  of  this  Court  in  this  case, 
on  the  motion  for  a  new  trial ;  ^  but  as  the  point  is  of  im- 
portance, and  the  form  in  which  it  is  *  now  again  presented  [*  18] 
to  us,  leads  to  a  belief  that  it  will  be  carried  to  a  Court  of 
Error ;  we  think  it  right  to  give  the  reasons  for  our  judgment  more 
at  large. 

The  position,  that  the  first  occupant  of  running  water  for  a 
beneficial  purpose,  has  a  good  title  to  it,  is  perfectly  true  in  this 
sense,  that  neither  the  owner  of  the  land  below  can  pen  back  the 
water,  nor  the  owner  of  the  land  above  divert  it  to  his  prejudice. 
In  this,  as  in  other  cases  of  injuries  to  real  property,  possession 
is  a  good  title  against  a  wrong-doer;  and  the  owner  of  the  land 
who  applies  the  stream  that  runs  through  it,  to  the  use  of  a  mill 
newly  erected,  or  other  purposes,  if  the  stream  is  diverted  or  ob- 
structed, may  recover  for  the  consequential  injury  to  the  mill. 
The  Earl  of  RvMcmd  v.  BowleTy  Palmer,  290.  But  it  is  a  very 
different  question,  whether  he  can  take  away  from  the  owner  of 
the  land  below,  one  of  its  natural  advantages,  which  is  capable  of 
being  applied  to  profitable  purposes,  and  generally  increases  the 
fertility  of  the  soil,  even  when  unapplied ;  and  deprive  him  of  it 
altogether  by  anticipating  him  in  its  application  to  a  useful  pur- 
pose. If  this  be  so,  a  considerable  part  of  the  value  of  an  estate, 
which,  in  manufacturing  districts  particularly,  is  much  enhanced 
by  the  existence  of  an  unappropriated  stream  of  water  with  a  fall, 
within  its  limits,  might  at  any  time  be  taken  away ;  and  by  parity 
of  reasoning,  a  valuable  mineral  or  brine  spring  might  be  ab- 
stracted from  the  proprietor  in  whose  land  it  arises,  and  converted 
to  the  profit  of  another. 

We  think  that  this  proposition  has  originated  in  a  mis- 
taken view  of  the  principles,  laid  down  in  the  decided 
*  cases  of  BeaUy  v.  Shaw,  Saunders  v.  Newman^  [*  19] 
Williams  v.  Morland,  2  B.  &  C.  913  (26  R  R  579). 
It  appears  to  us  also,  that  the  doctrine  of  Blackstone  and 
the  dicta  of  learned  Judges,  both  in  some  of  those  cases, 
and  in  that  of  Cox  v.  Matthews,  1  Ventr.  237,  have  been 
misconceived. 

In  the  case  of  Bealey  v.  Shaw,  the  point  decided  was,  that  the 
owner  of  land  through  which  a  natural  stream  ran  (which  was 
diminished  in  quantity,  by  having  been  in  part  appropriated  to 
1  The  case  on  the  former  trial  is  reported  in  3  B.  &  Ad.  304-313. 
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the  use  of  works  above,  for  twenty  years  and  more,  without  objec- 
tion), might,  after  erecting  a  mill  on  his  own  land,  maintain  an 
action  against  the  proprietor  of  those  works,  for  an  injury  to  that 
mill,  by  a  further  subsequent  diversion  of  the  water.  This  deci- 
sion is  in  exact  accordance  with  the  proposition  contended  for  by 
the  plaintiff,  that  the  owner  of  the  land  through  which  the  stream 
flows,  may,  as  soon  as  he  has  converted  it  to  a  purpose  producing 
benefit  to  himself,  maintain  an  action  against  the  owner  of  the 
land  above,  for  a  subsequent  act,  by  which  that  benefit  is  dimin- 
ished ;  and  it  does  not  in  any  degree  support  the  position,  that  the 
first  occupant  of  a  stream  of  water  has  a  right  to  it  against  the 
proprietor  of  land  below.  Lord  Ellenbgrough  distinctly  lays 
down  the  rule  of  law  to  be,  that,  "  independent  of  any  particular 
enjoyment  used  to  be  had  by  another,  every  man  has  a  right  to 
have  the  advantage  of  a  flow  of  water  in  his  own  land,-  with- 
out diminution  or  alteration.  But  an  adverse  right  may  exist, 
founded  on  the  occupation  of  another ;  and  though  the  stream  be 
either  diminished  in  quantity,  or  even  corrupted  in  quality,  as  by 

means  of  the  exercise  of  certain  trades,  yet  if  the  occupa- 
[*  20]  tion  of  the  party  so  taking  or  using  it  *  have  existed  for  so 

long  a  time  as  may  raise  the  presumption  of  a  grant,  the 
other  party,  whose  land  is  below,  must  take  the  stream,  subject  to 
such  adverse  right  *  Mr.  Justice  Lawrence  confirms  the  opinion 
of  Mr.  Baron  Graham  on  the  trial,  that  "  persons  possessing  lands 
on  the  banks  of  rivers  had  a  right  to  the  flow  of  the  water  in  its 
natural  stream,  unless  there  existed  before,  a  right  in  others  to 
enjoy  or  divert  any  part  of  it  to  their  own  use.  *  Mr.  Justice  Lb 
Blanc,  in  his  judgment,  says  as  follows :  "  The  true  rule  is,  that 
after  the  erection  of  works,  and  the  appropriation,  by  the  owner 
of  land,  of  a  certain  quantity  of  the  water  flowing  over  it,  if  a  pro- 
prietor of  other  land  afterwards  takes  what  remains,  the  first-men- 
tioned owner,  however  he  might,  before  such  second  appropriation 
have  taken  to  himself  so  much  more,  cannot  do  so  afterwards ; ' 
and  this  expression,  in  which,  in  truth,  that  learned  Judge  cannot 
be  considered  as  giving  any  opinion  upon  the  effect  of  a  prior 
appropriation,  is  the  only  part  of  the  case  which  has  any  ten- 
dency to  support  the  doctrine  contended  for  by  the  defendants 

The  case  of  Saunders  v.  Nevmian  is  no  authority  upon  this 
question,  and  is  cited  only  to  show,  that  Mr.  Justice  Holroyd 
quotes  the  opinion  of  Le  Blanc,  J. ,  above  mentioned ;  and  he  con- 
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firms  it,  so  far  as  this,  that  the  plaintiff,  by  erecting  his  new 
mill,  appropriated  to  himself  the  water  in  its  then  state,  and  had 
a  right  of  action  for  any  subsequent  alteration,  to  the  prejudice  of 
his  mill ;  about  which  there  is  no  question. 

The  last  and  principal  authority  cited  is  that  of  WUliamB  v. 
Morland. 

The  case  itself  decides  no  more  than  this:  that  the 
*  plaintiff  having  in  his  declaration  complained,  that  the  [*  21] 
defendants  had,  by  a  floodgate  across  the  stream  above,  pre- 
vented the  water  from  running  in  its  r^ular .  course  through  the 
plaintiff's  land,  and  caused  it  to  flow  with  increased  force  and 
impetuosity,  and  thereby  undermined  and  damaged  the  plaintiff's 
banks,  could  not  recover,  the  jury  having  found  that  no  such  dam- 
age was  sustained.  The  judgments  of  all  the  Judges  proceed  upon 
this  ground,  though  there  are  some  observations  made  by  my 
Brother  Batlet,  which  would  seem  at  first  sight  to  favour  the 
proposition  contended  for  by  the  defendants. 

These  observations  are,  that  **  flowing  water  is  originally  piiblid 
juris.  So  soon  as  it  is  appropriated  by  an  individual,  his  right  is 
co-extensive  with  the  beneficial  use  to  which  he  appropriates  it 
Subject  to  that  right,  all  the  rest  of  the  water  remains  publid 
juris.  The  party  who  obtains  a  right  to  the  exclusive  efajoyment 
of  the  water,  does  so  in  derogation  of  the  primitive  right  of  the 
public.  Now,  if  this  be  the  true  character  of  the  right  to  water, 
a  party  complaining  of  the  breach  of  such  a  right,  ought  to  show 
that  he  is  prevented  from  having  water  which  he  has  acquired  a 
right  to  use  for  some  beneficial  purpose. "  [2  B.  &  C.  913  (26  R  E. 
581).] 

The  dictum  of  Lord  Chief  Justice  Tindal,  in  Liggins  v.  Inge,  7 
Bing.  692  (33  R  R  624),  is  to  this  effect:  *  Water  flowing  .in  a 
stream,  it  is  well  settled  by  the  law  of  England,  is  pnblici  juris. 
By  the  Roman  law,  running  water,  light,  and  air,  were  consid- 
ered as  some  of  those  things  which  were  res  commuius,  and  which 
were  defined,  things,  the  property  of  which  belongs  to  no  person, 
but  the  use  to  all.  And  by  the  law  of  England,  the  per- 
son who  first  appropriates  *  any  part  of  this  water  flowing  [*  22] 
through  his  land  to  his  own  use,  has  the  right  to  the  use  of 
so  much  as  he  then  appropriates,  against  any  other ; '  and  for  that 
he  cites  Bealey  v.  Shaw  and  others,  which  case,  however,  is  no 
authority  for  this  position,  as  far  as  relates  to  the  owner  of  the 


398  WATEB. 

Ho.  1.  —muaai  ▼.  BUI,  6  Bua.  &  Ad6L  tt,  8S. 

land  below  j  and  probably,  therefore,  the  Lord  CfflEF  Justice 
intended  the  expression  "  any  other  "  to  apply  only  to  those  who 
diverted  or  obstructed  the  streauL  To  these  dicta  may  be  added 
the  passage  from  Blackstone's  Commentaries,  vol.  iL  14:  ''There 
are  some  few  things  which,  notwithstanding  the  general  introduc- 
tion and  continuance  of  property,  must  still  unavoidably  remain 
in  common,  being  such  wherein  nothing  but  an  usufructuary  prop- 
erty is  capable  of  being  had ;  and  therefore  they  still  belong  to  the 
first  occupant,  during  the  time  he  holds  possession  of  them,  and 
no  longer.  Such  (among  others)  are  the  elements  of  light,  air, 
and  water,  which  a  man  may  occupy  by  means  of  his  windows, 
his  gardens,  his  mills,  and  other  conveniences:  such,  also,  are 
the  generality  of  those  animals  which  are  said  to  be  ferce  Tiaturce, 
or  of  a  wild  and  untameable  disposition,  which  any  man  may 
seize  upon  and  keep  for  his  own  use  or  pleasure.  All  these  things, 
so  long  as  they  remain  in  possession,  every  man  has  a  right  to 
enjoy  without  disturbance ;  but  if  once  they  escape  from  his  cus- 
tody, or  he  voluntarily  abandons  the  use  of  them,  they  return  to 
the  common  stock,  and  any  man  else  has  an  equal  right  to  seize 
and  enjoy  them  afterwards.  * 

And,    2     Blackstone's    Commentaries,    p.    18,    "  Water    is    a 

n»veable   wandering   thing,    and   must  of  necessity  con- 

[*  23]  tinue  common  by  the  law  of  nature ;  so  that  I  can  *  only 

have  a  temporary,  transient,  usufructuary  property  therein ; 

wherefore  if  a  body  of  water  runs  out  of  my  pond  into  another 

man's,  I  have  no  right  to  reclaim  it* 

None  of  these  dicta,  when  properly  understood  with  reference  to 
the  cases  in  which  they  were  cited,  and  the  original  authorities 
in  the  Soman  law,  from  which  the  position  that  water  is  puhlici 
juris  is  deduced,  ought  to  be  considered  as  authorities,  that  the 
first  occupier  or  first  person  who  chooses  to  appropriate,  a  natural 
stream  to  a  useful  purpose,  has  a  title  against  the  owner  of  land 
below,  and  may  deprive  him  of  the  benefit  of  the  natural  flow  of 
water. 

The  Roman  law  is  (2  Inst  tit  1,  sect  1)  as  follows :  "  Et  qui- 
dem  naturali  jure,  communia  sunt  omnium  hsec:  aer,  aqua  pro- 
fluens,  et  mare,  et  per  hoc  littora  maris. '  It  is  worthy  of  remark, 
that  Fleta,  enumerating  the  res  communes,  omits  "  aqua  profluens, " 
Lib.  3,  ch.  1.  Vinnius,  in  his  commentary  on  the  institutions, 
explains    the  meaning  of    the    text,    "  Communia  sunt    quse  k 
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natura  ad  omnium  usum  prodita,  in  nuUius  adhuc  ditionem  aut 
dominium  pervenerunt :  Hue  pertinent,  prsBcipue  aer  et  mare,  quae 
cum  propter  immensitatem,  tum  propter  usum,  quem  in  commune 
omnibus  debent,  jure  gentium  divisa  non  sunt,  sed  relicta  in  suo 
jure,  et  esse  primsevo  adeoque  nee  dividi  potuerunt  Item  aqua 
profluens,  hoe  est  aqua  jugis,  quse  vel  ab  imbribus  coUecta,  vel  e 
venis  terrse  scaturiens,  perpetuum  fluxum  agit,  flumenque  aut 
rivum  perennem  facit  Postrem6  propter  mare,  etiam  littora 
maris.  In  hisce  rebus  duo  sunt,  quse  jure  naturali  omnibus  com- 
petunt  Primum  communis  omnium  est  harum  rerum  usus,  ad 
quem  natura  comparated  simt,  tum  si  quid  earum  rerum  per  natu- 
ram  occupari  potest,  id  eatenus  oceupantis  fit,  quatenus  ea 
occupatione  *  usus  ille  promiscuus  non  Iseditur.  *  And  he  [*  24] 
proceeds  to  describe  the  use  of  water,  "  Aqua  profluens  ad 
lavandum  et  potandum  imicuique  jure  naturali  concessa."  The 
law,  as  to  rivers,  is,  "  Flumina  autem  omnia  et  portus  publica  sunt, 
ideoque  jus  piscandi  omnibus  commune  est  in  portu  fluminibus- 
que."  And  Vinnius,  in  his  commentary  on  this  passage,  says, 
"  Unicuique  licet  in  flumine  publico  navigare  et  piscari.  *  And  he 
proceeds  to  distinguish  between  a  river  and  its  water :  the  former 
being,  as  it  were,  a  perpetual  body,  and  under  the  dominion  of 
those  in  whose  territories  it  is  contained;  the  latter  being  con- 
tinually changing,  and  incapable,  whilst  it  is  there,  of  becoming 
the  subject  of  property,  like  the  air  and  sea. 

In  the  Digest,  book  43,  tit.  13,  in  public  rivers,  whether  navi- 
gable or  not,  it  appears  that  every  one  was  forbidden  to  lower  the 
water  or  narrow  the  course  of  the  stream,  or  in  any  way  to  alter 
it,  to  the  prejudice  of  those  who  dwelt  near.  Tit.  12  distinguishes 
between  public  and  private  rivers;  and  in  sect.  4  it  is  said, 
that  private  rivers  in  no  way  differ  from  any  other  private  place. 

From  these  authorities,  it  seems  that  the  Soman  law  considered 
running  water,  not  as  a  bonum  vacans,  in  which  any  one  might 
acquire  a  property ;  but  as  public  or  common,  in  this  sense  only, 
that  all  might  drink  it,  or  apply  it,  to  the  necessary  purposes  of 
supporting  life ;  and  that  no  one  had  any  property  in  the  water 
itself,  except  in  that  particular  portion,  which  he  might  have 
abstracted  from  the  stream,  and  of  which  he  had  the  possession ; 
and  during  the  time  of  such  possession  only. 

We    think    that  no  other    interpretation   ought  to  be 
*  put  upon  the  passage  in  Blaekstone,  and  that  the  dicta  [*  25] 
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of  the  learned  Judges  above  referred  to,  in  which  water  is  said 
to  be  publid  juris,  are  not  to  be  understood  in  any  other  than 
this  sense ;  and  it  appears  to  us  that  there  is  no  authority  in  our 
law,  nor,  as  far  as  we  know,  in  the  Eoman  law  (which,  however, 
is  no  authority  in  ours),  that  the  first  occupant  (though  he  may  be 
the  proprietor  of  the  land  above)  h^s  any  right,  by  diverting  the 
stream,  to  deprive  the  owner  of  the  land  below,  of  the  special 
benefit  and  advantage  of  the  natural  flow  of  water  therein. 

It  remains  to  observe  upon  one  case  which  wa^  cited  for  the 
defendants.  Cox  v.  Matthews,  in  which  Lord  Hale  said,  "  If  a  man 
hath  a  watercourse  running  through  his  ground  and  erects  a  mill 
upon  it,  he  may  bring  his  action  for  diverting  the  stream,  and  not 
say,  antiquum  molendinum ;  and  upon  the  evidence,  it  will  appear 
whether  the  defendant  hath  ground  through  which  the  stream  runs 
before  the  plaintiff's,  and  that  he  used  to  turn  the  stream  as  he 
saw  cause;  for  otherwise  he  cannot  justify  it,  though  the  mill  be 
newly  erected."  What  is  said  by  Lord  Hale  is  perfectly  con- 
sistent with  the  proposition  insisted  upon  by  the  plaintiff;  and 
the  defendants  in  the  supposed  case  would  have  no  right  to  divert 
unless  they  had  gained  it  by  prescription  (which  is  the  meaning 
of  Lord  Hale),  or,  according  to  the  modem  doctrine,  until  the 
presumption  of  a  grant  had  arisen. 

And  this  view  of  the  case  accords  with  the  law,  as  laid  down 

by  Serjeant  Adair,   Chief  Justice  of   Chester,    in   Prescoti  v. 

Phillips,   6  East,    213,    and    by  Lord    Ellenborough  in 

[•  26]  ♦  Bealey  v.  Shaw,  and  by  the  Master  of  the  Rolls  in  his 

luminous  judgment  in  Howard  v.    Wright,  1  Sim.  &  St 

190  (24  R  R  169). 

We  are,  therefore,  clearly  of  opinion,  that  the  plaintiff  is 
entitled  to  recover  in  respect  of  the  abstracting  of  the  water  taken 
from  the  Over  Canal  Springs,  as  well  as  the  other  injuries  com- 
plained of;  and  for  which  damages  have  been  assessed  by  the 
jury. 

As  to  the  right  to  recover  for  the  injury  sustained,  by  the  water 
being  returned  in  a  heated  state,  there  can  be  no  question. 

Whether  he  could  have  maintained  an  action  before  he  had  con- 
structed his  mill,  or  applied  the  water  of  the  stream  tx)  some  pro- 
fitable purpose,  we  need  not  decide.  It  may  be  proper,  however, 
to  refer  to  two  cases  not  cited  in  the  argument.  In  Palmer  v. 
Keblethwaite,  1  Show.  64,  the  declaration  merely  stated  that  the 
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water  used  and  ought  to  run  to  the  plaintiff's  mill,  and  Lord 
Holt  said,  "  Suppose  a  watercourse  run  to  my  ground,  and  I  have 
no  use  for  it,  and  one  upon  another  ground  divert  it  before  it 
comes  to  mine,  will  an  action  lie  ?  Is  not  this  the  same  ?  Must 
you  not  lay  some  use  for  it  ?  But  you  will  speak  to  it  again. " 
In  the  report  of  the  same  case  in  Skinner,  65,  PoUexfen,  in 
argument,  said  he  took  it  to  be  a  clear  case  that,  the  stream 
being  the  plaintiff's,  the  defendant  could  not  divert  it,  and  so 
held  the  Court,  that  an  action  had  lain  for  diverting  the  stream, 
though  no  mill  had  been  erected.  The  final  result  of  that  case 
does  not  appear  in  the  books,  and  the  roll  has  been  searched  for  in 
vain.  ^ 

In  Qlynne  v.  Nicholas,  2  Show.  507,  a  similar  question 
was  raised,  *  which  appears  from  the  report  of  the  same  [*27] 
case  in  Comberbach,  43,  to  have  been  decided  for  the 
plaintiff. 

It  must  not,  therefore,  be  considered  as  clear  that  an  occupier 
of  land  may  not  recover  for  the  loss  of  the  general  benefit  of  the 
water,  without  a  special  use  or  special  damage  shown. 

But  be  that  as  it  may,  the  plaintiff  in  this  ca^,  who  has  sus- 
tained actual  damage,  is  entitled  to  the  judgment  of  the  Court 

Judgment  for  the  plaintiff. 


Roberts  v.  Qwfthi  District  Counoil. 

1899,  2  Cb.  608-615  (s.  c.  68  L.  J.  Ch.  757 ;  81  L.  T.  465 ;  48  W.  R.  51). 

Riparian  Proprietor,  —  AUeraJtion  of  Flow  of  Stream.  — Local  Author-  £608] 
ity.  —  *»  Injuriously  Affecting."  —  Injunction.  —  Public  Health  Act,  1875 
(88  tr  89  Vict.  c.  55),  sects.  51,  332. 

Under  sect.  51  of  the  Public  Health  Act,  1875,  a  local  authority  have  no 
power,  for  the  purpose  of  supplying  water  to  their  district,  to  alter  the  flow  of 
water  in  a  stream  without  the  consent  in  writing  of  the  riparian  proprietors 
lower  down  the  stream,  as  required  by  sect.  832  of  the  Act. 

By  so  altering  the  flow  of  water  the  local  authority  are,  within  the  meaning 
of  sect.  332,  **  injuriously  affecting ''  the  common-law  right  of  such  a  riparian 
proprietor,  and  they  will  be  restrained  from  so  doing  withoutanyproof  of  sen- 
sible damage  caused  to  him. 

The  plaintiff  was  the  owner  and  occupier  of  an  ancient  water- 
mill,   with  lands  belonging  thereto,  in  Carnarvonshire,   and  he 
claimed,  as  riparian  owner  and  occupier  of  the  same,  to  be  entitled 
VOL.  XXV.  —  26 
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to  the  natural  flow  of  a  stream  which  ran  past  his  mill  from  a 
lake  called  Uyn  Cwmdulyn,  situate  at  the  foot  of  a  mountain 
some  distance  above  the  mill,  the  stream  being  utilised  for  driv- 
ing the  mill. 

In  May,  1893,  the  defendants,  who  had  obtained  a  lease  of  the 
lake  from  the  Crown,  and  also  a  lease  of  adjoining  land  for  the 
purpose  of  increasing  the  size  of  the  lake,  informed  the  plaintiff 
of  their  intention  to  take  water  from  the  lake  for  the  purpose  of 
supplying  some  villages  in  their  district  with  water,  and  applied 
to  him  for  his  vnritten  consent  thereto,  under  sect  332  of  the 
Public  Health  Act,  1875;  but  he  refused  to  give  his  consent. 
Thereupon  the  defendants,  without  any  further  notice  to  the 
plaintiff,  laid  down  pipes,  and  under,  as  they  said,  a  licence 
granted  by  the  Crown  in  1896,  constructed  a  dam  across  the  end 
of  the  lake,  of  which  the  stream  in  question  formed  the 
[*609]  natural  outlet,  so  as  to  increase  the  water  storage,  *a 
sluice  being  placed  in  the  dam  to  r^ulate  the  outflow 
from  the  lake.  The  area  of  the  lake  was  considerably  increased 
by  the  defendants'  works,  and  its  capacity  (it  was  stated)  was 
increased  by  sikty-seven  million  gallons. 

The  plaintiff,  on  March  30,  1898,  issued  the  vnrit  in  this  action, 
claiming  an  injunction  to  restrain  the  defendants  from  taking  any 
water  from  the  lake,  and  from  doing  any  act  whereby  the  flow  of 
water  in  the  stream  through  and  by  the  plaintiff's  mill  and  lands 
would  be  diminished. 

The  defendants,  as  lessees  and  occupiers  of  land  adjoining  the 
lake,  claimed  riparian  and  other  rights  in  the  lake,  including  the 
right  to  take  water  therefrom  for  supplying  their  district,  so  far 
as  they  could  do  so  without  causing  damage  to  other  riparian 
owners.  They  denied  that  they  had  done,  or  were  intending  to 
do,  anything  whereby  the  flow  of  water  in  the  stream  past  the 
plaintiff's  mill  had  been  or  would  be  diminished,  or  so  as  to 
cause  any  damage  to  the  plaintiff. 

At  the  trial  it  was  admitted  that  the  plaintiff  had  not  yet 
suffered  any  actual  damage,  and  that  the  defendants'  dam  had 
been  properly  constructed  for  the  purpose  they  had  in  view ;  also 
that  an  arrangement  had  been  made  by  means  of  the  sluice  for 
providing  a  regulated  flow  of  water  down  the  stream.  This,  the 
defendants'  witnesses  said,  would  give  the  plaintiff  a  constant 
supply,  instead  of  an  intermittent  one,  which  he  admitted  had 
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sometimes  occurred  in  dry  seasons.  The  plaintiff,  however,  in- 
sisted that  he  was  entitled  as  of  right  to  the  flow  of  water 
past  his  mill  unimpeded  and  uncontrolled  in  any  way  by  the 
defendants. 

It  was  admitted  by  the  defendants'  witnesses  that  the  supply 
of  the  defendants'  district  would  cause  the  abstraction  of  about 
one-sixteenth  of  the  water  in  the  lake,  and  about  half  of  the  in- 
creased amount  of  water. 

Kekewigh,  J. ,  granted  an  injunction  perpetually  restraining  the 
defendants,  their  servants,  &c.,  **  from  taking  any  water  from  the 
lake  for  the  purpose  of  supplying  their  .district  with  water,  and 
from  doing  any  other  act  for  that  purpose  whereby  the  flow  of 
water  in  the  stream  through  and  by  the  plaintiff's  mill  and  lands 
shall  be  diminished. " 

*  The  operation  of  the  injunction  was  suspended  until  [*  610] 
after  the  appeal  should  have  been  disposed  of. 

Eenshaw,  Q.  C. ,  and  H.  Courthope-Munroe,  for  the  defendants, 
—  The  learned  Judge  proceeded  on  the  principle  that  a  riparian  pro- 
prietor is  entitled  to  all  the  water  which  would  naturally  flow 
down  to  him,  subject  to  the  right  of  the  other  riparian  proprietors 
higher  up  the  stream  to  a  reasonable  use  of  the  water.  But  that 
which  the  defendants  have  done  has  really  improved  the  flow  of 
water  to  the  plaintiff's  mill.  The  flow  of  water  is  now  regular, 
instead  of  being  intermittent  —  in  times  of  flood  too  much,  in 
times  of  drought  little  or  none  at  all.  It  is  admitted  that,  under 
sect  51  ^  of  the  Public  Health  Act,  1875,  the  defendants  have  no 
compulsory  power  to  take  water  for  the  supply  of  their  district 
But  by  what  they  are  doing  they  are  not,  within  sect.  332,  **  in- 
juriously affecting  "  the  stream  or  the  flow  of  water  to  the  plain- 
tiff, and  the  injunction  granted  is  at  any  rate  too  wide.  It  should 
at  any  rate  be  qualified  by  some  such  words  as  "  so  as  to  injuri- 

1  Sect  51  empowen  a  rural  authoritj  tained  in  any  reservoir  canal  river  stream 

to  provide  their  district  "  with  a  supply  of  or  in  the  feeders  thereof,  in  oases  where 

water  proper  and  sufficient  for  public  and  anj  body  of  persons  or  person  would,  if 

private  purposes,"  and  for  those  purposes  this  Act  had  not  passed,  have  been  entitled 

(inter  alia)  to  "  construct  and  maintain  by  law  to  prevent  or  be  relieved  against 

waterworks,  dig  wells,  and  do  any  other  the  injuriously  affecting  such  reservoir 

necessary  acts."  canal  river  stream  feeders  or  such  supply 

By  sect.  332, "  Nothing  in  this  Act  shall  quality  or  fall  of  water,  unless  the  local 

be  construed  to  authorise  any  local  author-  authority  first  obtain  the  consent  in  writ- 

ity  to  injuriously  affect  any  reservoir  canal  ing  of  the  body  of  persons  or  person  so 

river  or  stream  or  the  feeders  thereof,  or  entitled  as  aforesaid.^' 
the  supply,  quality  or  fall  of  water  con- 
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ously  aflfect "  the  flow  of  water  to  the  plaintiflf 's  milL     The  evi- 
dence does  not  show  that  the  plaintiff  has  sustained  any  sensible 


[LiNDLET,  M.  R  — The  injunction  does  not  affect  your  common- 
law  right  as  riparian  proprietors.] 

The  plaintiff's  right  is  fully  protected  by  sect  332. 

[SoHEB,  L.  J.  —  He  does  not  need  that  section  to  protect  him. 
You  are  only  entitled  to  exercise  your  proprietary  righta 

LiNDLEY,  M.  R.  — What  you  are  now  doing  may  by  lapse  of 
time  grow  into  a  right 
[*  611]       *  RoMER,  L.  J.  — Is  not  any  riparian  proprietor  entitled 
to  prevent  a  riparian  proprietor  higher  up  the  stream  from 
acquiring  by  prescripion  a  right  in  excess  of  his  ordinary  proprie- 
tary right  ?] 

Under  sect  51  of  the  Public  Health  Act,  a  local  authority  have 
power  to  construct  a  reservoir  for  the  supply  of  water  to  their  dis- 
trict, provided  (sect  332)  they  do  not  "  injuriously  affect '  the 
supply  of  water  to  any  person  who,  but  for  the  Act,  would  have 
been  entitled  to  prevent  that  injuriously  affecting.  **  Injuriously 
affect  *  in  sect  332  must  have  the  same  meaning  as  in  sect  68  of 
the  Lands  Clauses  Consolidation  Act,  1845.  McCarthy  v.  Metro- 
politan Board  of  Works  (1872),  L.  R  8  C.  R  191.  There  Bram- 
WELL,  B.,  said  (L.  R  8  C.  R  209) :  "  The  act  injuriously  affecting 
must  be  one  which  would  be  wrongful  but  for  the  statute. '  In 
Harl  of  Sandvrich  v.  Gh-eat  Northern  By.  Co,  (1878),  10  Ch. 
D.  707,  it  was  held  that  a  railway  company,  whose  line  crossed 
a  stream  in  the  immediate  neighbourhood  of  one  of  their  stations, 
were  entitled,  as  riparian  owners,  to  take  a  reasonable  quantity 
of  water  from  the  stream  for  supplying  their  engines  and  for  the 
general  purposes  of  the  station. 

[BoMER,  L.  J.  — Is  it  a  reasonable  use  of  your  right  as  riparian 
proprietors  to  take  water  to  supply  a  township  which  may  be 
miles  away  from  the  lake?] 

It  might  not  be  a  reasonable  use  if  we  had  not  given  the  plain- 
tiff something  else.  In  Swindon  Waterworks  Co,  v.  Wilts  and 
Berks  Canal  Navigation  Co.  (1875),  L.  R  7  H.  L.  697,  the  canal 
company  claimed  the  right  to  take  the  whole  of  the  water  of  a 
stream.  We  do  not  claim  the  right  to  do  any  damage  to  the 
plaintiff.  We  claim  only  to  be  entitled  to  take  water  so  long  as 
we  do  not  injuriously  affect  the  plaintiff.    That  claim  is  consistent 
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with  the  form  of  the  injunction  granted  in  Chvm  v.  Davies,  W.  N. 
(1874)  175. 

At  any  rate,  admitting  that  the  defendants  have  no  legal  right, 
either  as  riparian  proprietors  or  under  the  Act,  to  take  the  water, 
the  Court  will  not  interfere  by  injunction  when,  as  Lord  Caibns 
said  (L.  R  7  H.  L.  705),  no  sensible  damage  is  done  to  the  plain- 
tiff. Here  the  plaintiff  is  really  benefited  by  there  being 
thirty  million  *  gallons  more  water  in  the  lake  and  the  [*612] 
flow  of  water  being  rendered  regular. 

[They  also  referred  to  Orand  Junction  Canal  Co.  v.  Shugar, 
(1871)  L.  R  6  Ch.  483,  and  John  Young  &  Co.  v.  Bankier  Distillery 
Co.  [1893],  A.  C.  691.] 

Warrington,  Q.  C,  and  Bryn  Boberts,  for  the  plaintiff,  were 
not  heard. 

LiKDLET,  M.  R  —  This  case  has  taken  a  somewhat  unusual 
turn,  but  we  have  only  to  consider  the  rights  of  the  partie& 

What  are  those  rights  ?  The  right  of  the  plaintiff  as  the  owner 
and  occupier  of  his  mill  is  to  have  the  water  flow  down  the  stream, 
which  has  its  origin  in  the  lake,  in  the  accustomed  way.  That 
right  is  subject  to  the  rights  of  the  other  riparian  proprietors 
higher  up  the  stream;  but,  subject  to  those  rights,  there  is  no 
right  whatever  to  alter  the  flow  of  the  water  in  its  old  accustomed 
way.  If  it  is  said  that  the  alteration  of  the  old  flow  is  an  im- 
provement, that  is  a  matter  of  opinion.  There  is  no  right  to 
interfere  with  the  accustomed  flow  of  the  water. 

Now,  the  defendants  are  certainly  doing  that  How  do  they 
justify  it?  First,  as  riparian  proprietors.  It  seems  to  me  that 
as  riparian  proprietors  it  is  impossible  for  them  to  justify  what 
they  are  doing.  Whether  you  take  the  measure  of  the  rights  of  a 
riparian  proprietor  as  stated  by  Lord  Kingsdown  in  his  excellent 
judgment  in  Miner  v.  Oilmour,  12  Moore  P.  C.  131,  156,  or  as  it 
is  stated  in  some  of  the  later  cases  in  which  his  exposition  of  the 
law  has  been  more  or  less  adopted  and  expanded,  appears  to  me 
immaterial.  The  defendants  (apart  from  any  statutory  power) 
are  not  exercising  the  rights  of  riparian  proprietors  at  all.  They 
are  diverting  the  water  from  the  lake,  not  for  their  own  purposes, 
nor  for  the  use,  either  ordinary  or  extraordinary,  of  the  land  of 
which  they  are  owners,  but  for  a  totally  different  purpose,  namely, 
supplying  with  water  the  inhabitants  of  townships  situate  some 
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distance  away.  That  is  not  an  exercise  of  the  right  of  a  riparian 
proprietor  within  the  law  as  laid  down  in  the  cases  to 
[*  613]  which  I  have  referred.  In  Swivdon  Waterworks  *  Co.  v. 
Wilts  and  Berks  Canal  Navigation  Co,,  L.  R  7  H.  L. 
697,  Lord  Cairns  (L.  E.  7  H.  K  704)  alluded  to  the  distinction. 
He  said :  '^  I  think  your  Lordships  will  find  that,  in  the  present 
case,  you  have  no  difficulty  in  saying  whether  the  use  which  has 
been  made  of  the  water  by  the  upper  owner  comes  under  the  range 
of  those  authorities  which  deal  with  cases  such  as  I  have  sup- 
posed, cases  of  irrigation  and  cases  of  manufacture.  Those  were 
cases  where  the  use  made  of  the  stream  by  the  upper  owner  has 
been  for  purposes  connected  with  the  tenement  of  the  upper  owner. 
But  the  use  which  here  has  been  made  by  the  appellants  of  the 
water,  and  the  use  which  they  claim  the  right  to  make  of  it,  is 
not  for  the  purpose  of  their  tenements  at  all,  but  is  a  use  which 
virtually  amounts  to  a  complete  diversion  of  the  stream  —  as 
great  a  diversion  as  if  they  had  changed  the  entire  watershed  of 
the  country,  and,  in  place  of  allowing  the  stream  to  flow  towards 
the  south,  had  altered  it  near  its  source,  so  as  to  make  it  flow 
towards  the  north. '  He  said  that  the  use  which  was  being  made 
of  the  water  by  the  waterworks  company  was  not  a  use  in  the 
exercise  of  their  rights  as  riparian  proprietors,  but  for  a  totally 
difierent  purpose.  So  it  is  here.  Therefore  I  think  the  defend- 
ants cannot  justify  what  they  are  doing  under  the  common-law 
doctrine  as  to  riparian  owners.  They  are  far  exceeding  any  rights 
which  can  be  based  upon  that  ground. 

Then  the  defendants  say  they  can  justify  what  they  are  doing 
under  sect  51  of  the  Public  Health  Act,  1875,  which  enables 
them  to  construct  waterworks  to  supply  water  to  their  district, 
subject,  however,  to  the  provision  contained  in  sect  332,  that  they 
must  not  "  injuriously  affect "  the  rights  of  other  persons.  What, 
then,  do  they  say  ?  Mr.  Eenshaw  has  very  fairly  claimed  for  the 
defendants  the  right  to  do  what  they  have  done  either  as  riparian 
proprietor  or  under  the  Public  Health  Act  But,  in  my  opinion, 
the  defendants  cannot  in  either  way  acquire  a  right  to  alter  the 
flow  of  the  water  to  the  injury  of  the  rights  of  other  people.  Mr. 
Courthope-Munroe  admitted  that  the  defendants  had  no  right  to 
do  what  they  have  done;  but  he  said  that  the  plaintiff  is  not 
entitled  to  complain.  That  depends  entirely  upon  whether 
[*  614]  the  plaintiff's  rights  have  or  *  have  not  been  infringed. 
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In  my  opinion  these  rights  have  been  infringed,  for,  although 
Mr.  Munroe's  view  is  that  the  defendants  are  not  entitled 
to  do  what  they  have  done,  they  have  in  fact  most  mate- 
rially altered  the  flow  of  the  water  to  which  the  plaintiff  is 
entitled.  His  rights  are  infringed  by  persons  who  admit  that 
they  have  no  right  to  do  what  they  are  doing;  and  under  such 
circumstances,  unless  the  infringers  are  prepared  to  stop  what  they 
are  doing,  an  injunction  to  restrain  them  is  almost  a  matter  of 
course.  That  is  warranted  by  what  Lord  Cairns  said  in  the 
Srvindon  Case,  L.  R  7  H.  L.  705.  I  cannot  appreciate  the  differ- 
ence, for  the  present  purpose,  between  claiming  a  right  to  do  a 
thing,  and  saying,  ^  I  admit  I  have  no  right  to  do  it,  but  I  intend 
to  go  on  doing  it "  If  there  is  any  difference,  it  is  rather  against 
the  man  who  admits  that  he  has  no  right  to  do  a  thing,  but  in- 
sists on  doing  that  which  he  admits  to  be  wrong.  In  the  Swindon 
Case,  Lord  Cairns  pointed  out  that  there  the  waterworks  company 
did  claim  a  right,  and  he  said  that,  after  that  claim  of  right,  "  It 
appears  to  me  that  it  is  impossible  that  the  Court  can  do  other- 
wise than  decide  the  issue  which  is  thus  raised  between  the  par- 
ties. It  is  a  matter  quite  immaterial  whether,  as  riparian  owners 
of  Wayte's  tenement,  any  injury  has  now  been  sustained,  or  has 
not  been  sustained  by  the  respondents.  If  the  appellants  are 
right,  they  would,  at  the  end  of  twenty  years,  by  the  exercise  of 
this  claim  of  diversion,  entirely  defeat  the  incident  of  the  prop- 
erty, the  riparian  right  of  Wayte's  tenement  That  is  a  conse- 
quence which  the  owner  of  Wayte's  tenement  has  the  right  to 
come  into  the  Court  of  Chancery  to  get  restrained  at  once,  by  in- 
junction, or  declaration,  as  the  case  may  be. "  How  is  the  Court 
to  deal  with  a  man  who  says,  "  I  admit  I  have  no  right  to  do  this, 
but  I  intend  to  go  on  doing  it  all  the  same  "  ?  If  he  is  infringing 
the  plaintiff's  right,  it  is  the  duty  of  the  Court  to  protect  the 
plaintiff.  I  know  of  no  duty  of  the  Court  which  it  is  more  im- 
portant to  observe,  and  no  power  of  the  Court  which  it  is  more 
important  to  enforce,  than  its  power  of  keeping  public  bodies 
within  their  rights.  The  moment  public  bodies  exceed 
their  rights  they  do  so  to  the  *  injury  and  oppression  of  [*  615] 
private  individuals,  and  those  persons  are  entitled  to  be 
protected  from  injury  arising  from  such  operations  of  public 
bodies. 

It  has  been  suggested  that  the  injunction  ought  to  be  qualified 
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by  inserting  the  words,  **  so  as  to  injure  the  plaintiff.  *  But  if 
the  plaintiff's  rights  are  infringed,  and  the  defendants  intend  to 
go  on  infringing  them,  I  do  not  see  either  the  necessity  or  the 
advisability  of  inserting  those  words.  On  the  other  hand,  the 
defendants  say  they  are  justified  in  doing  what  they  are  doing, 
and  that  they  are  entitled  to  do  it  by  the  necessities  of  the  case. 
There  is,  however,  a  proper  mode  of  obtaining  power  to  do  it  — 
namely,  to  apply  to  Parliament  for  authority  to  do  it  The  de- 
fendants say  that  a  rural  district  council  have  no  power  to  pro- 
mote a  bill  in  Parliament  That  only  prevents  them  from  paying 
the  expenses  out  of  the  rates.  But  it  is  a  very  common  thing  for 
public  bodies  to  bring  in  bills,  although  they  have  no  power  to 
pay  the  expenses.  There  are  methods  of  escaping  from  that  dij£- 
culty,  and,  if  the  defendants  desire  to  apply  to  Parliament  to 
authorise  them  to  do  what  they  are  doing,  we  should,  of  course, 
suspend  the  operation  of  the  injunction.  I  propose,  therefore, 
with  the  sanction  of  my  Brethren,  to  dismiss  the  appeal  with 
costs,  but  the  order  shall  not  be  drawn  up  for  a  week ;  and,  if  at 
the  end  of  the  week  we  are  told  that  the  defendants  desire  to 
apply  to  Parliament  for  further  powers,  the  operation  of  the  in- 
junction will  be  suspended  for  sufficient  time  to  give  them  an 
opportunity  of  so  doing.  But  it  is  our  bounden  duty  to  see  that 
the  defendants  do  not  exceed  their  rights. 

Sir  F.  H.  Jeunk  —  I  agree. 

EoMER,  L.  J.  —  I  also  agree. 

ENGLISH  NOTES. 

In  connection  with  this  rule,  see  Nos.  10  and  11,  of  ^'  Easement "  and 
notes,  10  B.  G.  179  et  seq.  And  compare  the  rule  under  OhcLsemore  v. 
Bichardsy  No.  16  of  "Action,"  1  B.  C.  729  et  seq. 

The  statement  of  Lord  Kingsdown  in  Miner  v.  Oilmour  (1858),  12 
Moore  P.  C.  131,  referred  to  in  the  above  judgment  of  Lindley,  M.  E., 
as  to  the  rights  of  a  riparian  proprietor,  will  be  found  at  10  B.  C. 
p.  213. 

The  same  statement  of  Lord  Kikgsdown  was  cited  by  Lord  Black- 
burn in  Orr-Ewing  v.  Colquhoun  (H.  L.  1877),  2  App.  Cas.  839,  865, 
as  expressing  a  principle  applying  to  Scotland  as  well  as  to  England. 
He  observed  that  the  principles  which  were  established  in  England  by 
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the  case  of  Mason  v.  HiU  had  been  loDg  established  and  familiar  in  the 
law  of  Scotland.  In  regard  to  the  <' extraordinary  use/'  he  applied  the 
principle  to  the  facts  there  in  question  as  follows  (2  App.  Cas.  854) : 
'^  The  owner  of  the  banks  of  a  non- navigable  river  has  an  interest  in 
having  the  water  above  him  flow  down  to  him,  and  in  having  the  water 
below  him  flow  away  from  him,  as  it  has  been  wont  to  do;  yet  I  appre- 
hend that  a  proprietor  may,  without  any  illegality,  build  a  mill-dam 
across  the  stream  within  his  own  property,  and  divert  the  water  into  a 
mill-lade  without  asking  leave  of  the  proprietors  above  him,  provided 
he  builds  it  at  a  place  so  much  below  the  lands  of  those  proprietors  as 
not  to  obstruct  the  water  from  flowing  away  as  freely  as  it  was  wont; 
and  without  asking  the  leave  of  the  proprietors  below  him,  if  he  takes 
care  to  restore  the  water  to  its  natural  course  before  it  enters  their 
land." 

The  case  was  distinguished  from  Biekett  v.  Morris  (1877),  L.  R.  1 
H.  L.  Sc.  47,  in  which  the  question  was  between  two  opposite  proprie- 
tors, one  of  whom  insisted  upon  building  into  the  cUveus  of  the  stream 
so  as  to  divert,  substantially,  the  course  of  the  stream. 

The  principle,  as  to  the  extraordinary  use,  was  applied  by  the  Court 
of  Appeal  in  Kensit  v.  Great  Uastem  Railway  Co.  (1884),  27  Ch.  D. 
122,  64  L.  J.  Ch.  19,  51  L.  T.  862,  32  W.  R.  885,  where  a  non-riparian 
proprietor,  with  the  licence  of  a  riparian  owner,  took  water  from  the 
river,  and  after  using  it  for  cooling  certain  apparatus,  returned  it  to 
the  river  unpolluted  and  undiminished.  It  was  held  that  a  lower 
riparian  owner  could  not  obtain  an  injunction  against  either. 

The  same  principle  has  been  applied  by  the  Court  of  Appeal  in 
Ireland  in  the  case  of  The  Belfast  Bopeworks  v.  Boyd  (1888),  21  L.  R. 
Ir.  560,  where  the  same  statement  of  Lord  Kingsdown  is  again  cited 
and  applied  by  Fitzqibbon,  L.  J.  (21  L.  R.  Ir.  at  p.  579). 

In  McGlone  v.  Smith  (1888),  22  L.  R.  Ir.  559,  the  defendant  had 
increased  the  height  of  an  old  weir,  so  that  the  water  above  overflowed 
the  plainti^'  land.  The  Judge  at  the  trial  directed  the  jury,  that  if 
the  effect  of  the  defendant's  act  was  to  raise  the  water  of  the  river  as  it 
flowed  past  the  plaintiffs'  land,  above  the  height  at  which  it  ought  to 
have  flowed,  such  raising  would  be  an  actionable  wrong.  The  Court 
held  this  direction  to  be  right. 

AMERICAN  NOTES. 

In  America,  as  in  England,  the  right  to  the  use  of  the  water  of  a  flowing 
stream  is  common  to  all  the  riparian  proprietors;  if  its  reasonable  use  by  one 
of  them  does  not  cause  actual  or  perceptible  damage  to  others,  no  action  lies 
against  him ;  but  if  his  use  of  the  water  is  not  reasonable,  as  to  obstruction, 
diversion,  or  pollution  of  the  water,  or  if  it  causes  a  substantial  and  actual 
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damage  to  a  proprietor  above  by  impairing  the  force  of  the  current,  or  by 
setting  back  the  water  upon  his  land,  or  to  a  proprietor  below  by  checking  or 
accelerating  the  current,  or  by  sending  down  the  water  at  irr^;ular  intervals, 
though  at  the  time  he  has  no  mill  or  other  works  to  sustain  present  damage, 
yet,  if  the  person  thus  using  it  has  not  acquired  a  right  by  grant,  or  by  an 
actual  appropriation  and  enjoyment  for  twenty  years,  it  is  an  actionable  injury 
to  such  other  proprietor.  Elliot  v.  Fitchburg  Railroad  Co.,  10  Gushing  (Mass.), 
191;  Watuppa  Reservoir  Co.  v.  Fall  River,  147  Massachusetts,  548;  Tyler  v. 
Wilkinson^  4  Mason  (U.  S.),  897 ;  Union  Mill  (r  Mining  Co.  v.  Dangherg,  2 
Sawyer  (U.  S.),  450;  Pine  v.  New  York,  103  Federal  Rep.  337;  GUlett  v. 
Johnson,  30  Connecticut,  180;  Cowles  v.  Kidder,  24  New  Hampshire,  364; 
Holden  v.  Lake  Co.,  58  id.  552;  Prentice  v.  Oeiger,  74  New  York,  341; 
Strobel  v.  Kerr  Salt  Co.,  164  id.  803;  Canfield  v.  Andrew,  54  Vermont,  1 ; 
Davis  v.  Getchell,  50  Maine,  602,  79  American  Decisions,  636,  and  note. 

Each  riparian  owner  has  a  right  to  the  ordinary  and  natural  use  of  the 
water  of  the  stream  to  supply  such  domestic  wants  as  the  use  of  water  in  his 
home,  or  on  his  farm,  for  drinking,  cooking,  and  washing,  and  for  his  cattle. 
According  to  some  American  decisions,  he  would  seem  to  be  entitled,  in  case 
of  drought  or  of  strict  necessity,  to  use  all  the  water  of  the  stream  for  such 
domestic  purposes ;  but  the  better  view  appears  to  be  that  he  must  not  unduly 
deprive  the  other  riparian  proprietors  of  the  equal  enjoyment  of  the  same 
privilege.  Blanchard  v.  Baker,  8  Greenleaf  (Me.),  253,  266;  Chalfield  t. 
Wilson,  31  Vermont,  358,  28  id.  49;  McElroy  y.  Goble,  6  Ohio  State,  187; 
Spence  v.  McDonough,  77  Iowa,  460;  Union  Mill  Co.  v.  Ferris,  2  Sawyer 
(U.  S.),  176,  192 ;  see  Watson  v.  Needham,  161  Massachusetts,  404, 410;  Rider 
V.  Amsterdam,  65  New  York  Supplement,  579;  Gallagher  v.  Kingston  Water 
Co,,  25  Appellate  Division  (N.  Y.),  82,  and  164  New  York,  602 ;  Gould  on 
Waters  (3d  ed.),  s.  205.  In  the  earlier  cases,  as,  e.  g.,  in  Blanchard  v.  Baker, 
supra,  there  are  dicta  to  the  effect  that  the  imgation  of  a  garden  or  farm  is 
also  a  natural  want,  giving  similar  rights ;  but,  by  the  later  decisions  and  the 
weight  of  authority,  irrigation  is,  like  the  use  of  water  for  manufacturing  or 
mining,  an  extraordinary  use,  and  subordinate  to  use  for  domestic  purposes. 
See  Union  Mill  Co  v.  Ferris,  2  Sawyer,  176 ;  Ferrea  v.  Knipe,  28  California, 
340  ;  Long  on  Irrigation,  §§  3,  17.  Such  **  domestic  purposes"  clearly  do 
not  include  the  use  of  water  in  preparing,  washing,  and  cooling  rubber: 
Para  Rubber  Shoe  Co.  v.  Boston,  139  Massachusetts,  155 ;  though  probably 
they  include  the  watering  of  gardens  of  moderate  size,  and  possibly  home 
brewing  and  the  washing  of  carriages.  See  Coulson  and  Forbes  on  Waters,  116. 

The  fact  that  a  particular  riparian  owner  does  not  need  to  divert  water  for 
eztraordinaiy  uses,  as  in  the  case  of  a  municipality  or  water  company,  which 
uses  it  only  to  supply  those  paying  rates,  or  of  a  railroad,  which  uses  it  only  for 
steam  in  its  engines,  does  not  enable  it  to  claim  the  right  to  divert  to  the  same 
as  if  it  were  for  domestic  wants.  Elliot  v.  Fitchburg  Railroad  Co.,  10  Cush-* 
ing  (Mass.),  195;  Garwood  v.  New  York  Cent,  jr  H.  Riv.  R.  Co.,  83  New  York, 
400 ;  Philadelphia  S;  Reading  R.  Co.  v.  Pottsville  Water  Co.,  182  Pennsylvania 
State,  418;  Emporia  v.  Soden,  25  Kansas,  588;  Ingraham  v.  Camden  Water 
Co.,  82  Maine,  335;  Lord  v.  MeadvUle  Water  Co.,  26  Weekly  Notes  of  Cases 
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(Penn.),  110;  Gould  on  Waters  (3d  ed.),  s.  205;  34  American  and  English 
Corporation  Cases,  136, 143. 

In  the  far  western  states,  as  a  result  of  early  customs,  which  have  since 
been  quite  generally  recognized  and  regulated  by  statute,  the  right  to  ac- 
quire the  use  of  the  whole  or  a  part  of  the  waters  of  a  stream  may  be  ac- 
quired by  appropriation  according  to  posted  notices ;  and  such  right,  though 
claimed  solely  for  irrigation  or  mining,  is  superior  to  the  common-law  rights 
of  riparian  proprietors  who  afterwards  gain  title  to  the  lands  bordering  upon 
the  stream.  See  Pomeroyon  Riparian  Rights;  Kinney  on  Irrigation  (30) ; 
Long  on  Irrigation;  Gould  on  Waters  (3d  ed.),  c.  7;  Nevada  Ditch  Co.  v. 
Bennett  30  Oregon,  59,  60  American  State  Reports,  777,  and  extended  note. 


No.  3.  — HARRISON  v.  GREAT  NORTHERN  RAILWAY 

COMPANY. 

(1864.) 

No.  4  —  NIELD  V.  LONDON  AND  NORTH  WESTERN  RAIL- 
WAY  COMPANY. 

(1874) 

RULE. 

A  PERSON  undertaking  for  his  own  profit  to  maintain  a 
channel  for  carrying  off  water,  and  neglecting  to  maintain 
it  effectually,  is  liable  for  any  damage  caused  to  a  neighbour 
by  such  neglect ;  but  a  person  having  executed  a  work  to 
protect  his  property  from  flood,  is  not  liable  by  reason  that 
the  damage  suffered  by  a  neighbour  owing  to  such  a  flood 
is,  by  the  protecting  work,  made  greater  than  it  would 
otherwise  have  been. 

Harriflon  y.  Great  ITorthem  Railway  Company. 

3  Hurl.  &  Colt.  231>238  (s.  c.  33  L.  J.  Ex.  266 ;   10  Jar.  h.  8.  992 ;  10  L.  T.  621 ;   12 

W.  R.  1081). 

Water.  —  Artificial  Channel,  —  Damage  by  Unusual  Flood.  —  Liability. 

A  company  who,  for  their  own  profit,  andertake  to' maintain  a  delph  [231] 
or  drain  for  carrying  off  water,  are  responsible  for  damage  done  to  the 
occupier  of  adjoining  land  by  the  bursting  of  a  bank  of  the  delph  after  an  un- 
usual rainfall,  though  the  mischief  would  not  have  happened  but  for  the  neglect 
of  persons  whose  duty  it  was  to  keep  the  outlet  of  certain  dimensions,  whereby 
the  water  in  the  delph  was  penned  back. 
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The  declaration  stated  that  whereas  *  The  Company  of  Proprie- 
tors of  the  Witham  Navigation, '  incorporated  by  the  52  Greo.  IIL 
c.  cviiL »  under  that  Act  constmcted  a  delph  from  a  point  near  the 
junction  of  the  Sincil  Dyke  with  the  river  Witham,  along  the 
back  of  the  south  bank  of  the  said  river  to  Horsley  Deeps,  which 
delph  consisted  of  a  drain  or  cutting,  with  banks  be- 
[*232]  longing  thereto,  for  the  *  passage  of  water  along  the 
same,  and  the  protection  of  lands  contiguous  or  adjacent, 
and  the  said  delph  and  banks  were  and  are  parcel  of  the  delphs 
and  banks  which,  by  the  10  Geo.  IV.  c.  cxxiii.,  the  said  Com- 
pany of  Proprietors  became  and  were  liable  to  cleanse,  scour  out, 
maintain,  and  keep  in  repair  at  their  costs  and  charges ;  and  the 
said  delph  and  banks  are  also  parcel  of  those  works  mentioned  in 
the  131st  section  of  *  The  Great  Northern  Railway  Act,  1846,"  to 
the  burden  of  repairing  and  upholding  which  the  said  Company 
of  Proprietors  were,  before  and  at  the  time  of  the  passing  of  the 
said  railway  Act,  liable;  and  which  works  the  defendants,  from 
the  day  of  the  passing  of  the  last-mentioned  Act,  during  the  con- 
tinuance of  the  lease  thereby  directed,  which  was  executed  and 
still  continues,  became  liable  to  repair  and  uphold.  And  whereas 
the  plaintiff  was  lawfully  possessed  of  land  adjoining  to  the  said 
delph,  and  protected  by  the  banks  thereof  from  the  overflow  of  the 
water  passing  along  the  same;  yet  the  defendants  wrongfully, 
negligently,  and  improperly  omitted  to  repair  and  uphold  the  said 
delph  and  banks,  and,  by  the  negligence  and  default  of  the  de- 
fendants in  that  behalf,  part  of  one  of  the  said  banks  gave  way, 
and  laige  quantities  of  water  flowed  out  of  the  delph  through  an 
opening  in  the  said  bank  where  the  same  had  given  away  as  afore- 
said, and  overflowed  the  plaintiff's  said  land,  and  damaged  and 
destroyed  the  plaintiff's  crops,  Ac. 

Pleaa  — Not  guilty,  with  traverses  of  the  several  all^ations  in 
the  inducement 

At  the  trial,  before  Btles,  J.,  at  the  Lincolnshire  Spring 
Assizes,  1864,  it  appeared  that  the  plaintiff,  who  was  the  occu- 
pier of  a  farm  at  Branton  Fen,  in  Lincolnshire,  sought  to  recover 
damages  for  injury  done  to  his  crops  by  the  bursting  of  the  bank 
of  a  delph  or  drain  through  the  alleged  n^lect  of  the  defendants 
to  keep  it  in  repair.  By  the  52  Geo.  IIL  c  108,  s.  5, 
[•  233]  certain  persons  were  incorx)orated  *  by  the  name  of  "  The 
Company  of  Proprietors  of  the  Witham  Navigation  "  for 
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draining  lands  on  both  sides  of  the  river  Witham  in  Lincolnshire, 
and  restoring  the  navigation  of  the  river.  By  sect.  10,  the 
Company  of  Proprietors  were  required  to  *  scour  out,  widen, 
deepen,  and  enlarge  a  drain  called  Sincil  Dyke,  nearly  to  the 
junction  of  the  said  Sincil  Dyke,  with  the  said  river  Witham, 
and  form  a  delph  from  thence  along  the  back  of  the  south  bank 
of  the  said  river  to  Horsley  Deeps, "  &c. ,  "  of  sufficient  capacity 
for  the  passage  of  the  waters  to  be  discharged  by  means  of  the  said 
Sincil  Dyke  into  the  said  navigation. "  The  Company  of  Proprie- 
tors formed  (amongst  other  works)  this  delph  or  drain.  By  the 
10  Geo.  IV.  c.  cxxiii.  s.  10,  the  Company  of  Proprietors  were 
bound  to  maintain  and  keep  in  repair  this  delph ;  and  by  the  52 
Geo.  Ill  c.  108,  s.  13,  the  General  Commissioners  for  executing 
such  of  the  provisions  of  the  2  Geo.  IIL  as  relate  to  the  draining 
the  fens  on  both  sides  of  the  river  Witham,  and  restoring  and 
maintaining  the  navigation  of  the  river,  were  bound  to  maintain 
and  keep  in  repair  the  Sincil  Dyke,  and  maintain  certain  parts  of 
the  river  Witham,  of  the  width  and  depth  prescribed  by  the  7th 
section  of  that  Act  By  the  131st  section  of  *  The  Great  Northern 
Eailway  Act,  1846  *  (9  &  10  Vict  c.  Ixxi. ),  the  Company  of  Pro- 
prietors were  required  to  grant  to  the  defendants  a  lease  for  999 
years  of  the  estate  and  interest  of  the  Company  of  Proprietors  in 
the  river  Witham  and  the  navigation  thereof,  and  the  defendants 
became  bound  to  repair  and  uphold  all  the  works  which  the  Com- 
pany of  Proprietors  were  then  liable  to  repair.  In  the  year  1860 
the  banks  of  the  delph  had  been  repaired  by  the  defendants.  In 
1862  there  was  an  unusual  fall  of  rain;  and  the  water  in  the 
delph  rose  to  within  a  few  inches  of  the  top  of  its  banks,  when 
one  of  them  gave  way,  and  caused  the  damage  of  which  the  plain- 
tiff complained.  The  case  on  the  part  of  the  defendants 
was  that  the  damage  *  was  caused  by  the  neglect  of  the  [*  234] 
General  Commissioners  to  maintain  the  navigation  of  the 
river  Witham  in  the  manner  required  by  the  52  Geo.  III.  c.  108, 
s.  7,  whereby  the  water  in  the  delph  was  penned  back,  and  caused 
the  bank  to  burst  On  some  former  occasions  the  water  had  been 
penned  back  from  the  same  cause,  and  rose  in  the  delph. 

In  answer  to  questions  left  by  the  learned  Judge  the  jury  found : 
First,  that  the  bank  of  the  delph  was  not  repaired  in  a  sufficient 
and  proper  manner ;  secondly,  that  the  breaking  of  the  bank  was 
caused  by  the  neglect  of  the  General  Commissioners  in  the  outfall 
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below  HoTsley  Deeps;  thirdly,  that  the  injury  would  not  have 
happened  if  the  bank  had  been  sustained  or>properly  repaired.  A 
verdict  was  then  entered  for  the  plaintiff,  leave  being  reserved  to 
the  defendants  to  move  to  enter  the  verdict  for  them. 

Bovill,  in  the  present  term,  obtained  a  rule  nisi  accordingly; 
against  which 

Field  (with  whom  was  Macaulay)  showed  cause.*  —  Upon  the 
finding  of  the  jury  the  plaintiff  is  entitled  to  retain  the  verdict 
The  damage  is  purely  consequential  on  the  defendants'  omission 
to  do  that  which  they  were  bound  to  do.  By  the  131st  section  of 
the  Great  Northern  Eailway  Act,  1846  (9  &  10  Vict  c.  Ixxi.),  the 
defendants  are  under  the  same  obligation  to  repair  this  delph  as 
was  imposed  on  the  Company  of  Proprietors  by' the  10  (Jea  IV. 
c.  cxxiii.  s.  10.  It  therefore  became  the  duty  of  the  defendants 
to  keep  the  delph  in  such  a  state  as  would  carry  off  the  water 
which  might  flow  into  it,  and  it  is  no  answer  that  the  delph  would 
have  been  sufiScient  for  that  purpose  if  the  General  Commissioners 
had  not  neglected  their  duty  in  keeping  the  navigation  of 
[*  235]  the  river  *  of  the  dimensions  prescribed  by  the  52  Geo. 
IIL  a  108,  s.  7.  [Channell,  B.  ,  referred  to  the  judgment 
of  Blackburn,  J.,  in  Coe  v.  Wise,  33  L.  J.  Q.  B.  281.]  The 
Legislature  has  imposed  on  the  two  bodies  certain  duties,  and  has 
conferred  on  each  a  correlative  power  of  enforcing  them.  By  the 
19th  section  of  the  52  Geo.  IIL  c.  108,  if  the  Company  of  Pro- 
prietors neglect  to  repair  the  works  which  they  are  bound  to 
repair,  the  General  Commissioners  may,  after  notice,  repair  them 
at  the  cost  of  the  Company  of  Proprietors ;  and,  by  the  20th  sec- 
tion, if  the  (Jeneral  Commissioners  neglect  to  preserve  the  river  of 
the  depth  of  five  feet,  the  Company  of  Proprietors  may  restore  the 
navigation  at  the  cost  of  the  General  Commissioners.  By  the 
136th  section  of  "  The  Great  Northern  Eailway  Act,  1846  "  (9  & 
10  Vict  c.  Ixxi.),  the  defendants  have  the  same  remedies  and 
actions  against  the  General  Commissioners  as  the  Company  of 
Proprietors  had  under  the  52  Geo.  IIL  c.  108,  and  10  Geo.  IV. 
c.  cxxiii.  Although  the  injury  woidd  not  have  happened  without 
the  wrongful  act  of  the  General  Commissioners,  it  was  in  fact 
caused  by  the  default  of  the  defendants  in  neglecting  to  enforce 
their  power  of  restoring  the  navigation.  The  Company  of  Pro- 
prietors, having  formed  the  delph  and  brought  the  water  there  for 

^  May  25.  Before  Pollock,  C.  B.,  Martin,  B.,  Bramwbll,  B.,  and  Channell,  B. 
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their  own  purposes,  at  common  law  a  duty  was  cast  upon  them  to 
keep  it  in  such  repair  that  no  mischief  could  result  from  it; 
Tenant  v.  Ooldvnn,  1  Salk.  360;  and  the  defendants  are  now 
under  the  same  obligation.  The  plaintiff  could  not  maintain  an 
action  against  the  General  Commissioners,  because  the  immediate 
cause  of  the  damage  was  the  insufficiency  of  the  banks  of  the  delph 
to  hold  the  water. 

Bovill  (with  whom  was  Boden  and  Beasley),  in  support  of 
the  rule.  — The  declaration  is  not  framed  on  any  common-law 
liability,  but  upon  statutes  having  for  their  object 
*  drainage  of  land.  The  defendants  were  under  no  obli-  [*  236] 
gation  to  bring  the  water  there.  It  formerly  flowed  over 
the  plaintiff's  land,  and  if  the  delph  had  not  been  constructed, 
would  still  have  done  so.  [Bramwell,  B.  —  The  defendants  are 
in  the  same  position  as  the  Company  of  Proprietors  of  the  Withani 
Navigation,  who,  for  their  own  profit,  and  as  part  of  their  bargain 
with  the  public,  imdertook  to  make  and  maintain  the  delph.] 
The  defendants  have  maintained  a  navigable  channel  of  *"  five  feet 
in  depth  and  of  sufficient  width  "  for  the  purposes  of  the  naviga- 
tion, as  required  by  the  136th  section  of  the  Great  Northern  Bail- 
way  Act,  1846 ;  and  the  injury  has  not  arisen  from  any  breach  of 
duty  on  their  part,  biit  from  the  wrongful  act  of  the  General  Com- 
missioners. It  is  said  that,  under  the  136th  section,  if  the  Gen- 
eral Commissioners  fail  in  their  duty  the  obligation  is  transferred 
to  the  defendants,  but  that  section  does  not  apply  to  this  case, 
because  the  plaintiff  has  not  proceeded  upon  it  By  the  52  Geo. 
III.  c.  108,  s.  7,  the  General  Commissioners  are  bound  to  main- 
tain the  navigation  of  the  river  Witham  of  certain  dimensions, 
and  the  plaintiff  should  have  sued  them  for  their  breach  of  duty 
in  that  respect.  The  20th  section  of  the  52  Geo.  III.  c.  108, 
does  not  apply,  because  the  river  Witham  has  been  maintained  of 
the  depth  of  five  feet;  and  the  mischief  has  resulted  from  the 
neglect  of  the  General  Commissioners  to  maintain  the  river  of  the 
width  required  by  the  7th  section  of  the  52  Geo.  III.  c.  108. 
The  defendants  have  maintained  the  delph,  as  the  Company  of 
Proprietors  were  required  to  do  by  the  10  G«o.  IV.  c.  cxxiii.  ; 
and  its  bank  would  not  have  burst  but  for  the  extreme  pressure 
put  upon  it  by  the  wrongful  act  of  the  General  Commissioners. 
Suppose  an  Act  of  Parliament  required  that  every  wall  should  be 
built  a  brick  and  a  half  thick,  and  a  person  built  a  wall  perfectly 
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safe  but  only  one  brick  thick,  and  another  person  purposely 
drove  against  it  with  a  heavily  laden  waggon,  whereby  it 
[*237]  *was  thrown  down  and  a  passenger  injured;  if  a  jury 
found  that  the  same  damage  would  have  arisen  if  the  wall 
had  been  built  a  brick  and  a  half  thick,  that  would  not  be  damage 
resulting  from  the  wall  being  too  thin,  but  from  the  wrongful  act 
of  driving  against  it  So,  here,  the  immediate  cause  of  the  dam- 
age was  the  wrongful  act  of  the  General  Commissioners,  which 
occasioned  the  water  in  the  delph  to  be  penned  back.  —  He  re- 
ferred to  BartUtt  v.  Baker,  3  HurL  &,  Colt  153. 

Cur,  adv.  mtlL 

The  judgment  of  the  Court  was  now  delivered  by 

Pollock,  C.  B.  —  In  this  case,  the  defendants,  for  their  own 
profit,  as  owners  of  a  navigation,  have  undertaken  the  burden  of 
maintaining  a  delph  or  cut  for  the  carrying  off  of  certain  water. 
This  they  have  maintained  in  an  improper  manner,  that  is  to  say 
improper  in  the  sense  that  the  banks  of  it  were  not  sufficient  to 
resist  the  water  they  could  contain,  such  insufficiency  being  owing 
to  bad  construction.  It  was  not  shown  they  were  insufficient  to 
hold  the  water  that  would  come  there  without  that  wrongful  act 
of  others  which  I  am  about  to  mention,  but  ftiey  were  insufficient 
in  relation  thereto.  The  outlet  of  the  delph  was  in  a  certain 
channel,  the  Commissioners  for  the  management  of  which  were 
boimd  to  keep  it  of  certain  dimensions.  They  did  not ;  and,  by 
reason  thereof,  as  found  by  the  jury,  the  water  in  the  delph  was 
penned  back ;  possibly  even  water  flowed  from  beJow  into  it  It, 
consequently,  rose  in  the  delph,  and,  owing  to  its  rising  and  to 
the  defective  construction  of  the  banks,  one  of  them  gave  way, 
and  the  plaintiff's  land  was  inundated  and  damaged.  The  jury 
further  found  that,  but  for  this  wrongful  conduct  of  the  Commis- 
sioners, the  mischief  would  not  have  happened.  The  de- 
[*  238]  feet,  however,  of  the  channel  in  which  the  delph  had  *  its 
outlet  was  not  of  recent  occurrence,  but  of  long  standing ; 
and  on  former  occasions  the  water  had,  by  the  same  cause,  been 
penned  up  and  rose  in  the  delph.  Further,  there  was  nothing  in 
the  weather  of  so  extraordinary  a  character  that  the  defendants 
were  not  bound  to  anticipate  it  The  storm,  though  unusual  and 
extraordinary  in  a  sense,  yet  as  happening  once  in  a  year  or  few 
years  was  not  unusual. 
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It  wa£l  argued  for  the  plaintiff  that  the  defendants  were  in- 
surers, that  is,  that  they  for  their  purposes  had  the  delph  and 
brought  the  water  there,  and  were  bound  to  restrain  it.  It  is  not 
necessary  to  decide  this,  as  we  think  they  are  liable  on  other 
grounds.  They  are  bound  to  maintain  a  sufScient  cut  or  delph. 
The  sufficiency  of  a  cut  depends  on  its  depth,  width,  fall,  and  out- 
let, as  compared  with  the  water  likely  to  be  in  it  Now  in  this 
case  the  cut  was  not  sufficient  to  hold  the  water  likely  to  be  in  it 
owing  to  the  condition  of  its  outlet  If  no  one  was  under  any 
obligation  in  relation  to  that  outlet,  it  is  clear  the  cut  was  insuffi- 
cient, and  that  the  defendants  would  be  responsible.  Are  they 
less  so  because  there  is  an  obligation  in  others  as  to  the  outlet 
which  is  not  performed  ?  We  think  not  It  is  not  the  case  of  a 
sudden  wrong  done  by  others  in  stopping  up  the  outlet  It  is  a 
permanent,  long  continuing  state  of  things,  which  it  was  the  duty 
of  the  defendants  to  obviate  or  guard  against  Suppose  A.  has  a 
drain  through  the  lands  of  B.  and  C,  and  C.  stops  up  the  inlet 
into  his  land  from  B.'s,  and  A.,  nevertheless  knowing  this,  pours 
water  in  the  drain  and  damages  B. ,  surely  A  is  liable  to  B.  The 
present  case  may  be  tested  thus.  Suppose  this  plaintiff  sued  the 
General  Commissioners  for  this  damage,  could  they  not  truly  say 
they  had  not  caused  it  ?  We  think  they  could.  They  would  say 
the  proximate  and  immediate  cause  was  the  defective  bank  —  and 
it  was  so ;  and  so  the  defendants  are  liable,  and  their  rule  must  be 
discharged.  Itule  discharged, 

ITield  and  another  y.  London  and  ITorth  Western  Bailway  Co. 

L.  B.  10  Ex.  4-10  (b.  c.  44  L.  J.  Ex.  15 ;  23  W.  R.  60). 

Water.  —  Protective  Works,  —  Unusual  Flood,  —  Damage.  —  Liability, 

The  defendants,  owners  of  a  canal,  being  threatened  by  an  overflow  of  [4] 
flood  water  from  a  neighbouring  river,  and  fearing  damage  to  their  prem- 
ises situated  on  the  banks  of  the  canal,  placed  across  it,  at  a  point  above  their 
premises,  planks  reaching  from  the  bottom  of  the  canal  to  the  coping  stone, 
which  was  some  inches  higher  than  the  surface  of  the  canal  water.  The  flood 
water  afterwards  broke  into  the  canal  at  a  point  above  the  barricade  of  planks, 
and  opposite  to  the  plaintiffs'  premises,  which  were  also  situated  on  the  banks 
of  the  canal  above  the  premises  of  the  defendants,  and,  being  penned  back  by 
the  planks,  the  water  rose  in  the  canal  until  it  flooded  the  plaintiffs'  premises. 
In  an  action  brought  to  recover  damages  for  the  injury  so  caused  :  — 

Held,  that  the  defendants  were  not  liable,  on  the  ground  that  the  water 
which  did  the  mischief  was  not  brought  there  by  them,  and  that  there  is  no 
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duty  on  the  owners  of  a  canal  analogous  to  that  on  the  owners  o£  a  natural 
watercourse,  not  to  impede  the  flow  of  water  down  it. 

Action  to  recover  damages  for  injury  caused  to  the  plaintiffs' 
premises  through  water  which  was,  as  the  plaintiffs  alleged, 
thrown  upon  them  through  the  act  of  the  defendants  in  placing 
a  barricade  across  their  canal,  by  the  side  of  which  the  plaintiffs' 
premises  were  situated. 

At  the  trial  of  the  cause  before  Bbett,  J.,  at  the  Manchester 
Summer  Assizes,  1873,  the  learned  Judge  non-suited  the  plaintiffs 
upon  the  opening  of  counsel,  reserving  leave  to  the  plaintiffs  to 
move  to  enter  a  verdict  for  them  (the  damages  to  be  assessed  by 
an  arbitrator),  if  on  an  agreed  statement  of  facts  the  Court  should 
be  of  opinion  that  tl^ey  were  entitled  to  maintain  the  action. 

The  following  statement  of  facts  was  subsequently  agreed 
upon : — 

1.  The  plaintiffs  are  the  occupiers  of  land,  and  of  a  cotton  mill 
built  thereon  in  the  year  1856. 

2.  The  defendants  are  the  owners  of,  and  have  the  control  and 
management  of,  the  Huddersfield  Canal,  which  extends  from  Hud- 
dersfield  to  Ashton-under-Lyne,  and  there  forms  a  junction  with 
another  canal  extending  to  Manchester. 

3.  The  Huddersfield  Canal  was  constructed  pursuant  to  an  Act 
of  Parliament  passed  in  1794.^ 

[*  5]  *  4  The  river  Tame,  which  rises  in  the  Saddleworth  hills, 
is  at  a  distance  of  about  seventy  yards  from  the  canal  at  the 
point,  nearly  opposite  to  the  plaintiffs'  premises,  where  the  water 
flowing  from  the  river  made  its  way  into  the  canal  as  mentioned 
below. 

5.  The  canal  is  not  supplied  with  water  from  the  river,  and 
does  not  communicate  with  it  in  any  way  whatever. 

6.  On  the  13th  of  July,  1872,  there  was  an  extraordinary  rain- 
fall, and  the  water  of  the  Tame  began  rapidly  to  rise,  overflowing 
its  banks  and  flooding  the  adjacent  fields. 

7.  The  water  in  the  canal  stood,  previous  to  the  flood,  at  or 
about  its  ordinary  level,  that  is  to  say,  about  nine  or  ten  inches 
below  the  coping  stone  of  the  towing  path  on  both  sides  of  the 
canal. 

8.  As  the  flood  from  the  river  continued  to  increase,  the  man- 

1  No  reference  was  made  on  the  argnment  to  the  provisionB  of  this  Act. 
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ager  of  the  canal  became  apprehensive  that  the  water  from  the 
river  might  enter  the  canal  and  injure  the  defendants'  warehouses 
and  premises  situated  on  its  banks. 

9.  At  a  point  in  the  canal  above  the  defendants'  warehouses^ 
but  below  the  premises  of  the  plaintiffs,  there  were  grooves  cut 
perpendicularly  from  the  coping  stone  to  the  bottom  of  the  canal 
on  either  side,  and,  pursuant  to  the  manager's  orders,  planks  were- 
put  edgeways  in  these  grooves  from  the  coping  stone  to  the  bottom 
of  the  canal.  The  top  plank  reached  to  the  top  of  the  coping 
stone,  which  is  some  distance  above  the  ordinary  level  of  the 
water  in  the  canal. 

10.  The  overflow  of  water  from  the  river  still  continued  to  in- 
crease, until  it  flowed  over  and  finally  through  the  canal  fence  and 
bank,  and,  crossing  the  towing-path,  found  its  way  into  the  canal. 
The  water  in  the  canal  shortly  afterwards  rose  to  a  point  higher 
than  the  planks,  and  flowed  over  them  in  the  direction  of  the 
defendants'  warehouses. 

11.  The  water  in  the  canal  afterwards  rose  still  higher,  and 
flooded  the  plaintiffs'  mill  through  openings  therein,  doing  the 
damage  complained  of. 

12.  It  is  to  be  taken  as  a  fact,  for  the  purpose  of  the  argument 
only,  that  the  insertion  of  the  planks,  by  banking  up  the  water, 
caused  it  to  rise  higher  in  the  plaintiffs'  premises  than  it 
otherwise  *  would  have  done,  and  thereby  occasioned  them  [*  6] 
substantial  damage. 

A  rule  having  been  obtained,  — 

Holker,  S.  G.,  and  Edwards,  Q.  C,  for  the  defendants,  ap- 
peared to  show  cause;  but  the  Court  called  on 

Herschell,  Q.  C,  Baylis,  and  A.  Dicey,  to  support  the  rule. — 
If  this  had  been  a  natural  watercourse  there  can  be  no  doubt  that 
the  defendants  could  not  have  closed  it;  water  that  has  once  come 
into  a  watercourse  by  natural  causes  must  be  allowed  to  escape  by 
the  natural  channel.  And  the  rule  is  the  same  with  respect  to  a 
canal ;  assuming  the  owners  were  not  bound  to  receive  the  water, 
and  might  have  kept  it  out  of  the  canal  without  being  liable  to 
any  one,  yet  having  admitted  it,  they  were  bound  to  let  it  flow 
down  without  obstruction.  To  that  extent,  at  least,  the  plain- 
tiffs, whose  premises  were  situated  by  the  side  of  the  canal,  were 
entitled  to  a  benefit  corresponding  to  the  burden  which  the  neigh- 
bourhood of  the  canal,  legalised  by  statute,  put  them  under.    But, 
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independently  of  this,  the  defendants  are  liable  on  the  ground  that 
they  have  thrown  the  water  on  the  plaintiffs'  premises.  There  is 
no  authority  that  —  except  in  the  case  of  the  sea,  which  is  to  such 
an  extent  a  common  enemy  that  the  man  who  embanks  against  it 
may  be  said  to  be  acting  for  the  public :  Bex  v.  Pagham  Commis- 
sioners, 8  B.  &  C.  355,  (32  B.  R  406)  and  in  the  case  where  life  or 
person  is  at  stake  —  any  person  is  entitled  to  avert  from  himself, 
so  as  to  throw  upon  another,  a  threatened  mischief  arising  from 
natural  and  physical  causes.  [Thej  cited  Hex  v.  Trafford,  1  B. 
&  Ad.  874,  8  Bing.  204;  Mensnes  v.  Earl  of  Breadalbane,  3  Bli. 
(N.S.)  414 (32  R  R  103) ;  Bickett  v.  Morris,  L.  R  1  H.  K  Sc.  47.] 

Bramwell,  B.  —  This  rule  must  be  discharged,  on  the  ground 
that,  except  in  defending  themselves  against  the  water,  the  de- 
fendants had  nothing  to  do  with  bringing  the  water  to  the  place 
where  it  did  the  injury  complained  of.  If,  instead  of  a  canal, 
there  had  been  a  railway  or  a  carriage  road,  the  mischief  would 
have  been  the  same ;  and  I  can  see  nothing  in  the  argument  that 

the  plaintiffs  were  entitled  to  the  benefit  of  the  canal  being 
[*  7]  there,  *  for  the  only  benefit  they  were  entitled  to  was  that 

which  corresponded  with  the  servitude,  that  is,  the  right 
not  to  be  injured  by  the  defendants  bringing  water  there  without 
giving  it  a  sufficient  means  of  escape.  Thus,  if  a  feeder  which 
ordinarily  lets  in  so  many  gallons  of  water,  should,  in  conse- 
quence of  a  violent  flood,  let  in  ten  times  as  much,  the  defendants 
must  provide  for  its  escape,  for  they  have  brought  the  water  there. 
Here,  however,  they  have  in  no  sense  brought  the  water  there. 

But  it  has  been  argued  that  the  defendants  had  no  right  to  de- 
fend themselves  against  the  flood.  That  is  an  argument  which  I 
cannot  understand;  the  flood  is  a  common  enemy  against  which 
every  man  has  a  right  to  defend  himself.  And  it  would  be  most 
mischievous  if  the  law  were  otherwise,  for  a  man  must  then  stand 
by  and  see  his  property  destroyed  out  of  fear  lest  some  neighbour 
might  say,  "  You  have  caused  me  an  injury. "  The  law  allows 
what  I  may  term  a  kind  of  reasonable  selfishness  in  such  matters ; 
it  says,  "  Let  every  one  look  out  for  himself  and  protect  his  own 
interest,"  and  he  who  puts  up  a  barricade  against  a  flood  is 
entitled  to  say  to  his  neighbour  who  complains  of  it,  *  Why  did 
not  you  do  the  same  ? "  I  think  what  is  said  in  Menzies  v.  Earl 
of  Breadalhane,  3  Bli.  (N.  S. )  414,  is  an  authority  for  this,  and 
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the  rule  so  laid  down  is  quite  consistent  with  what  one  would 
understand  to  be  the  natural  rule.  Where,  indeed,  there  is  a 
natural  outlet  for  natural  water,  no  one  has  a  right  for  his  own 
purposes  to  diminish  it,  and  if  he  does  so  he  is,  with  some  quali- 
fication perhaps,  liable  to  any  one  who  is  injured  hj  his  act,  no 
matter  where  the  water  which  does  the  mischief  came  into  the 
watercourse.  I  say  with  some  qualification,  because  it  may  be 
that,  even  in  the  case  of  a  natural  watercoiirse,  the  riparian  owner 
is  entitled  to  protect  himself  against  extraordinary  floods  by  keep- 
ing off  extraordinary  water.  But  it  is  not  necessary  to  go  further 
into  that  question,  for  here  there  was  no  right  to  an  outlet  for 
water.  It  might  be  a  question  whether  the  defendants  could 
lawfully  fill  up  the  canal,  which  is  a  public  highway;  but  set- 
ting that  aside,  which  is  not  a  matter  the  plaintiffs  could  com- 
plain of  by  action,  could  they  have  complained  if,  instead  of 
a  barricade,  the  defendants  had  put  up  a  wall  ?  No ;  *  and  [*  8] 
the  only  difference  is,  that  that  would  be  a  permanent 
obstacle  and  this  is  a  temporary  one.^ 

Therefore,  on  the  ground  that  the  defendants  in  no  sense  brought 
the  water,  or  caused  it  to  come  to  the  place  where  the  damage 
happened,  but  that  it  came  by  natural  causes,  that  is,  by  a  heavy 
fall  of  rain,  and  the  overflowing  of  the  river,  and  the  configura- 
tion of  the  country,  the  defendants  had  the  right  to  protect  them- 
selves against  it,  and  the  plaintiffs  cannot  complain  although 
what  the  defendants  did  in  so  protecting  themselves  augmented 
the  damage  to  them. 

PiGOTT,  B.  —  I  am  of  the  same  opinion.  I  read  the  8th  para- 
graph as  admitting  that  the  apprehension  under  which  the  canal 
keeper  acted  was  a  reasonable  apprehension  of  damage  to  the  de- 
fendants' warehouses.  Beading  it  in  that  sense,  what  the  defend- 
ants did  was  no  more  than  if  they  had  placed  boards  against  the 
windows  of  their  warehouses.  Instead  off  that  they  put  the  boards 
across  the  canal  so  as  to  prevent  more  water  than  the  canal  could 
hold  from  flowing  down  it  They  have  not  interfered  with  any 
natural  flow  of  water,  nor  with  the  stream  of  the  river ;  they  have 
only  adopted  precautions  to  defend  their  property  against  what 
may  be  described  as  the  extraordinary  casualty  of  a  great  flood 
breaking  into  the  canal.  I  can  see  no  authority  which  forbids  a 
man  from  protecting  his  property  in  this  way.     In  Menmes  v. 
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iTar/  o/  Breadalbane,  3  BIL  (N.  S.)  414,  at  p.  420,  the  Lord 
Chancellor,  after  quoting  two  passages  from  the  Digest  (lib.  39, 
tit  3),  and  referring  to  other  passages  which  he  describes  as 
appearing  to  have  a  contrary  tendency,  says  of  the  latter  passages, 
'^  Or  consider  the  subject  in  this  light,  that  those  passages  to 
which  I  am  now  alluding  have  reference  to  accidental  and  ex- 
traordinary casualties  from  the  flood  suddenly  bursting  forth,  and 
they  go  to  this,  that,  in  such  a  case,  the  parties  may,  even  to  the 
prejudice  of  their  neighbours,  for  the  sake  of  such  self-preserva- 
tion, guard  themselves  against  the  consequences ;  perhaps  in  this 
way  the  different  passages  in  the  Digest  may  be  reconciled. '  The 
Lord  Chancellor  in  these  words  seems  to  adopt  as  a  proper  rule 
of  law  the  principle  that  a  man  should  be  permitted 
[*  9]  *  to  protect  himself  in  this  way  against  sudden  and  ex- 
traordinary casualties.  The  defendants  have  done  no  more, 
and  the  plaintiffs  cannot  therefore  maintain  any  action  against 
them. 

Amphlett,  B.  —  I  am  of  the  same  opinion.  I  think  the  anal* 
ogy  between  a  canal  and  a  natural  stream  is  a  false  one.  Tou 
cannot  obstruct  a  natural  stream,  because  the  riparian  proprietors 
above  and  below  have  a  right  to  the  use  of  the  watercourse,  and  no 
one  has  a  right  to  build  across  or  upon  the  bed  of  the  stream  for 
any  purpose.  But  this  canal  is  not  a  natural  outlet  for  water,  nor 
had  the  plaintiffs  any  right  to  its  use  as  such;  and  the  plaintiffs 
cannot  succeed,  unless  it  can  be  shown  that  the  canal,  through 
what  was  done  by  the  defendants,  did  bring  a  larger  amount  of 
water  on  to  the  plaintiffs'  premises  than  would  have  gone  there  if 
the  canal  had  never  been  made,  or  had  been  previously  filled  up. 
Therefore,  in  order  to  see  whether  the  defendants  are  liable,  we 
must  look  at  all  the  acts  done  by  them,  beginning  from  the  mak- 
ing of  the  canal  and  ending  with  the  flood  on  the  plaintiffs' 
premises.  Did,  then,  the  defendants  bring  more  water  than 
would  naturally  have  come  there,  and  was  the  outlet  of  the  water 
obstructed  by  their  acts  ?  Now  the  canal  was  not  in  any  way  fed 
by  the  river,  but  the  water  of  the  river  got  into  the  canal,  and  if 
it  had  not  got  into  the  canal  at  all,  exactly  as  much  water  from 
the  river  would  by  the  natural  configuration  of  the  land  have 
flowed  down  to  the  plaintiffs'  premises.  Therefore,  on  that  part 
of  the  case,  it  appears  that  no  more  water  came  on  to  the  plain- 


E.  C.  VOL.  XXV.]  WATER.  423 

Hof.  8,  4.  —  Hanifoa  ▼.  Great  North.  By.  do. ;  HiAld  ▼.  L.  A^  H.  W.  Bj,  Go.  — Hotet. 

tififs'  premises  through  the  canal  than  would  have  come  there 
otherwise.  Then  would  the  water  have  found  an  easier  outlet  if 
the  defendants  had  never  made  the  canal,  and  had  never  put  the 
planks  across  it?  I  say,  if  they  had  never  made  the  canal,  be- 
cause the  plaintiffs  cannot  complain  that  they  would  have  had  a 
better  outlet  if  the  canal  had  been  made,  and  the  planks  not  put 
there.  Now,  so  far  from  the  canal  penning  or  backing  up  the 
water,  it  provided  an  outlet  more  convenient  than  the  natural  out- 
let, even  after  the  planks  had  been  put.  across  it ;  because,  from 
the  configuration  of  the  ground,  the  water  could  not  have  flowed 
away  so  easily  if  the  canal  had  not  been  cut  there.  Therefore  I 
cannot  see  any  damage  for  which  the  defendants  are 
liable  and,  without  *  going  into  the  cases  as  to  the  right  [*  10] 
to  protect  one's  self  against  a  common  enemy,  which  is  a 
point  that  does  not  really  arise  here,  I  think  the  rule  must  be  dis- 
charged, on  the  ground  that  what  was  done  by  the  defendants  was 
not  the  cause  of  any  mischief  to  the  plaintiffs. 

Bute  discharged, 

ENGLISH  NOTES. 
These  cases  must  be  read  in  connection  with  Fletcher  y.  Bylands, 
and  Nichols  v.  Mdrsland,  Nos.  5  &  6  of  ''  Accident,"  and  notes,  1  E.  C. 
235  et  seq.  The  case  of  Harrison  v.  Grea^  Northern  Railway  Co,  is 
cited  by  Cockbubn,  Cb.  J.,  as  an  illustration  in  his  judgment  in  Clark 
Y.  Chambers,  19  E.  C.  28,  at  p.  36. 

AMERICAN  NOTES. 

As  watercourses  usually  begin  in  springs,  or  in  the  dndoage  of  natural 
watersheds,  and  are  increased  in  volume  in  their  downward  course,  it  is 
material  to  observe,  with  respect  to  the  surface  waters  which  thus  supply 
ihem,  and  which,  by  the  natural  force  of  gravity,  find  their  way  from  the  hill 
surfaces  into  the  stream  below,  that,  by  the  conunon  law,  the  land-owner  may 
do  as  he  pleases  with  such  surface  waters  untU,  upon  reaching  the  channel  of 
a  natural  stream,  they  become  immediately  lost  to  him,  as  forming  a  part  of 
the  stream,  and  are  then  subject  to  the  rights  of  all  the  riparian  owners. 
See  the  authorities  collected  in  Gould  on  Waters  (8d  ed.),  ss.  41,  263,  267, 
271 ;  23  American  Law  Review,  372;  17  Central  Law  Journal,  42,  62;  Cairo, 
Vincennest  Sf  Chicago  R,  Co.  v.  Brevoortj  62  Federal  Rep.  129,  25  Lawyers* 
Reports  Annotated,  527,  and  note.  The  land<owner  may  by  cultivation  or 
improvements  change  and  control  the  natural  flow  of  surface  water  on  his 
land,  and  by  artificial  drains  and  ditches,  or  otherwise,  accelerate  the  flow  or 
increase  the  volume  of  water  which  reaches  the  stream,  at  least  to  the  full 
capacity  of  the  stream  as  limited  by  its  banks ;  and  if  he  does  this  in  the  rear 
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sonable  use  of  his  own  premises,  he  exercises  only  a  legal  right  and  incurs  no 
liability  to  a  lower  proprietor.  Ibid ;  Jackman  v.  Arlington  Mills,  137  Maasa- 
chnsetts,  277;  Waffle  v.  New  York  Central  R.  Co.,  53  New  York,  11 ;  MeCar- 
ndck  V.  Horan,  81  id.  86 ;  Peck  v.  GoodberleU,  109  id.  180 ;  Wheeler  v.  Worcester, 
10  Allen  (Mass.),  591 ;  Bainerd  y.  Newton,  154  id.  255;  HoUeran  v.  Boston,  176 
id.  75 ;  Baltimore  v.  Appold,  42  Maryland,  442  ;  Sparks  Manuf,  Co,  ▼.  Newton, 
57  New  Jersey  Equity,  367 ;  Lambert  y.  Alcorn,  144  Illinois,  313.  And  although 
in  certain  of  the  American  States,  as,  «.  g.,  in  Pennsylyania,  Illinois,  Alabama, 
Tennessee,  and  California,  the  rule  of  the  ciyil  law  is  followed,  by  which  each 
proprietor  is  not  to  interfere  with  the  natural  drainage  of  his  land  except  as 
the  limited  interests  of  good  husbandry  may  require,  yet  in  this  regard  the 
common  law  and  the  ciyil  law  agree,  and  one  land-owner  cannot  lawfully 
collect  the  water  flowing  down  his  land,  especially  if  some  of  it  would  naturally 
flow  in  a  different  direction,  and  discharge  it  in  a  body  with  destructiye  effect 
upon  his  neighbor's  land.  The  American  decisions  are  not  in  complete 
harmony  in  special  cases  in  the  different  states,  under  either  system  of  laws, 
yet  the  following  brief  quotations  serye  to  illustrate  the  yarying  yiews  that 
may  fairly  be  entertained  on  this  question  according  to  the  facts  of  the  par- 
ticular case.  In  Kauffman  y.  Griesemer,  26  Pennsylyania  State,  407,  414, 
Woodward,  J.,  in  applying  the  ciyil-law  rule,  said :  <<  The  principle  [is]  that 
the  superior  owner  may  improve  his  lands  by  throwing  increased  waters  upon 
his  inferior  through  the  natural  and  customary  channels,  which  is  a  most 
important  principle  in  respect  not  only  to  agricultural,  but  to  mining  opera- 
tions also.  It  is  not  more  agreeable  to  the  laws  of  nature  that  water  should 
descend  than  that  lands  should  be  farmed  and  mined;  but  in  many  cases  they 
cannot  be  if  an  increased  yolume  of  water  may  be  discharged  through  natural 
channels  and  outlets.  The  principle,  therefore,  is  to  be  maintained ;  but  it 
should  be  prudently  applied."  In  Minnesota,  where  the  common-law  rule  is 
in  force,  by  which  surface  water  is  regarded  as  a  common  enemy  of  which 
any  owner  may  rid  his  land,  although  modified,  in  this  and  other  states,  by 
the  condition  that  he  must  so  use  his  own  as  not  unnecessarily  or  unreasonably 
to  injure  his  neighbor,  the  Court  says  :  "  Although  we  are  not  prepared  to  say 
that  in  no  case  can  an  owner  lawfully  improve  his  own  land  in  such  a  way  as 
to  cause  surface  waters  to  flow  off  in  streams  upon  the  land  of  another,  we  do 
not  hesitate  to  say  that  he  may  not  turn  the  water  in  destructiye  currents  upon 
the  adjoining  land,  unless  it  be  necessary  to  the  proper  improyemeut  and 
enjoyment  of  his  own  land."  O'Brien  y.  St.  Paul,  25  Minnesota,  331,  336; 
Sheehan  v.  Flynn,  59  id.  486,  441.  In  the  latter  of  these  cases  the  decision  in 
Hughes  y.  Anderson,  68  Alabama,  280,  which,  on  other  questions  there  arising, 
applies  the  eiyil-law  rule,  is  approved  as  to  this  point,  that  "  a  circumstance 
to  be  considered  in  determining  what  is  a  reasonable  use  of  one's  own  land  is 
the  amount  of  benefit  to  the  estate  drained  and  improved,  as  compared  with 
the  amount  of  injury  to  the  estate  on  which  the  burden  of  the  surface  water 
is  cast." 

The  following  lines  of  decision  are  probably  novel,  the  questions  considered 
having,  perhaps,  arisen  only  in  this  country :  First,  decisions  like  Palmer  v. 
WaddeU,  22  Kansas,  352,  holding  that,  where,  in  a  range  of  hills  and  high 
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blufis,  collected  surface  waters,  formed  from  rain  and  snow,  have  long  since 
assumed  a  definite,  natural  channel  by  forcing  an  outlet  through  a  gorge  or 
ravine,  but  only  flowing  there  in  the  spring  months  or  times  of  heavy  rain- 
falls, such  channel  has  so  far  the  attributes  of  a  natural  watercourse  that  the 
upper  land-owner  cannot  materially  increase  the  flow  of  the  water,  nor  can  the 
lower  proprietor  so  erect  barriers  as  to  change  its  natural  course.  Second,  that 
when  a  line  of  drainage  passes  in  one  or  more  channels  through  swamps,  or 
through  several  small  bodies  of  water,  such  as  those  lakes  or  ponds  in  which 
the  flow  of  the  stream^s  current  is  not  lost,  it  is  lawful  to  drain  the  lands 
above  into  and  through  them,  as  continuous  and  natural  water-basins  or  water- 
courses. See  Goodrich  v.  Stangland,  155  Indiana,  279,  283 ;  Case  v.  Hoffman, 
84  Wisconsin,  438;  Ne-pee-nauk  Club  v.  Wilson,  06  id.  290;  St.  Louis,  Iron 
Mountain^  ^  Southern  R,  Co,  v.  Schneider,  30  Missouri  Appeals,  620 ;  Warmack 
V.  BrotonUe,  84  Georgia,  196.  Nor  does  a  stream  become  surface  water  merely 
because,  in  a  part  of  its  course,  it  spreads  out  over  level  meadows  which  it 
irrigates,  though  having  no  definite  channel,  except  so  far  as  it  naturally  sink^ 
into  the  land  and  does  not  pass  its  boundaries.  Macomber  y.  Godfrey,  108 
Massachusetts,  219;  West  v.  Taylor,  16  Oregon,  165,  170. 

With  respect  to  flood  waters  caused  by  failure  to  restrain  waters  artificially 
collected  on  one's  land,  the  doctrine  of  Fletcher  v.  Rylands,  referred  to  in  the 
English  note,  is  generally  accepted,  and  has  been  frequently  applied  in  this 
country.  See  1  Thompson  on  Negligence,  2,  77 ;  Gould  on  Waters  (3d  ed.), 
ss.  296-298;  Gilson  v.  Delatoare  jr  Hudson  Canal  Co.  65  Vermont,  213,  36 
American  State  Reports,  802,  821,  note. 

As  to  the  construction  of  works  to  protect  riparian  property  from  floods  in 
flowing  streams,  the  weight  of  authority  in  the  United  States  supports  the 
view  that  a  riparian  owner  may  erect  any  work  in  order  to  prevent  his  land 
from  overflow  by  a  change  in  the  natural  state  of  the  stream,  and  to  prevent 
its  old  course  from  being  altered  by  floods,  or  other  causes,  such  as  accretion  or 
reliction ;  but  he  has  no  right,  for  his  own  convenience  and  benefit,  to  build 
anything  which,  in  times  of  ordinary  flood,  will  throw  the  water  on  the  lands 
of  another  proprietor  above,  opposite,  or  below  him,  so  as  to  overflow  and 
injure  them.  Cairo,  Vincennes,  Sf  Chicago  R,  Co.  v.  Brevoort,  62  Federal  Rep. 
129;  Burwell  v.  Hohson,  12  Grattan  (Va.),  322;  Angell  on  Watercourses, 
8S.  333,  334,  349.  According  to  this  view,  the  flood  waters  of  a  river  are  not 
separate  from  the  river,  and  both  are  merely  one  entire  volume  flowing  for  the 
time  in  a  flood-channel  rather  than  in  a  low-water  channel.  Ibid. ;  Crawford 
V.  Rambo,  44  Ohio  State,  279;  O'Connell  v.  East  Tenn  ,  Va,  fr  Ga.  R,  Co,,  87 
Georgia,  246 ;  Hartshorn  v.  Chaddock,  135  New  York,  116;  Drake  Y.  New  York, 
Lackawanna,  jr  Western  R.  Co.,  75  Hun  (N.  Y.),  422  ;  Mundy  v.  New  York, 
Lake  Erie,  ^  Western  R.  Co.,  id.  479 ;  Wharton  v.  Stevens,  84  Iowa,  107;  Byrne 
V.  Minneapolis  ^  St,  Louis  R.  Co,,  38  Minnesota,  212 ;  Jones  v.  Hannovan,  55 
Missouri,  462 ;  Carriger  v.  East  Tenn,,  Va.  Sf  Ga,  R,  Co.,  7  Lea  (Tenn.),  388. 
And  yet  by  repeated  decisions  in  Indiana,  the  law  ef  that  state,  at  least,  must 
be  regarded  as  settled  that  the  superabundant  water  of  a  stream  which,  in 
times  of  ordinary  floods,  spreads  out  and  overflows  its  banks  and  channel,  is 
to  be  deemed  surface  water  which  each  proprietor  may  fight  off  as  he  will, 


426  WEIE. 

WiUianif  ▼.  Wiloox.  — Bob. 

without  liability  to  any  other  proprietor  for  damages  caused  thereby.  Taylor 
V.  Fichm,  64  Indiana,  167 ;  Cairo  ff  Vincennes  R.  Co.  y.  Steveru,  73  id.  278 ; 
Shelbymlle  jr  Brandewine  Turnpike  Co.  v.  Oreen,  99  id.  205 ;  Jean  v.  Penmyl- 
vania  Co.,  9  Indiana  Appeals,  56. 

When  the  right  of  obstructing  and  damming  a  stream  is  legally  acquired, 
the  dam  must  always  be  so  strongly  constructed  as  to  resist  all  ordinary  floods 
and  freshets,  though  they  occur  only  occasionally  through  a  series  of  years, 
and  a  lower  proprietor  is  entitled  to  damages  when  he  is  injured  by  a  failure  so 
to  build  it.  Sahine  y.  Johnson,  85  Wisconsin,  185,  208;  Bristol  Hydraulic  Co, 
y.  Boyer,  67  Indiana,  286;  Gray  y.  Harris,  107  Massachusetts,  492;  Cork  v. 
Blossom,  162  id.  330;  Townes  y.  Augusta,  46  South  Carolina^  16;  Gould  on 
Waters  (3d  ed.),  as.  211  c,  298. 


WAY. 

See  '*  Hiokwat/'  12  R.  C.  505  et  seq. 
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WILLIAMS  V.  WILCOX. 
(K.  B.  1838.) 

RULE. 

The  navigable  channel  of  a  public  navigable  river  is  a 
King's  highway ;  and  every  obstruction  to  the  navigable 
channel,  whether  within  the  flux  and  reflux  of  the  tide  or 
not,  and  whether  purporting  to  be  sanctioned  by  a  Crown 
grant  or  otherwise,  is,  by  the  common  law,  illegal. 

But  where  a  weir  has  been  erected  before  the  time  of 
Edward  I.,  under  the  sanction  of  a  grant  from  the  Crown, 
its  existence,  even  to  the  effect  of  the  obstruction  of  the 
public  navigation,  is  legalised  by  the  statutes  of  that  reign. 
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8  AdoL  &  BUis,  314-^7  (47  R.  R.  595). 

Weir,  —  Navigable  River.  —  Obstruction.  —  Public  RighL 

A  weir  appurtenant  to  a  fishery,  obstructing  the  whole  or  part  of  a  [314] 
navigable  river,  is  legal,  if  granted  by  the  Crown  before  the  oommenoe- 
meut  of  the  reign  of  Edward  I. 

Such  a  grant  may  be  inferred  from  evidence  of  its  having  existed  before 
that  time. 

If  the  weir,  when  so  first  granted,  obstruct  the  navigation  of  only  a  part  of 
the  river,  it  does  not  become  illegal  by  the  stream  changing  its  bed,  so  that  the 
weir  obstructs  the  only  navigable  passage  remaining. 

Trespass  for  breaking  down  a  weir  appurtenant  to  a  fishery.  Justification, 
that  the  weir  was  wrongfully  erected  across  part  of  a  public  and  navigable 
river,  the  Severn,  where  the  King's  subjects  had  a  right  to  navigate,  and  that 
the  rest  of  the  river  was  choked  up  so  that  defendants  could  not  navigate  with- 
out  breaking  down  the  weir.  Replication,  that  the  part  where  the  weir  stood 
was  distinct  from  the  channel  where  the  right  of  navigation  existed,  and  was 
not  a  public  navigable  river.  Rejoinder,  that  the  part  was  a  part  of  the  Severn, 
and  the  King's  subjects  had  a  right  to  navigate  there  when  the  rest  was  choked 
up,  and  that  the  rest  was  choked  up.  Surrejoinder,  traversing  the  right.  Held, 
that  in  support  of  this  traverse  plaintiff  might  show  user  to  raise  presumption 
of  such  a  grant  as  above,  and  was  not  bound,  for  the  purpose  of  introducing 
such  proof,  to  set  out  his  right  more  specifically  on  the  record. 

Where  the  Crown  had  no  right  to  obstruct  tiie  whole  passage  of  a  navigable 
river,  it  had  no  right  to  erect  a  weir  obstructing  a  part,  except  subject  to  the 
rights  of  the  public ;  and  therefore,  in  such  a  case,  the  weir  would  become 
illegal  upon  the  rest  of  the  river  being  so  choked  that  there  could  be  no  pas- 
sage elsewhere. 

A  party  objecting  to  the  production  of  a  copy,  on  account  of  due  search 
not  having  been  made  for  the  original,  must  make  the  objection,  at  the  time  of 
the  trial,  distinctly  on  that  ground ;  if  he  does  not,  the  Court  will  not  after- 
wards entertain  it. 

Trespass  for  throwing  down  a  weir  of  plaintiff,  appurtenant  to 
his  fishery,  and  seizing,  taking,  and  carrying  away  the  materials 
thereof,  to  wit,  one  thousand  stakes  and  one  thousand  yards  of 
pleaching  work  of  wood  of  plaintiff,  and  converting,  &c.,  and 
thereby  hindering  plaintiff  from  having  the  benefit  and  enjoy- 
ment of  the  weir,  &c. 
♦Pleas,  1.  Not  guilty.        ^  [*315] 

2.  That  the  said  weir,  stakes,  and  pleaching  work  of 
wood  of  the  plaintiff,  before  the  said  times  when,  &c. ,  had  been 
wrongfully  erected,  and  placed,  and  set  up,  in  and  across  part  of  a 


428  wsiR. 

WiUiamf  ▼.  Wikoz  and  aiiothffr,  8  Adol.  &  EUii,  816,  816. 

public  navigable  river  called  the  Severn ;  that  the  said  part  of  the 
said  river  in  which,  &c ,  was  a  part  of  the  said  river  situate  be- 
tween Worcester  and  Shrewsbury,  and  that  the  said  river  now  is, 
and  at  the  said  several  times  when,  &c. ,  was  a  public  and  common 
navigable  river  for  all  the  liege,  &c.,  to  navigate  and  pass  with 
barges  on  the  said  river  between  Worcester  and  Shrewsbury,  and 
that  all  the  liege,  &c. ,  before  and  at  the  said  times  when,  &c. ,  of 
right  ought  to  have  navigated  and  passed,  and  still  of  right,  &c, 
with  barges  in  and  along  the  said  river  from  Worcester  to  Shrews- 
bury at  all  times  of  the  year,  at  their  free  will  and  pleasure ;  that 
defendants,  being  liege,  &c. ,  at  the  said  times  when,  &c. ,  had  occa- 
sion to  use  the  said  river,  and  to  navigate  and  pass  in  and  along 
the  said  river  between  Worcester  and  Shrewsbury,  with  a  certain 
barge   of  defendants,   in  going   and   passing  from  Worcester  to 
Shrewsbury,  and  had  navigated  and  passed  with  the  said  barge  in 
and  along  the  said  river  from  Worcester  to  the  said  part  of  the  said 
river  in  which,  &c.  ;  and,  because  the  said  weir,  &c. ,  had,  before 
the  said  several  times  when,  &c.,  been  wrongfully  erected,  &c., 
and  were  then  wrongfully  remaining  and  standing  in  and  across 
the  said  part  of  the  said  river  in  which,  &c. ,  and  obstructing  the 
same,  and  because  a  certain  other  part  of  the  said  river,  near  and 
adjoining  to  the  said  part  of  the  said  river,  in  which,  &c.,  was,  at 
the  said  times  when,  &c. ,  choked  and  stopped  up,  so  that,  without 
breaking  down,  throwing  down,  prostrating,  and  destroy- 
[*316]   ing  the  said  *  weir,  &c.,  defendants  could  not  then  navi- 
gate or  pass  with  their  said  barge  through,  over,  and  along 
the  said  river  from  Worcester  to  Shrewsbury  as  they  ought  to  have 
done,  and  because  defendants  could  not  then  remove  the  obstruc- 
tions in,  or  open,  the  said  other  part  of  the  said  river  which  was 
so  choked  and  stopped  up,  or  pass  over  or  navigate  the  said  part 
of  the  said  river  in  which,  &c.,  defendants,  at  the  said  several 
times  when,  &c. ,  in  order  to  remove  the  said  obstruction  in  the 
said  part  of  the  said  river  in  which,  &c. ,  and  to  enable  themselves 
to  pass  with  and  navigate  their  said  barge  in  and  upon  the  said 
part  of  the  said  river  in  which,  &c.,  broke  down,  &c,  the  weir, 
and  the  materials  thereof,  to  wit,  &c. ,  and  took  and  carried  away 
the  same  to  a  small  and  convenient  distance,  &c.,  which  are  the 
same,  &c. 

Replication.     That  true  it  is  that  the  river  Severn  was  and  is 
a  public  navigable  river,  as  in  the  plea  mentioned,  and  that  the 


K.  C.  VOL.  XXV.]  WEIR.  429 

WiUiamf  ▼.  Wileoz  and  another,  8  AdoL  6t,  BUii,  816,  817. 

said  weir,  &c. ,  before  the  said  times  when,  &c. ,  had  been  erected, 
&c.,  in  and  across  a  part  of  the  said  river,  as  in  the  plea  men- 
tioned ;  but  the  plaintiff  in  fact  says  that  the  said  part  of  the  said 
river,  in  and  across  which  the  said  weir,  &a ,  had  been  so  erected, 
&c. ,  was  a  part  of  the  said  river  other  than,  and  wholly  distinct 
from,  the  channel  of  the  same  in  which  the  liege,  &c. ,  had  navi- 
gated and  passed  and  of  right  ought,  &c. ,  as  in  the  plea  in  that 
behalf  mentioned,  and  lying  between  the  said  channel  of  the  said 
river  and  the  northeastern  bank  thereof ;  and  that  the  said  part  of 
the  said  river  in  and  across  which  the  said  weir,  &c.,  had  been 
so  erected,  &c. ,  is  not,  and  at  the  said  several  times  when,  &c. ,  was 
not,  a  public  common  navigable  river  for  all  the  liege,  &c. ,  to  navi- 
gate, &c. ,  on  the  said  part  of  the  said  river,  in  which,  &c. , 
from  Worcester,  &c.,  nor  *  ought  the  liege,  &c.,  before  or  [•  317] 
at  the  said  times  when,  &c.,  of  right  to  have  navigated, 
&c. ,  nor  still  of  right,  &c. ,  in  and  along  the  said  part  of  the  said 
river  in  which,  &c.,  from  Worcester,  &a,  at  all  times,  &c.,  in 
manner  and  form,  &c. 

Bejoinder.  That  the  said  part  of  the  said  river,  in  and  across 
which  the  said  weir,  &c. ,  had  been  so  erected  and  placed,  is,  and 
at  the  said  several  times  when,  &c.,  was,  part  of  the  said  river 
Severn ;  and  that  the  liege,  &c. ,  before  and  at  the  said  times  when, 
&c. ,  ought  of  right  to  have  navigated  and  passed  with  barges  in 
and  along  the  said  part  of  the  said  river  in  which,  &c.,  from 
Worcester  to  Shrewsbury,  at  all  times  of  the  year,  at  their  free, 
&c. ,  when  and  so  often  as  the  channel  of  the  said  river  had  been 
or  was  choked  or  stopped  up  so  as  to  prevent  the  liege,  &c. ,  from 
navigating  and  passing  with  barges  in,  through,  over,  or  along  the 
said  river  except  by  navigating  and  passing  in,  through,  or  along 
the  said  part  of  the  said  river  in  which,  &c.  ;  and  that  the  said 
channel  of  the  said  river,  being  the  said  part  of  the  said  river  in 
the  plea  mentioned  to  have  been  near  to  the  said  part  of  the  said 
river  in  which,  &c. ,  and  to  have  been  so  choked  up  as  aforesaid, 
was,  at  the  said  times  when,  &c ,  choked  and  stopped  up  so  as  to 
prevent  the  liege,  &c. ,  from  navigating  and  passing  with  barges  in, 
over,  through,  or  along  the  said  river  except  by  navigating  and 
passing  in,  over,  through,  and  along  the  said  part  of  the  said 
river,  in  which,  &c.     Verification. 

Surrejoinder.  That  the  liege,  &c. ,  before  and  at  the  said  times 
when,  &c. ,  ought  not  of  right  to  have  navigated  and  passed  with 
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baiges  in  and  along  the  said  part  of  the  said  river  in 
[*318]  which,  &c.,  from  Worcester,  &c.,  at  *all  times,  &c.,  when 
and  so  often  as  the  channel,  &c.,  in  manner  and  form,  &c. 
Conclusion  to  the  country ;  and  issue  thereon. 

On  the  trial  before  Williams,  J.,  at  the  Shropshire  Spring 
Assizes,  1836,  the  plaintiff  proved  the  trespass,  and,  in  support 
of  his  issue  on  the  second  plea,  produced  evidence  to  show  the 
antiquity  of  the  weir  and  fishery,  beginning  with  an  extract  from 
Domesday  Book,  in  which  the  fishery  is  mentioned.  A  great 
number  of  documents  were  put  in  by  him ;  among  others,  an  ex» 
tract  from  the  chartulary  of  Haghmon  Abbey,  containing  copies 
of  grants  of  the  fishery  to  the  church,  and  of  a  way  to  the  fishery ; 
the  earliest  appearing  to  have  been  made  in  the  year  1172-3. 
This  chartulary  appeared  to  contain  copies  of  the  deeds  and  char- 
ters relating  to  the  property  of  the  abbey ;  but  no  evidence  was 
given  of  search  for  the  originals.  A  judgment  was  also  put  in  of 
Michaelmas  Term,  1  Hen.  YI. ,  in  a  cause  wherein  the  Abbot  of 
Haghmon  was  indicted  for  obstructing  the  navigation  of  the  Severn, 
and  pleaded  an  immemorial  right  of  taking  fish  in  the  weir,  that 
the  navigation  was  not  obstructed,^ and  that  the  weir  was  not  made 
since  3  Edw.  I.  ;  all  which  was  found  in  his  favour.  The  counsel 
for  the  defendants  objected  that  no  ancient  right  could  be  para- 
mount to  the  right  of  navigation;  and  that,  at  any  rate,  the 
antiquity  of  such  a  special  right  could  not  be  given  in  evidence 
under  this  issue,  but  its  nature  or  origin,  by  grant  or  otherwise, 
should  have  been  expressly  pleaded.  The  learned  Judge  received 
the  evidence,  and  left  it  to  the  jury  to  say  whether  there  had  been 
an  immemorial  right,  under  a  grant  from  the  Crown,  of  obstruct- 
ing the  navigation  by  the  weir,  even  when  the  rest  of 
[*319]  the  channel  was  obstructed.  The  *jury  found  for  the 
plaintiff.  In  Easter  Term,  1836,  Maule,  on  the  objec- 
tions urged  at  the  trial,  and  for  misdirection,  and  also  on  the 
ground  that  no  search  for  the  originals  of  the  deeds  in  the  chartu- 
lary had  been  shown,  obtained  a  rule  nisi  for  arresting  the  judg- 
ment, or  for  a  new  trial. 

The  case  was  argued  in  Michaelmas  Term,  1837,  before  Lord 
Denman,  Ch.  J. ,  Patteson,  Wiluamb,  and  Coleridge,  JJ.  ;  and, 

in  Midsummer  Term,  1838,  June  13th, — 
[327]      Lord  Denman,  Ch.   J.,  delivered  the  judgment  of  the 

Court 
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*  This  was  a  case  tried  before  my  brother  Williams  at  [*  328] 
the  Shrewsbury  Spring  Assizes  for  1836.  A  verdict  passed 
for  the  plaintiff  for  Is.  damages ;  and  the  defendants  contend  that 
the  judgment  should  be  arrested,  or  a  verdict  entered  for  them- 
selves, or,  at  all  events,  that  they  are  entitled  to  a  new  trial,  on 
account  of  the  improper  reception  of  evidence  objected  to.  Their 
objection  under  the  last  head  appears  to  be  two-fold:  first,  they 
deny  that  any  evidence  was  receivable  to  show  the  antiquity  of  a 
weir  mentioned  in  the  pleadings;  secondly,  they  object  to  the 
admissibility  of  a  particular  document  tendered  for  that  purpose 
on  a  specific  ground. 

In  the  view  which  we  take  of  this  case,  it  will  be  necessary  to 
dispose  of  all  these  grounds. 

(His  Lordship  here  shortly  stated  the  pleadings,  and  then  pro- 
ceeded. )  Subject  to  the  questions  upon  the  evidence  hereafter  to 
be  discussed,  the  case  between  the  parties  is  this.  The  plaintiff 
has  established  the  existence  of  the  weir  in  question  by  a  royal 
grant  made  at  some  period  prior  to  the  time  of  Edward  I.  ;  but  it 
stands  across  part  of  a  public  navigable  river,  a  part,  indeed,  not 
required  for  the  purposes  of  navigation  at  the  date  of  the  grant, 
but,  at  the  time  of  the  commission  of  the  trespass,  necessary  for 
those  purposes,  by  reason  of  the  residue  of  the  channel  having 
become  choked  up.  He  contends  that,  at  the  date  of  the  grant, 
the  Crown  had  the  power  of  making  it,  even  to  the  disturbance, 
or  total  prevention,  of  the  right  of  navigation  by  the  subject ;  or 
that,  at  all  events,  it  had  the  power  of  making  such  a  grant,  if, 
in  the  then  existing  state  of  circumstances,  it  did  not  interfere 
with  the  rights  of  the  subject;  and  that  such  a  grant,  valid  in 
its  inception,  will  not  become  invalid  by  reason  of  any 
change  of  circumstances  *  which  may  afterwards  affect  the  [*  329] 
residue  of  the  channel.* 

This  latter  point,  although  argued  with  much  ingenuity,  does 
not  present  any  serious  difGiculty  to  our  minds ;  and  we  may  con- 
veniently dispose  of  it  in  passing.  If  the  subject  (which  this 
view  of  the  case  concedes)  had  by  common  law  a  right  of  passage 
in  the  channel  of  the  river,  paramount  to  the  power  of  the  Crown, 
we  cannot  conceive  such  right  to  have  been  originally  other  than 
a  right  locally  unlimited  to  pass  in  all  and  every  part  of  the  chan- 
nel. The  nature  of  the  highway  which  a  navigable  river  affords, 
liable  to  be  affected  by  natural  and  uncontrollable  causes,  pre- 


432  WEIB. 

inniiai  ▼.  miMK  tad  aasttv,  t  MoL  J^  BUt,  SM,  tit. 

Benting  conveniences  in  different  parts  and  on  different  sides 
according  to  the  changes  of  wind  or  direction  of  the  vessel,  and 
attended  by  the  important  circumstance  that  on  no  one  is  any 
duty  imposed  by  the  common  law  to  do  that  which  would  be 
analogous  to  the  ordinary  repair  of  a  common  highway  to  remove 
obstructions,  namely,  clear  away  sand  banks  and  preserve  any 
accustomed  channel,  —  all  these  considerations  make  it  an  almost 
irresistible  conclusion  that  the  paramount  right,  if  it  existed  at 
all,  must  have  been  a  right  in  every  part  of  the  space  between  the 
banks.  It  cannot  be  disputed  that  the  channel  of  a  public  navi- 
gable river  is  a  King's  highway,  and  is  properly  so  described ;  and, 
if  the  analogy  between  it  and  a  highway  by  land  were  complete, 
there  could  be  no  doubt  that  the  right  would  be  such  as  we  now 
lay  down ;  for  the  right  of  passage  in  a  highway  by  land  extends 
over  every  part  of  it.  Now,  although  it  may  be  conceded  that  the 
analogy  is  not  complete,  yet  the  very  circumstances  pointed  out 

by  the  counsel  for  the  plaintiff  in   which  it  fails,   are 
[*  330]  strong  *  to  show  that  in  this  respect  at  least  it  holds. 

The  absence  of  any  right  to  go  extra  viam  in  case  of  the 
channel  being  choked,  and  the  want  of  a  definite  obligation  on 
any  one  to  repair,  only  render  it  more  important,  in  order  to  make 
the  highway  an  effectual  one,  that  the  right  of  passage  should 
extend  to  all  parts  of  the  channel.  If  then,  subject  to  this  right, 
the  Crown  had  at  any  period  the  prerc^tive  of  raising  weirs  in 
such  parts  as  were  not  at  the  time  actually  required  by  the  sub- 
ject for  the  purposes  of  navigation,  it  follows,  from  the  very 
nature  of  a  paramount  right  on  the  one  hand  and  a  subordinate 
right  on  the  other,  that  the  latter  must  cease  whensoever  it  can- 
not be  exercised  but  to  the  prejudice  of  the  former.  If,  in  the 
present  case,  the  subject  has  not  at  this  moment  the  right  to  use 
that  part  of  the  channel  on  which  the  weir  stands,  it  is  only 
because  of  the  royal  grant ;  and  that  grant  must  then  be  alleged 
at  its  date  to  have  done  away  forever,  in  so  much  of  the  channel, 
the  right  of  the  public;  but  that  is  to  suppose  the  subordinate 
right  controlling  that  which  is  admitted  to  be  paramount,  which 
is  absurd.  On  the  other  hand,  there  is  nothing  unreasonable  or 
unjust  in  supposing  the  right  to  erect  the  weir  subject  to  the 
necessities  of  the  public  when  they  should  arise ;  for,  the  right  of 
tlio  public  being  supposed  to  be  paramount  by  law,  the  grantee 
HiUHt  be  taken  to  be  cognisant  of  such  right;  and  the  same  natural 
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peculiarities,  and  the  same  absence  of  any  obligation  by  law  on 
any  one  to  counteract  those  peculiarities  above-mentioned,  would 
give  him  full  notice  of  the  probability  that  at  some  period  his 
grant  would  be  determined.  We  do  not  therefore  think  that  the 
plaintiff  can  sustain  his  second  point 

To  the  first  point,  on  which  his  case  must  now  rest, 
*  two  objections  are  made  by  the  defendants.  They  deny  [*  331] 
that,  by  the  law  of  England,  the  Crown  ever  had  the 
power  of  interfering  with  the  navigation  of  public  navigable 
rivers;  and  they  contend,  secondly,  that,  if  any  such  power 
existed,  and  the  plaintiff  relies  upon  an  exercise  of  it,  that  spe- 
cific exercise  should  have  been  replied  to  the  plea,  the  allegations 
of  which  showed,  prim^  facie,  that  the  weir  in  question  was  a 
wrongful  erection.  For  want  of  this,  they  say,  the  plea  has 
received  no  answer ;  it  alleges  the  obstruction  of  the  channel  of 
a  navigable  river,  that  is  admitted ;  but  no  lawful  cause  for  such 
obstruction  is  shown. 

We  are  of  opinion,  however,  that  this  second  objection  is  not 
sustainable;  and  that,  upon  the  face  of  the  record,  a  sufficient 
answer  in  substance  appears  to  the  plea,  if  the  Crown  had  the 
power  of  making  the  supposed  grant.  It  is  an  elementary  rule  in 
pleading,  that,  when  a  state  of  facts  is  relied  on,  it  is  enough  to 
allege  it  simply,  without  setting  out  the  subordinate  facts  which 
are  the  means  of  producing  it,  or  the  evidence  sustaining  the 
allegation.  Thus,  in  a  case  very  familiar,  and  almost  identical 
with  the  present,  if  a  trespass  be  justified  by  a  plea  of  highway, 
the  pleader  never  states  how  the  locus  in  quo  became  highway; 
and,  if  the  plaintiff's  case  is  that  the  locus  in  quo,  by  an  order  of 
justices,  award  of  enclosure  commissioners,  local  Act  of  Parlia- 
ment, or  any  other  lawful  means,  had  ceased  to  be  such  at  the 
time  alleged  in  the  declaration,  he  simply  puts  in  issue  the  fact  of 
its  being  a  highway  at  that  time,  without  alleging  the  particular 
mode  by  which  he  intends  to  show,  in  proof,  that  it  had  before 
then  ceased  to  be  such.  So,  here,  the  defendants,  relying  on  the 
common  law,  allege  that  the  weir  is  wrongfully  placed  in 
part  of  a  *  common  navigable  river ;  the  plaintiff,  relying  [*  332] 
on  a  grant,  which,  as  he  contends,  in  effect  took  the  site 
of  the  weir  out  of  the  public  and  navigable  channel  of  the  river, 
properly,  as  it  appears  to  us,  abstains  from  setting  out  that  grant, 
and  with  substantial  correctness  replies  only  that  that  part  of  the 
VOL.  XXV —  28 


434  WEIR, 

WQliimf  ▼.  WUooz  and  aaothflr,  8  AdoL  &  Soil,  S88,  S8S. 

river  was  other  than,  and  wholly  distinct  from,  the  channel  in 
which  the  right  and  user  of  navigation  existed,  and  was  not  a 
public  common  navigable  river.  It  is  true  that  this  mode  of 
pleading  does  not  disclose  to  the  defendants  the  case  on  which  the 
plaintiff  relies ;  but,  to  object  to  it  on  this  ground,  is  to  miscon- 
ceive one  object  of  pleading,  and  to  forget  another ;  the  certainty 
or  particularity  of  pleading  is  directed,  not  to  the  disclosure  of 
the  case  of  a  party,  but  to  the  informing  the  Court,  the  jury,  and 
the  opponent,  of  the  specific  proposition  for  which  he  contends; 
and  a  scarcely  less  important  object  is  the  bringing  the  parties  to 
issue  on  a  single  and  certain  point,  avoiding  that  prolixity  and 
uncertainty  which  would  very  probably  arise  from  stating  all  the 
steps  which  lead  up  to  that  point 

Having  then  thus  disposed  of  the  subordinate  matters  on  each 
side,  we  come  to  that  on  which  the  argument  mainly  turned,  that 
is  to  say,  the  power  of  the  Crown  at  common  law  to  interfere  with 
the  channels  of  public  navigable  rivers.  On  the  one  side  the 
contention  is  that,  prior  to  Magna  Charta,  the  power  of  the  Crown 
was  absolute  over  them;  and  that  this  weir,  by  the  antiquity 
assigned  to  it  by  the  finding  of  the.  jury,  is  saved  from  the  opera- 
tion of  that  or  any  succeeding  statute ;  while,  on  the  other,  it  is 
alleged  that  they  are  and  were  highways  to  all  intents  and  pur- 
poses, which  the  Crown  had  no  power  to  limit  or  interfere  with, 
and  that  as  well  the  restraints  enacted  by,  as  the  confirma- 
[*  333]  tions  implied  *  from,  the  statutes  alluded  to  have  nothing 
to  do  with  the  present  question. 

After  an  attentive  examination  of  the  authorities  and  the  stat- 
utes referred  to  in  the  argument,  we  cannot  see  any  satisfactory 
evidence  that  the  power  of  the  Crown  in  this  respect  was  greater 
at  the  common  law  before  the  passing  of  Magna  Charta  than  it 
has  been  since.  It  is  clear  that  the  channels  of  public  navigable 
rivers  were  always  highways ;  up  to  the  point  reached  by  the  flow 
of  the  tide  the  soil  was  presumably  in  the  Crown ;  and  above  that 
point,  whether  the  soil  at  common  law  was  in  the  Crown  or  the 
owners  of  the  adjacent  lands  (a  point  perhaps  not  free  from  doubt), 
there  was  at  least  a  jurisdiction  in  the  Crown,  according  to  Sir 
Matthew  Hale,  "  to  reform  and  punish  nuisances  in  all  rivers, 
whether  fresh  or  salt,  that  are  a  common  passage,  not  only  for 
ships  and  greater  vessels,  but  also  for  smaller,  as  barges  or  boats. " 
De  Jure  Maris,  Part  L  c.  2,  page  8.     In  either  case  the  right  of 


B.  a  VOL.  XXV.]  WBiB.  435 

Wmiimi  ▼.  WilMZ  and  aaothflr,  8  AdoL  &  SUii,  8SS-SS6. 

the  subject  to  pass  up  and  down  was  complete.  In  The  Case  of 
the  Bann  Fishery,  Davies's  Kep.  57  a,  where  the  reporter  is  speak- 
ing of  rivers  within  the  flux  and  reflux  of  the  tide,  it  is  stated 
that  this  right  was  by  the  King's  permission,  for  the  ease  and 
commodity  of  the  people ;  but,  if  this  be  the  true  foundation,  and 
if  the  same  may  be  also  properly  said  of  the  same  right  in  the 
higher  parts  of  rivers,  still  the  permission  supposed  must  be  coeval 
with  the  monarchy,  and  anterior  to  any  grant  by  any  particular 
monarch  of  the  right  to  erect  a  weir  in  any  particular  river.  It 
is  difficult,  therefore,  to  see  how  any  such  grant  made  in  deroga- 
tion of  the  public  right  previously  existing,  and  in  direct 
opposition  to  that  *  duty,  which  the  law  casts  on  the  [*  334] 
Crown,  of  reforming  and  punishing  all  nuisances  which 
obstruct  the  navigation  of  public  rivers,  could  have  been  in  its 
inception  valid  at  common  law.  Nor  can  we  find,  in  the  lan- 
guage of  the  statutes  referred  to,  anything  inconsistent  with  this 
conclusion.  They  speak  indeed  of  acts  done  in  violation  of  this 
public  right;  but  they  do  not  refer  them  to  any  power  legally 
existing  in  the  Crown,  which,  for  the  future,  they  propose  to 
abridge.  We  are,  therefore,  of  opinion  that  the  legality  of  this 
weir  cannot  be  sustained  on  the  supposition  of  any  power  exist- 
ing by  law  in  the  Crown  in  the  time  of  Edward  L ,  which  is  now 
taken  away. 

But  this  does  not  exhaust  the  question ;  because  that  which  was 
not  legal  at  first  may  have  been  subsequently  legalised.  The 
question  of  fact  was  submitted  to  the  jury  most  favourably  for  the 
defendants,  whether  any  such  grant  had  been  made  before  Magna 
Charta  as  the  plaintiff  relied  on.  And  the  jury,  upon  the  evi- 
dence, have  found  in  the  affirmative.  If,  therefore,  upon  an 
examination  of  the  statutes  relied  on  by  the  plaintiff,  such  a 
grant,  whether  valid  or  not  at  common  law,  appears  to  be  saved 
by  their  operation,  the  objection  of  the  defendants  falls  to  the 
ground.  And  we  think  that  to  be  the  true  construction  of  the 
statutes. 

The  learned  counsel  for  the  defendants  is  probably  correct  in 
saying  that  the  twenty-third  chapter  of  Magna  Charta  may  be  laid 
out  of  the  case.  The  kidelli  there  spoken  of  appear,  from  the  2 
Inst  p.  38,  and  the  Chester  MUl  Case,  10  Co.  Rep.  137  J,  to  have 
been  open  weirs  erected  for  the  taking  of  fish;  and  the 
evil  intended  to  be  remedied  by  *  the  statute  was  the   [*  335] 
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unlawful  destruction  of  that  important  article  of  consumption. 
That  statute,  therefore,  being  pointed  at  another  mischief,  might 
leave  any  question  of  nuisance  by  obstruction  to  the  passage 
of  boats  exactly  as  it  stood  at  common  law.  But  the  same 
remark  does  not  apply  to  4.  statute  25  Edw.  III.  c.  4.  That  begins 
by  reciting  that  the  common  passage  of  boats  and  ships  in  the 
great  rivers  of  England  is  oftentimes  annoyed  by  the  inhansing 
(a  mistranslation  of  the  word  lever  for  levying  or  setting  up  ^)  of 
gorces,  mills,  weirs,  stanks,  stakes,  and  kiddles,  and  then  pro- 
vides for  the  utter  destruction  of  all  such  as  have  been  levied  and 
set  up  in  the  time  of  Edward  I.  and  after.  It  further  directs  that 
writs  shall  be  sent  to  the  sheriffs  of  the  places  where  need  shall 
be,  to  survey  and  inquire,  and  to  do  thereof  execution ;  and  also 
the  justices  shall  be  thereupon  assigned  at  all  times  that  shall  be 
needful.  It  is  clear,  we  think,  that,  in  any  criminal  proceeding 
for  the  demolition  of  this  weir  which  had  been  instituted  imme- 
diately after  the  passing  of  this  statute,  it  would  have  been  a 
sufGicient  defence  to  have  shown  its  erection  before  the  time  of 
Edward  I.  ;  and,  considering  the  concise  language  of  statutes  of 
that  early  period,  we  think  the  statute  would  equally  have  been 
an  answer  in  any  civil  proceeding  at  the  suit  of  a  party  injured. 
Assimiing  the  weir  to  have  been  illegally  erected  before  the  date 
of  Magna  Charta,  it  is  not  unreasonable  to  suppose  that  a  sort  of 
compromise  was  come  to;  similar  nuisances  were  probably  very 
numerous ;  but  they  were  probably,  many  of  them,  of  long  stand- 
ing; it  may  have  been  impossible  to  procure,  or  it  may 
[*  336]  well  have  been  *  thought  unreasonable  to  insist  on,  an  act 
which  should  direct  those  to  be  abated  which  had  acquired 
the  sanction  of  time;  and  a  line  was  therefore  drawn,  which, 
preventing  an  increase  of  the  nuisance  for  the  future,  and  abating 
it  in  all  the  instances  which  commenced  within  a  given  period, 
impliedly  legalised  those  which  could  be  traced  to  an  earlier 
period.  This  appears  to  us  the  proper  effect  to  be  attributed  to 
the  statute ;  and,  if  it  be,  it  disposes  of  any  difference  between  a 
criminal  and  civil  proceeding.  The  earlier  weirs  were  not  merely 
protected  against  the  specific  measures  mentioned  in  the  Act,  but 
rendered  absolutely  legal.  If  this  would  have  been  a  good  an- 
swer immediately  after  the  Act  passed,  it  is  at  least  equally  good 

1  Corrected  in  the  translation  of  statute  45  Edw.  III.  c.  2  (recital). 
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now;  and  therefore,  of  statute  45  Edw.  III.  c.  2,  and  statute  1 
Hen.  IV.  c.  12,  it  is  unnecessary  to  say  more  than  that  they  do 
not  at  all  weaken  the  defence  which  the  defendants  have  under 
the  former  statute. 

We  are  of  opinion,  therefore,  that  there  is  no  ground  for  arrest- 
ing the  judgment  or  entering  a  verdict  for  the  defendants ;  and  the 
conclusion  to  which  we  have  come  on  these  points  decides,  of 
course,  that  the  learned  Judge  was  quite  right  in  receiving  evi- 
dence of  the  antiquity  of  the  weir. 

A  single  point,  however,  still  remains  to  be  mentioned,  on 
which  the  defendants  claim  a  new  trial. 

In  order  to  establish  the  antiquity  of  the  weir,  the  plaintiff 
tendered  in  evidence  what  purported  to  be  a  copy  of  an  ancient 
grant  found  in  a  chartulary  of  Haghmon  Abbey ;  the  single  objec- 
tion now  relied  on  against  its  reception  is,  that  no  search  was 
proved  to  have  been  made  for  the  original.  The  note  of  the 
learned  Judge  is  very  specific  as  to  the  objections  made  at 
the  trial,  *  and  his  memory  clear  as  to  what  then  occurred ;  [*  337] 
but  he  has  no  minute  or  recollection  of  this  point  having 
been  pressed;  and  it  is  an  objection  so  much  upon  the  surface, 
that,  if  brought  clearly  to  his  notice,  it  is  scarcely  conceivable 
but  that  it  must  have  prevailed;  indeed  we  think  that  it  must 
have  been  acquiesced  in  by  the  counsel  on  the  other  side.  We 
do  not  doubt  that  it  was  in  fact  made ;  but,  as  the  whole  class  of 
that  evidence,  of  which  this  document  formed  a  single  item,  was 
also  objected  to,  and  the  attention  of  the  learned  Judge  was  natu- 
rally directed  to  /ihat  more  general  and  important  objection,  it  is 
probable  that  this  was  not  so  made  as  to  attract  his  notice.  In 
all  cases,  and  especially  in  one  so  circumstanced  as  this,  it  is  the 
business  of  the  counsel  to  take  care  that  the  Judge's  attention  is 
drawn  to  any  objection  on  which  he  intends  afterwards  to  rely. 
Justice  requires  this,  not  so  much  to  the  Judge,  as  to  the  oppo- 
site party,  who  may  be  willing,  as  in  the  present  case  would  prob- 
ably have  been  done,  rather  to  waive  the  benefit  of  the  evidence 
than  put  his  verdict  in  peril  on  the  issue  of  the  objection.  If,  by 
inadvertence,  this  was  not  done  at  the  trial,  we  think  we  ought 
not,  either  upon  general  principles  or  with  a  view  to  the  particu- 
lar circumstances  of  this  case,  to  allow  the  objection  now  to  pre- 
vail. The  admitted  document  was  but  one  of  many  to  prove  what 
in  the  end  was  unquestionable  and  unquestioned,  the  very  great 
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antiquity  of  the  weir ;  its  admission,  therefore,  occasioned  no  in- 
justice ;  its  rejection  could  not  and  ought  not  to  have  varied  the 
verdict 
The  rule,  therefore,  on  all  points  will  be  discharged. 

Bule  discharged. 

ENGLISH  NOTES. 

As  to  the  right  of  erecting  or  heightening  a  weir  by  a  riparian 
proprietor  in  a  non-navigable  river,  see  notes  to  Nos.  1  &  2  of  "Water/* 
p.  408,  ante. 

The  above  judgment  of  Lord  Dbnman  is  cited  by  Malins,  V.-C,  in 
Attomey-Qeneral  v.  Earl  of  Lonsdale  (1868),  L.  R.  7  Eq.  377,  389, 
38  L.  J.  Ch.  335,  343,  20  L.  T.  64, 17  W.  R.  219,  where  the  defendant 
was  held  not  entitled  to  erect  a  jetty  interfering  with  the  flow  of  the 
tide  on  the  river  Eden  a  few  miles  below  Carlisle,  although  he  was 
entitled  to  maintain  defensive  works  which  had  been  above  twenty 
years  in  existence. 

AMERICAN  NOTES. 

The  obstraction  of  navigable  highways  or  of  rights  of  fishery  by  weirs  is 
not  so  important  in  America,  nor  of  such  frequent  occurrence,  as  their  ob- 
struction by  wharves,  dams,  or  bridges.  This  subject,  as  affected  by  the 
legislation  of  Congress  and  the  customs  and  statutes  of  the  different  American 
states,  is  fuUy  discussed  in  the  American  notes  to  '^  River-Riparian  Owner," 
23  R.  C.  160,  184;  South  Carolina  Steamboat  Co,  v.  Wilmington,  Columbia^  jr 
Augusta  R,  Co.  46  South  Carolina,  827,  57  American  State  Reports,  688,  and 
note ;  Gould  on  Waters  (3d  ed.),  ss.  21-24,'93, 121-140, 167-181, 189. 
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[See  alflo  "  Accblbbatiow/'  1  B.  C.  194  et  seq, ;  *'  Adm ikibtsatioit/'  2  B.  C.  56  et 
teq. ;  "  Ambiguity,"  2  B,  C.  707  et  seq, ;  "  Abnuity,"  3  B.  C.  151  et  seq. ;  "  Cobflict 
OF  Laws,"  No.  6,  5  B.  C.  771  «<  $eq, ;  "  Estatb,"  10  B.  C.  673  et  aeq.,  passim ,-  "  BxBC- 
UTOB,"  12  B.  C.  1  e<  seq.,'  "  Ibtbbpretation,"  Noe.  1  &  2,  14  B.  C.  577  et  seq. ;  No. 
9,  lb.  724  ei  seq. ;  "  Pbbpbtuitibs,"  21  B.  C.  100  et  seq. ;  •*  Powbb,"  21  B.  C.  349  et 
seq.,  passim ;  "  Bbal  Estatb,"  22  B.  C.  837  «£  seq. ;  "  Bbpuobabot/'  23  B.  C.  54  et 
seq.;  *'Sbttlbd  Land  Acts,"  and  "  Sbttlbicbnt,"  24  B.  C.  42  et  seq.,  passim; 
<*  Tbbakt  fob  Lifb/'  p.  9  et  seq.,  anU.] 

Sbgtiob    L  Various  general  rales. 

Sbotion   n.  Gifts  vested  or  contingent. 

8BCTIOB  III.  Conditions. 

Sbction  IV.  Limitations  of  Estates. 

Sbctiob  V.  Gifts  over. 

Section  VL  Charges. 


Section  L —  Various  general  rules. 

No.  1.  — ALLEN  V.  HADDOCK, 
(p.  0.  1858.) 

BULB. 

An  unattested,  or  imperfectly  attested  paper  may  be  in- 
corporated in  a  will  by  reference,  if  the  terms  of  the  will, 
assisted  (if  necessary)  by  the  surrounding  circumstances,  are 
sufficient  to  identify  the  paper,  and  to  show  the  intention 
of  giving  effect  to  it. 

Allen  T.  Kaddook.^ 

11  Moore's  P.  C.  C.  427-^62. 

WiU  (intended).  —  Unattested  Paper.  —  Incorporation  in  Svbsequent  duly 
Attested  Codicil. 

An  unattested  paper,  which  would  have  been  incorporated  in  an  [427] 
attested  will  or  codicil,  executed  according  to  the  Statute  of  Frauds,  is 

1  Present:  The  Bight  Hon.  Dr.  Lushinoton,  the  Bight  Hon.  T.  Pbmbbbton  Lbioh, 
the  Bight  Hon.  Sir  Edwabd  By  an,  and  the  Bight  Hon.  Sir  Cbesswell  Cress  wbll. 
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now  in  the  same  manner  incorporated,  if  the  will  or  codicil  is  executed  accord- 
ing to  the  requirements  of  the  Wills  Act»  1  Vict.  c.  26,  s.  9. 

Where  there  is  a  reference  in  a  duly  executed  testamentary  instrument,  to 
another  testamentary  instrument,  imperfectly  executed,  but  by  such  terms  as 
to  make  it  capable  of  identification,  it  is  necessarily  a  subject  for  the  ad- 
mission of  parol  evidence,  and  such  parol  evidence  is  not  excluded  by  1  Vict 
c.  26. 

If  the  parol  evidence  satisfactorily  prove  that,  in  the  existing  circum- 
stances, there  is  no  doubt  as  to  the  instrument  referred  to,  it  is  no  answer,  that 
by  possibility,  circumstances  might  have  existed  in  which  the  instrument 
could  not  have  been  identified. 

A  married  woman,  having  power  under  a  settlement  to  make  a  will,  in  the 
year  1851  made  a  testamentary  instrument,  in  her  own  handwriting,  which 
she  intended  to  operate  as  a  will,  but  which  was  not  attested  according  to 
the  requirements  of  1  Yict.  c.  26,  s.  9.  In  1856  she  duly  executed  a  codicil, 
which  was  headed,  "  This  is  a  codicil  to  my  last  will  and  testament."  This 
codicil  contained  no  reference  to  the  testamentary  paper  of  1851,  which  was 
not  produced  at  the  time  the  codicil  was  executed,  but  was  found  at  her  death 
in  a  trunk  in  a  room  in  the  deceased's  residence,  enclosed  in  a  sealed  envelope, 
on  which  was  endorsed  **  Mrs.  Anne  Foote's  will."  The  codicil  was  found  in 
a  drawer  in  her  bedroom.  No  other  will  or  testamentary  paper  was  found. 
Held  (affirming  the  decree  of  the  Prerogative  Court)  :  — 

First,  that  as  there  was  a  distinct  reference  in  the  codicil  to  a  '<  last  will 
and  testament,"  and  as  no  other  will  had  been  found,  the  testamentary  paper 
of  1851  was,  by  parol  evidence,  sufficiently  identified  as  the  "last  will" 
referred  to  by  the  codicil  of  1856. 

Secondly,  that,  though  informally  executed,  the  testamentary  paper  of 
1851  was  incorporated  with,  and  made  valid  by,  the  duly  executed  codicil  of 
1856,  and  probate  granted  to  both  papers  as  together  containing  the  last  will 
and  codicil  of  the  testatrix. 

The  question  in  this  appeal  was  whether  by  the  foUow- 
[*428]  ing  words,  in  a  codicil,  made  in  1856,  **  This  is  *a  codi- 
cil to  my  last  will  and  testament,"  and  the  circumstances 
of  the  case,  a  testamentary  paper  made  in  1851,  and  intended  by 
the  testatrix  as  her  will,  but  which  was  informal,  not  being 
attested  as  required  by  the  Wills  Act,  1  Vict  c.  26,  s.  9,  was 
sufficiently  referred  to  and  identified,  as  to  become  incorporated, 
and  acquire  validity  from  the  duly  attested  codicil. 

The  appeal  arose  out  of  a  cause  instituted  in  the  Prerogative 
Court  of  Canterbxury,  of  proving  in  solemn  form  of  law  the  last  will 
and  testament,  with  a  codicil  thereto,  of  Anne  Allen  (formerly 
Foote,  widow),  the  wife  of  the  appellant,  promoted  by  the  respond- 
ent, one  of  the  executors  named  in  the  will,  against  the  appellant. 
The  will,  which  was  in  the  handwriting  of  the  deceased,  was  dated 
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the  1st  of  December,  1851,  and  was  attested  by  one  witness  only. 
It  was  made  by  the  deceased,  while  under  coverture,  in  virtue  of  a 
power  conferred  upon  her  by  a  settlement  made  on  her  marriage. 
By  this  instrument  the  deceased  left  pecuniary  legacies  to  certain 
persons' of  the  name  of  "  Drew,"  her  brothers  and  nephews,  and 

her  jewelry  to  some  friends,  and  appointed  the  Kev.  Wood, 

Curate  of  Christ  Church,  Bath,  and  Sir  Thomas  Herbert  Maddock, 
executors. 

The  codicil  was  dated  the  13th  of  September,  1856,  the  day 
previous  to  the  deceased's  death,  and  was  as  follows :  "  This  is  a 
codicil  to  my  last  will  and  testament  I  bequeath  to  my  faithful 
servant,  Eliza  Baker,  now  residing  with  me  at  No.  29,  New  King 
Street,  in  the  city  of  Bath,  the  sum  of  one  hundred  pounds,  with 
as  much  of  my  furniture  as  in  the  opinion  of  my  Executor  will  be 
sufficient  to  furnish  a  sitting-room  and  a  bedroom.  This  legacy 
is  to  be  duty  free.  I  bequeath  the  sum  of  one  hundred 
♦pounds  to  Nicholas  Drew,  residing  in  the  city  of  [*429] 
Worcester,  tailor.  This  legacy  is  to  be  duty  free.  I  be- 
queath one  hundred  pounds  to  Edward  Drewj  of  the  city  of  Bristol, 
Brightsmith.  This  legacy  is  to  be  duty  free.  I  bequeath  my  best 
service  of  china  and  my  chiffonier  to  John  Taylor,  of  No.  34,  New 
King  Street,  in  the  city  of  Bath.  I  bequeath  my  red  cashmere 
shawl,  dark  blue  silk  dress,  and  toilet  glass,  to  Mary  Ann  Taylor, 
of  34,  New  King  Street,  in  the  city  of  Bath.  I  also  bequeath  to 
her  my  black  dress  cap,  half  a  dozen  slips  and  half  a  dozen  night 
gowns. "     This  codicil  was  signed  and  attested  by  two  witnesses. 

The  testamentary  paper  of  1851,  and  the  codicil  of  1856,  were 
propounded  in  an  allegation  given  in  by  the  respondent,  which 
pleaded  the  fact  of  the  settlement  made  in  the  year  1840,  on  the 
marriage  of  the  deceased  with  the  appellant,  under  which  she  was 
empowered  to  dispose  of  her  property  by  will,  notwithstanding 
her  coverture ;  and  allied  that  the  will  was  written  by  the  de- 
ceased herself  on  the  day  it  bore  date,  and  signed  by  her  in  the 
presence  of  one  Hoare,  who  attested  the  same.  That  the  codicil 
was  prepared  by  her  directions  and  instructions,  and  duly  executed 
and  attested.  That  since  the  year  1846,  she  had  lived  apart  from 
the  appellant,  and  had  assumed  the  name  of  "  Foote,  **  and  from  the 
time  of  her  separation  until  her  death  had  been  generally  known 
by  such  name  and  no  other.  That  after  separating  herself  from  the 
appellant,  she  had  frequently  declared  her  intention  to  benefit  her 
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relations  and  others  by  her  will,  and  in  allusion  to  such  will 
frequently  spoke  of  the  respondent,  with  whom  she  was  in  the 
habit  of  corresponding,  as  her  friend,  who  would  manage 
[*  430]  *  her  affairs  in  case  of  her  death ;  that  shortly  after  the 
date  of  the  will,  in  the  year  1851,  and  subsequently,  she 
declared  she  had  made  her  will,  and  had  appointed  the  respond- 
ent an  executor  thereof.  That  the  testatrix,  in  executing  the 
aforesaid  codicil  to  her  will,  meant  and  intended  to  confirm  and 
give  effect  thereto,  and  that  by  the  words,  "  This  is  a  codicil  to 
my  last  will  and  testament, "  appearing  written  at  the  beginning  of 
the  codicil,  the  testatrix  meant  and  intended  to  refer  to  her 
aforesaid  will  as  being  such  will.  That  the  testatrix,  having 
been  in  a  state  of  ill  health  for  some  short  time  before  her  death, 
became  seriously  ill  on  the  8th  of  September,  1856,  and  on  the 
following  day  was  attended  at  her  residence  in  New  King  Street, 
Bath,  by  Frederick  Field,  a  surgeon,  who  visited  her  daily  from 
that  time  until  her  death,  which  took  place  on  the  14th  of  the 
same  month ;  that  on  the  morning  of  the  previous  day,  the  testa- 
trix, being  desirous  to  make  a  codicil  to  her  will,  spoke  to  Field 
on  the  subject,  and  in  direct  allusion  to  such  will,  addressing  him, 
said,  **  I  wish  you  to  do  something  for  me  in  respect  to  my  will,  * 
or  to  that  very  effect ;  and  Field,  having  consented  to  comply  with 
her  desire,  proposed  visiting  her  again  in  the  course  of  the  same 
day.  That  in  the  course  of  the  afternoon  of  such  day  he  accord- 
ingly again  attended  the  testatrix,  when  she  entered  on  the  subject 
of  her  wishes,  and  stated  that  she  desired  to  leave  something  to 
her  servant,  and  also  some  other  trifling  legacies  to  friends ;  and 
added,  "  I  wish  to  do  this  by  a  codicil  to  my  will, "  or  "  in  addi- 
tion to  my  will. "  That  from  the  dictation  of  the  testatrix,  she 
being  confined  to  her  bed.  Field  then  proceeded  to  write 
[*  431]  the  codicil,  and  on  reaching  that  part  in  which  the  *  testa- 
trix desired  that  her  servant,  Baker,  should  have  as  much 
furniture  as  her  executor  might  deem  suflBcient  for  furnishing  a 
sitting-room  and  bedroom,  he  inquired  of  the  testatrix  who  was 
the  executor  of  her  will ;  when  she  immediately  replied,  "  Sir 
Herbert  Maddock, "  and  at  the  same  time  said  there  was  another 
executor,  but  did  not  mention  his  name,  and  added,  that  Sir  Her- 
bert Maddock  would  be  the  acting  person.  That  the  codicil,  hav- 
ing been  completed  and  executed  by  the  testatrix,  the  testatrix,  on 
being  asked  by  Field  where  the  will  was  deposited,  said,  "  Oh !  my 
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will  is  in  my  safe  keeping, "  and  then,  by  her  direction,  the  codicil 
was  placed  in  a  drawer  in  a  chest  of  drawers,  in  the  testatrix's  bed- 
room, and  locked  up  therein.  That  on  this  occasion  the  testatrix 
was  very  ill,  and  was  fully  aware  that  her  life  was  in  danger",  and 
that  her  death  might  occur  in  a  very  short  time.  That  in  allusion 
thereto,  she  requested  Field  immediately  on  her  death  to  write  to 
her  friend  Sir  Thomas  Herbert  Maddock,  her  executor,  whose 
address  she  mentioned,  and  inform  him  of  the  event,  and  she  at 
the  same  time  directed  her  servant,  Baker,  to  take  charge  of  her 
keys,  and  desired  her  not  to  give  them  up  to  any  person,  except  to 
Sir  Thomas  Herbert  Maddock.  That  the  testatrix  had  in  her  pos- 
session, at  ,her  residence  in  New  King  Street,  several  Indian 
trunks,  two  of  which,  having  an  inscription  on  a  brass  plate  "  No. 
1,  Mrs.  A.  Foote,*  and  "No.  2,  Mrs.  A.  Foote,"  were  exactly 
similar  in  size  and  appearance,  and  were  always  kept  locked  in 
the  testatrix's  bedchamber.  That  during  the  last  illness  of  the 
testatrix,  and  about  a  week  before  her  death,  the  trunk  bearing 
the  inscription  "  No.  2,  *  was  removed  from  such  chamber 
into  a  chamber  adjoining,  *  and  communicating  therewith,  [*  432] 
and  was  so  removed  to  make  room  for  a  sofa  for  the  use 
of  the  testatrix.  That  the  testatrix  died  on  the  14th  of  September, 
1856,  and  immediately  afterwards  Field,  in  compliance  with  her 
desire,  communicated  the  fact  of  her  death  to  Sir  Thomas  Herbert 
Maddock,  who  shortly  afterwards  arrived  in  Bath  and  repaired  to 
the  testatrix's  residence,  and  caused  a  search  to  be  made  for  the 
will  and  codicil.  That  in  a  small  box  in  the  Indian  trunk, 
marked  No.  2,  was  found,  with  other  papers,  the  will  in  question, 
enclosed  in  a  sealed  envelope  with  an  endorsement,  in  the  hand- 
writing of  the  testatrix,  "  Mrs.  Anne  Foote's  will ; "  and  that  in  a 
drawer  in  the  chest  of  drawers,  in  the  bedchamber  of  the  testatrix, 
was  found  the  codicil.  That  diligent  search  had  been  made,  as 
well  in  the  Indian  trunks,  marked  No.  1  and  No.  2,  as  in  all 
other  depositories  belonging  to  the  testatrix,  and  all  due  inquiry 
made  in  regard  to  testamentary  papers,  but  that  no  other  paper  of 
a  testamentary  character  of  the  testatrix,  save  the  will  and  codicil 
aforesaid,  had  been  discovered.  That  the  testatrix,  when  she 
alluded  to  her  will,  and  declared  that  Sir  Thomas  Herbert  Mad- 
dock was  an  executor  thereof,  and  that  such  will  was  in  her 
safe  keeping,  meant  and  intended  the  will  found  in  her  Indian 
trunk,  and  with  the  codicil  respectively,  as  the  last  will  and  testa- 
ment and  codicil  thereto  of  the  testatrix. 
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The  appellant  by  his  personal  answers  to  this  allegation,  ad- 
mitted generally  the  facts  pleaded,  but  denied  that  the  deceased 
intended  that  the  codicil  of  1856  was  to  be  a  codicil  to  the  testa- 
mentary paper  of  1851. 

Seven  witnesses  were  examined  upon  the  allegation, 
[*433]  *  consisting  of  Baker,  the  servant  of  the  deceased,  who 

gave  evidence  to  the  fact  of  the  deceased  being  separated 
from  her  husband  for  many  years ;  and  that  from  the  time  of  such 
separation  she  had  dropped  the  name  of  her  husband,  and  went  by 
the  name  of  "^  Foote,"  her  first  husband's  name;  that  the  deceased 
had  expressed  her  intention  of  making  a  will  and  appointing  the 
respondent  her  executor ;  that  the  witness  saw  her  writing  the  will 
of  1851,  and  that  afterwards  the  deceased  told  her  she  had  made 
a  will  and  appointed  the  respondent  her  executor,  and  that  she  had 
deposited  the  will  in  a  chest  in  her  room;  that  the  chest  she 
alluded  to  was  kept  in  the  room  of  the  deceased  until  about  a 
week  before  her  death,  when  it  was  moved  to  the  witness's  room ; 
and  she  further  deposed  to  the  finding  of  the  will  in  that  chest,  and 
the  codicil  in  the  drawers  in  the  deceased's  room.  .  She  also 
deposed  that  she  knew  of  no  other  will  that  the  testatrix  had 
made,  except  an  earlier  one  which  the  testatrix  had  destroyed  in 
her  presence  long  before  the  date  of  the  execution  of  the  will  in 
question.  The  respondent  himself  was  also  examined  as  to  the 
fact  of  the  finding  of  the  will  in  the  chest,  and  that  it  was  in- 
closed in  an  envelope,  with  the  indorsement  "  Mrs.  Anne  Foote's 
will, "  and  also  of  the  finding  of  the  codicil,  and  of  his  acquaint- 
ance with  the  deceased ;  and  further  he  deposed  that  complete 
search  had  been  made,  but  that  no  other  will  or  codicil  had  been 
found  except  the  papers  propounded.  Field,  the  surgeon  in 
attendance  on  the  deceased,  who  took  her  instructions  for  the 
codicil,  and  was  one  of  the  attesting  witnesses  to  the  codicil, 
deposed  that  the  deceased,  in  answer  to  his  question,  "  who  was 

her  executor  ? "  answered,  "  Sir  Thomas  Herbert  Mad- 
[*  434]  dock,  *  whom  she  *  desired  should  be  written  to  on  her 

death,  and  his  evidence  on  this  point  was  corroborated 
by  Mr.  and  Mrs.  Taylor,  two  other  witnesses;  and  he  fur- 
ther deposed  to  the  depositing  the  codicil  in  the  drawer  where 
it  was  found.  Hoare,  the  attesting  witness  to  the  testamentary 
paper  of  1851,  proved  the  paper  propounded,  as  the  one  he  had 
attested.     Mrs.  Taylor  also  gave  evidence,  that  after  the  codicil 
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was  signed,  the  deceased  was  asked  where  the  will  was,  and  that 
she  said  in  reply,  "  that  is  in  safe  keeping.  *  The  witnesses  were 
not  cross-examined. 

On  the  9th  of  July,  1857,  the  Judge  of  the  Prerogative  Court 
(The  Right  Hon.  Sir  John  Dodson)  by  his  judgment  (see  case 
reported,  nom.  *^  Maddoch  v.  Allen,^  1  Deane's  Ecc.  Rep.  325), 
held,  that  although  the  will  of  1851  was  not  executed  according 
to  the  requirements  of  the  Wills  Act,  7  Will.  IV.  and  1  Vict 
c.  26,  s.  9,  he  was  satisfied  from  the  evidence  and  the  place  where 
the  will  and  codicil  were  found,  that  the  instrument  of  1851  was 
the  will  which  the  testatrix  referred  to  in  the  codicil ;  and  he  de- 
creed probate  of  the  two  papers,  as  together  containing  the  will  of 
the  testatrix. 

The  present  appeal  was  brought  from  this  decree,  so  far  as  it 
related  to  the  testamentary  paper  of  1851. 

Sir  Fitz-Roy  Kelly,  Q.  C. ,  and  Dr.  Jenner  were  heard  for  the 
appellant 

Dr.  Phillimore  and  Dr.  Deane  were  heard  for  the  [436] 
respondent 

*  Their  Lordships'  judgment  was  delivered  by  [*  438] 

The  Right  Hon.  T.  Pemberton  Leigh  (afterwards  Lord  Kings- 
down). 

On  the  1st  of  December,  1851,  Anne,  the  wife  of  Joseph  Eman- 
uel Allen,  but  who  was  separated  from  her  husband,  and  who  had 
assumed,  and  was  known  by,  the  name  of  "  Foote, "  drew  up  in  her 
own  handwriting,  and  signed  and  sealed,  a  paper  of  that  date, 
described  in  its  commencement  as  the  **  last  will  and  testament  of 
me,  Anne  Foote,  of  Bath,  which  I  make  and  publish  for  all  my 
worldly  substance. "  By  this  instrument  she  gave  several  legacies, 
and  appointed  executors,  but  made  no  disposition  of  the  remainder 
of  her  property. 

She  had  a  power,  under  the  settlement  made  on  her  marriage,  to 
make  a  will,  but  the  paper  in  question  was  attested  by  only  one 
witness,  and  was,  therefore,  not  valid. 

On  the  13th  of  September,  1856,  being  then  on  her  death-bed, 
she  duly  executed  a  codicil,  thus  headed :  *  This  is  a  codicil  to  my 
last  will  and  testament "  By  this  codicil,  she  gives  to  her  servant, 
Eliza  Baker,  the  sum  of  £100,  "  with  as  much  of  my  furniture  as, 
in   the   opinion  of  my  executor,  will   be  suflBcient  to   furnish  a 
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sitting-room  and  a  bedroom. "     The  codicil  appoints  no  executor, 
and  contains  no  other  reference  to  the  will. 

On  the  following  day,  the  14th  of  September,  the  testatrix  died. 
On  her  death,  search  was  made  for  her  testamentary  papers  by  Sir 
Thomas  Herbert  Maddock,  who  was  one  of  the  executors  appointed 
by  the  paper  described  as  her  will,  and  to  whom,  in  pursuance  of 
the  testatrix's  direction,  a  letter  announcing  the  event  had  been 
sent  immediately  upon  her  death.  The  codicil  was  found 
[*  439]  in  a  chest  in  her  *  bedroom,  and  the  disputed  paper  was 
found  in  another  chest  which  had  been,  shortly  before  her 
death,  removed  from  her  bedroom  into  an  adjoining  room.  This 
paper  was  enclosed  in  a  sealed  envelope,  on  which  are  written  the 
words  —  "  Mrs.  Anne  Foote's  will. " 

No  other  testamentary  paper  of  any  description  was  found. 

Under  these  circumstances,  these  two  papers  have  been  admitted 
to  probate  by  the  Judge  of  the  Prerogative  Court ;  and  against  this 
decree  the  present  appeal  is  brought  as  regards  the  will. 

The  objection  relied  on  is,  that  there  is  no  such  distinct  refer- 
ence to  this  paper  in  the  coflicil,  as  to  enable  the  Court  to  receive 
parol  evidence  in  order  to  identify  it ;  that  it  is  not  identified  by  the 
description  of  a  "  will, "  for  that,  in  truth,  it  is  not  a  will ;  that 
it  is  not  identified  either  by  date  or  by  any  reference  to  its  con- 
tents, or  by  annexation  to  the  codicil,  so  as  to  distinguish  it  from 
other  papers  of  a  like  description,  if  more  than  one  were  found ; 
and  that  to  admit  this  paper  to  probate  on  the  ground  that  no 
other  is  produced  to  satisfy  the  description,  would  be  to  incor- 
porate the  will  in  the  codicil,  merely  by  parol  evidence,  and  not 
by  the  effect  of  the  reference  contained  in  the  codicil  itself. 

It  becomes  necessary  to  examine,  with  some  minuteness,  the 
rules  of  law  and  the  decided  cases  applicable  to  this  subject 

Before  the  *  Act  for  the  amendment  of  the  Laws  with  respect  to 
Wills,"  7  Will.  IV.  and  1  Vict  c.  26,  was  passed  in  the  year 
1837,  no  formalities  of  any  kind  being  necessary  in  the  execution 
of  a  will  or  codicil  as  to  personal  estate,  the  effect  of  a  well- 
executed  testamentary  instrument  upon  one  not  well 
[*  440]  *executed  could  hardly  come  before  a  Court  of  Probate. 
But  such  questions  arose  very  frequently  in  the  Temporal 
Courts,  with  respect  to  the  disposition  of  real  estate;  and  the 
statute  alluded  to  having  placed  wills,  as  to  real  and  personal 
property,  on  the  same  footing,  it  should  seem  that  the  authorities 
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upon  this  point  with  respect  to  real  estate,  whether  before  or  since 
the  statute,  in  the  Courts  of  Law,  arc  now  equally  applicable  to 
the  Court  of  Probate,  with  regard  to  personalty.  In  considering 
them,  however,  it  is  necessary  to  bear  in  mind  this  distinction 
between  cases  before  the  statute,  and  subsequent  cases,  namely, 
that,  before  the  statute,  a  testamentary  paper  not  executed  so  as  to 
affect  real  estate,  was  valid  as  to  personalty ;  was  really  a  will  or 
codicil,  and  might,  therefore,  strictly  answer  that  description  in  a 
subsequent  reference  to  it  by  that  name ;  whereas  since  the  statute 
came  into  operation,  no  paper  not  properly  executed  and  attested 
can,  in  strictness,  be  for  any  purpose  a  will  or  codicil. 

It  is  necessary  also  to  remember  the  distinction  between  the 
admissibility  of  evidence  to  prove  a  testamentary  paper,  and  of 
evidence  to  explain  its  meaning,  that  direct  evidence  of  intention, 
declarations  of  the  testator  by  word,  or  in  writing,  and  other 
testimony  of  a  similar  character,  are  admissible,  when  the  will  is 
disputed,  but  that  no  such  evidence  can  be  received  in  order  to 
explain  the  expressions  which  he  has  used.  Still,  in  construing 
his  will,  the  Court  is  entitled,  and  is  bound,  to  place  itself  in 
the  situation  of  the  testator  with  respect  to  his  property,  the 
objects  of  his  bounty,  and  every  other  circumstance  material  to 
the  construction  of  the  will,  and  for  this  purpose  to  re- 
ceive, if  occasion  require  it,  parol  evidence  of  those  *  cir-  [*  441] 
cumstances,  and  to  expound  his  meaning  with  reference  to 
them. 

In  the  celebrated  treatise  of  Sir  James  Wigram,^  cited  at  the  bar, 
these  rules  are  stated,  discussed,  and  explained  in  a  manner  which 
has  excited  the  admiration  of  every  Judge  who  has  had  to  consult 
it.  After  collecting  and  stating  the  effect  of  the  several  authori- 
ties, Sir  James  Wigram  sums  up  (as  it  appears  to  us  with  perfect 
accuracy)  the  result  in  these  terms :  "^  Every  claimant  under  a 
will  has  a  right  to  require  that  a  Court  of  construction,  in  the 
execution  of  its  office,  shall  —  by  means  of  extrinsic  evidence  — 
place  itself  in  the  situation  of  the  testator,  the  meaning  of  whose 
language  it  is  called  upon  to  declare.  It  follows  that  —  with  the 
light  which  that  situation  alone  affords  —  the  testator's  meaning 
can  be  determined  by  a  Court;  the  Court  which  so  determines  does, 
in  effect,  declare  that  the  testator  has  expressed  his  intention  with 

1  Wigram'8 ''  Extrinsic  Eyidence  in  Aid  of  the  Interpretation  of  WiUb,"  pp.  7-76 
(3rd  ed.). 
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certainty,  or,  in  other  words,  that  his  will  is  free  from  ambiguity. " 
—  Prop.  V.  par.  96. 

It  may  be  said  that,  on  the  present  occasion,  the  Court  of 
Probate  is,  to  a  certain  extent,  a  Court  of  construction ;  for  it  has 
to  determine  what  is  the  meaning  of  the  reference  made  by  the  tes- 
tatrix in  her  codicil,  to  her  last  will  and  testament  (the  executor 
under  which  is  to  determine  upon  one  of  the  gifts  in  the  codicil), 
and  whether  any,  and,  if  any,  what,  instrument  found  at  her  death 
is  thereby  referred  to. 

This  question  is  one  of  fact  which  obviously  must  be  explained, 
and  can  only  be  explained  by  parol  evidence.  At  first  sight  there 
is  no  difficulty ;  there  is  no  ambiguity  whatever  in  the  expression 
by  which  the  reference  is  made.  Parol  evidence  must  neces- 
sarily be  received  to  prove  whether  there  is  or  is  not  in 
[*442]  *  existence  at  the  testatrix's  death  any  such  instrument 
as  is  referred  to  by  the  codicil.  For  this  purpose,  inquiry 
must  be  made  and  evidence  must  be  offered  to  show  what  papers 
there  were  at  the  date  of  the  codicil,  which  could  answer  the 
description  contained  in  the  codicil ;  and  the  Court  having  by  these 
means  placed  itself  in  the  situation  of  the  testatrix,  and  acquired, 
as  far  as  possible,  all  the  knowledge  which  the  testatrix  possessed, 
must  say,  upon  a  consideration  of  those  extrinsic  circumstances, 
whether  the  paper  is  identified  or  not  If  the  will  in  question  had 
been  properly  executed,  there  can  be  no  doubt  that  it  would  have 
been  treated  as  the  instrument  referred  to  by  the  codicil ;  yet  it 
must,  in  that  case,  have  been  proved,  or  assumed,  that  there  was 
no  later  will  revoking  it  This  last  fact  is  one  which  is  in  truth 
a  necessary  foundation  of  the  establishment  of  every  testamentary 
paper. 

That  a  description  in  a  will  may  be  applied  to  a  subject  inaccu- 
rately described  in  it,  if  it  should  be  shown  by  parol  evidence  that 
there  is  no  subject  to  which  it  applies  with  accuracy,  can  admit  of 
no  doubt.  "  If  the  description  in  the  will  is  incorrect,  evidence, 
that  a  subject  —  having  such  and  such  marks  upon  it  —  exists, 
must  be  admissible,  that  the  Court  may  determiue  .whether  such 
subject,  though  incorrectly  described  in  the  will,  be  that  which  the 
testator  intended. "  — Wigram's  "  Extrinsic  Evidence  in  Aid  of  the 
Interpretation  of  Wills,"  Prop.  v.  par.  64. 

Is,  then,  the  evidence  in  this  case  sufficient  to  identify  the 
paper  propounded  as  the  will  ?    No  other  paper  has  been  found  to 
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which   the  description  can  apply;  here  is  a  paper  kept  hj  the 
testatrix  up  to  the  time  of  her  death  in  her  own  posses- 
sion, to  *  which,  according  to  her  view  of  that  paper,  it  [*443] 
does  apply  with  the  strictest  accuracy. 

If  we  are  to  read  the  codicil  with  the  knowledge  of  what  the  tes- 
tatrix knew,  namely,  that  she  had  this  testamentary  paper,  and 
that  she  had  no  other,  can  it  be  doubted  that  this  is  the  paper 
referred  to? 

It  is  said,  however,  that  this  is  merely  the  effect  of  parol  evi- 
dence ;  and  that  there  may  be  other  wills,  and  that  if  there  were 
two  there  is  nothing  in  this  codicil  to  distingui^h  which,  was  the 
will  referred  to.  Unless  there  were  two,  both  imperfectly  exe- 
cuted, and  both  of  the  same  date  (not  a  very  probable  event),  the 
question  could  not  arise.  As  we  have  already  observed,  the  effi- 
cacy of  every  will,  as  a  last  will,  depends  upon  the  fact  that  there 
is  none  later.  The  proof  of  this  must,  in  all  cases,  be  negative, 
and  necessarily  of  very  different  weight,  sometimes  amounting 
almost  to  certainty,  as  when  the  will  is  made  on  the  death-bed ; 
sometimes  open  to  great  doubt,  as  when  the  will  has  been  made 
many  years  before  the  death ;  but  in  every  case  the  Court  admit- 
ting the  instrument  to  probate,  must  be  satisfied  that  it  is  the  last 
will. 

Supposing  the  paper  propounded  as  a  will  in  this  case  had  been 
executed  a  few  hours  before  the  codicil,  and  that  there  was  posi- 
tive proof  that  the  testatrix  signed  no  other  paper  till  she  signed 
the  codicil,  the  objection  which  is  now  made  would,  in  law,  be 
precisely  of  the  same  force. 

It  has  not  been  disputed  that,  if  the  codicil  had  identified  the 
paper,  by  describing  it  as  containing  certain  bequests,  such  refer- 
ence would  have  been  sufBclent  to  let  in  the  proof,  yet  in  such 
case  the  proof  would  equally  depend  on  the  assumption 
that  *  there  was  no  later  will  which  contained  similar  [*444] 
bequests. 

No  doubt  the  rule  of  law  is  as  stated  by  Lord  Eldon  in  Smart 
V.  Prujean,  6  Vea  565  (5  R  R  395),  that "  an  instrument,  prop- 
erly attested,  in  order  to  incorporate  another  instrument  not 
attested,  must  describe  it  so  as  to  be  a  manifestation  of  what  the 
paper  is,  which  is  meant  to  be  incorporated. "  For  this  purpose  it 
is  necessary  that  it  should  be  so  described  as  to  leave  no  doubt  in 
the  mind  of  the  Judge,  in  the  circumstances  as  they  actually  existed 
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and  are  proved  before  him,  that  the  paper  referred  to  is  the  paper 
propounded. 

In  the  case  of  Smart  v.  Prujean,  the  testator  by  his  will  directed 
the  proceeds  of  his  real  estate  to  be  applied  to  such  purposes  as  he 
should,  by  a  private  letter,  which  he  stated  in  his  will  that  he 
intended  to  leave  with  the  abbess  of  a  convent  named,  or  her 
successor,  appoint  This  will,  according  to  the  statement  of  it  in 
the  report,  does  not  seem  necessarily  to  have  referred  to  any  par- 
ticular paper  then  in  existence.  The  letter  which  he  declared  his 
intention  to  leave  might  be  either  one  which  he  had  already 
written  or  one  which  he  intended  to  write.  In  point  of  fact  the 
testator  never  deposited  any  letter  in  the  custody  mentioned  in 
his  will,  but  at  his  death  two  papers  were  found  in  an  envelope, 
which  enclosed  also  his  will,  one  being  a  letter  addressed  to  his 
executors,  and  another  a  letter  addressed  to  the  abbess  in  question, 
both  documents  bearing  date  some  months  before  his  will,  and 
one  of  them  mentioning  that  he  had  devised  his  worldly  estate 
and  effects  to  trustees  upon  the  uses  mentioned  in  the  letter. 
[*445]  The  letter,  therefore,  in  *  terms,  referred  to  a  will  already 
made,  and  could  hardly  be  construed  to  refer  to  the  will 
actually  produced,  which  was  dated  many  months  afterwards. 
Nor  had  the  letter  been  delivered  over  to  the  abbess,  which  Lord 
Eldon  thought,  by  the  terms  of  the  will,  was  an  essential  part  of 
the  condition  to  give  it  validity.  He,  therefore,  very  naturally 
asked,  if  other  letters  had  been  proved,  how  could  these  be  dis- 
tinguished from  them  ?  He  did  not  on  that  occasion  express  any 
doubt  that  parol  evidence  might  be  received,  provided  the  refer- 
ence in  the  will  was  to  a  paper  already  existing  and  sufficiently 
identified. 

In  a  subsequent  case,  however,  if  Lord  Eldon's  observations  are 
accurately  reported,  he  appears  to  have  intimated  some  doubt 
whether  a  paper  antecedently  existing,  and  clearly  and  undeniably 
referred  to,  could  be  made  part  of  the  will,  Wilkinson  v.  Adam,  1 
Ves.  &  Bea.  422  (p.  506  post);  but,  if  any  such  doubt  was  ever 
thrown  out,  later  decisions  removed  it,  and  completely  established 
the  rule  that,  before  the  late  Wills  Act,  a  paper  distinctly  referred 
to  by  a  will  might  be  incorporated  in  it. 

A  reference  by  a  testator  to  his  last  will,  is  a  reference  in  its 
own  nature  to  one  instrument,  to  the  exclusion  of  all  others ;  if  so, 
the  description  identifies  the  instrument.  It  is  not  like  a  general 
reference  to  codicils,  of  which  there  may  be  several. 


R.  C.  VOL.  XXV.]      SECT.  I. — VAKIOUS  GENERAL  RULES.  451 

Ho.  1.  ^  Anm  T.  Haddock,  11  Xoore'i  P.  C.  C.  445-M7. 

In  the  numerous  cases  to  found  on  the  subject  of  republication 
of  a  will  by  a  codicil  duly  executed,  and  which,  in  efifect,  is 
equivalent  to  a  re-execution  of  the  former  instrument,  it  has  never 
been  held  necessary  that  the  codicil  should  refer  to  the  particular 
paper  containing  the  will,  so  as  to  distinguish  it  from  all  other 
wills. 

•In  Barnes  v.  Crowe,  1  Ves.  Jr.  497  (2  R  E.  154),  [«446] 
Lord  Commissioner  Eyre  observes :  "  The  testator's  ac- 
knowledgment of  his  former  will,  considered  as  his  will  at  the 
execution  of  the  codicil,  if  not  directly  expressed  in  that  instru- 
ment, must  be  implied  from  the  nature  of  the  instrument  itself ; 
as,  by  the  nature  of  it,  it  supposes  a  former  will,  refers  to  it,  and 
becomes  part  of  it;  and,  being  attested  by  three  witnesses,  his 
implied  declaration  and  acknowledgment  seem  also  to  be  attested 
by  three. "  It  was  decided  in  that  case,  that  the  republication  of 
a  will  by  a  codicil  was  not  only  a  recognition  of  the  will,  but  had 
the  effect  of  a  re-execution,  so  as  to  make  it  speak  as  from  the  date 
of  the  codicil,  and  to  give  a  different  meaning  to  a  general  devise 
of  lands  from  that  which  it  previously  had. 

To  this  doctrine  Sir  William  Grant,  though  he  felt  himself 
obliged  to  yield  to  authority,  was  much  opposed,  and  when  he  had 
to  consider  the  case  of  Barnes  v.  Crowe,  in  the  case  of  Pigott  v. 
Waller,  7  Ves.  118,  he  urged  very  strong  reasons  against  the 
principle  of  that  decision ;  but  that  a  codicil  to  a  will,  though  not 
referring  to  it,  recognises  a  preceding  will,  and  amounts  to  a 
republication,  he  does  not  intimate  any  doubt.  His  words  are: 
"  A  direct  republication,  or  re-execution,  is  an  unequivocal  act, 
making  the  will  operate  precisely  as  if  it  was  executed  on  the  day 
of  the  republication.  But  a  reference  to  the  will  proves  only,  that 
the  devisor  recognises  the  existence  of  the  will ;  which  the  act  of 
making  a  codicil  necessarily  implies ;  not  that  he  means  to  give  it 
any  new  operation,  or  do  more  by  speaking  of  it  than  he  had  already 
done  by  executing  it. "  He  afterwards  observes,  (p.  120) :  The 
Lords  Commissioners,  in  Baizes  v.  Crowe,  appear  to  have 
*  determined  "  that  every  codicil,  duly  attested,  ought  to  [*  447] 
be  held  a  republication.  Their  opinion  seems  to  be,  that 
the  codicil  was  incorporated  with  the  will.  The  general  proposi- 
tion referred  to  by  Lord  Commissioner  Eyre,  is,  that  the  execution 
of  a  codicil  should  in  all  cases  be  an  implied  republication. " 

In  the  case  of  Doe  d.  Williams  v.  Evans,  1  Cr.  &  M.  42  (38  R 
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E.  579),  a  testator  prepared  a  will  which  he  did  not  sign,  and 
about  a  fortnight  afterwards  duly  executed  a  codicil  on  the  same 
sheet  of  paper,  commencing  with  these  words :  **  Codicil.  —  I, 
David  Evans,  make  a  codicil  to  the  foregoing  will ; "  and  it  was 
held  that  the  codicil  operated  to  incorporate  and  establish  the  will. 
Mr.  Baron  Bayley,  in  giving  judgment,  observes,  "  The  will  was 
written  on.  part  of  a  sheet  of  foolscap  paper,  and  the  codicil  was 
written  on  the  same  sheet  Now,  if  the  codicil  had  not  referred 
to  the  will,  I  should  have  thought  that  it  did  not  set  up  that  in- 
strument; but  if  the  codicil  do  refer  to  the  will,  then  I  am  of 
opinion  that  it  does  set  it  up.  The  language  is,  *  CodiciL — I, 
David  Evans,  make  a  codicil, '  which  word  implies  an  addition  to 
a  former  instrument  It  proceeds,  *  a  codicil  to  the  foregoing 
will  I '  "  and  the  learned  Judge  then  observes,  **  The  testator,  by 
executing  this  codicil,  appears  to  me,  at  that  time,  in  as  plain 
terms  as  possible,  to  have  set  up,  not  only  the  codicil,  but  the 
will." 

In  this  case  there  was  a  distinct  reference  to  the  particular  paper 
referred  to  in  such  a  manner  as  to  exclude  all  doubt  of  the  instru- 
ment intended ;  but  in  the  case  of  Gti^t  v.  WUlasey,  2  Bing.  429, 
3  Bing.  614,  this  circumstance  was  wanting.  A  testator  there 
made  his  will,  duly  attested.  On  the  back  of  this  will 
[*  448]  he  wrote  three  codicils,  two  unattested,  *  and  the  last  at- 
tested. The  last  codicil  revoked  the  appointment  of  an 
executor  made  by  the  second  codicil,  but  did  not  otherwise  refer 
either  to  the  will  or  codicil.  The  Court  was  of  opinion  that  the 
last  codicil  operated  as  a  republication,  not  only  of  the  will  and 
of  the  second  codicil,  but  also  of  the  first 

It  is  true  that  in  both  these  cases  the  several  writings  were 
all  upon  the  same  sheet  of  paper,  but  when  the  difficulty  arises 
from  an  absence  of  the  ceremonies  required  by  the  Statute  of 
Frauds,  this  circumstance  does  not  seem  of  much  importance. 
It  may  greatly  facilitate  the  identification  —  it  may  make 
the  evidence  more  conclusive,  but  it  can  hardly  make  it  more 
admissible. 

Accordingly,  it  does  not  seem  to  have  been  thought  necessary  in 
subsequent  cases. 

In  the  case  of  Gordon  v.  Zord  Beay,  5  Sim.  274  (35  E.  E.  160), 
a  testator  made  his  will,  dated  the  17th  of  August,  1812,  duly 
executed  and  attested,  by  which  he  devised  £10,000  to  the  plain- 
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tifif,  charged  on  certain  estates.  He  afterwards  made  a  codicil, 
unattested,  dated  the  8th  of  April,  1814,  by  which,  after  reciting 
that  he  had  sold  the  estate  so  charged,  he  directed  that  the  lega- 
cies should  be  paid  out  of  and  charged  on  his  other  real  estates. 
On  the  13th  of  August,  1818,  he  made  a  second  codicil,  duly  exe- 
cuted and  attested,  by  which  he  confirmed  the  provisions  made  by 
his  will  of  the  17th  of  August,  1812,  in  favour  of  the  plaintiff,  but 
took  no  notice  of  the  codicil  of  the  8th  of  April,  1814 ;  yet  it  was 
held,  that  a  codicil  being  in  law  a  part  of  a  will,  the  second  codi- 
cil, by  confirming  the  will,  established  the  first  codicil  so  as  to 
charge  the  £10,000  legacy  on  the  real  estates. 

That  case  was  decided  in  1832.  In  the  subsequent 
«  case  of  Utterton  v.  BoUtis,  1  Ad.  &  Ell.  423  (40.  E.  R  [*449] 
326),  which  was  argued  before  the  Court  of  King's  Bench 
on  a  case  sent  from  the  Court  of  Chancery  in  1834,  a  question  of 
the  same  kind  arosa  In  that  case  the  testator  made  a  will,  dated 
the  12th  of  September,  1823,  duly  executed  and  attested,  and  after 
devising  a  house  in  Brompton  Terrace  to  his  daughter,  Mrs. 
Utterton,  gave  the  residue  of  his  real  and  personal  estate  to  trus- 
tees. By  a  memorandum  in  pencil  in  the  margin  of  his  will,  dated 
the  6th  of  August,  1825,  signed,  but  not  attested,  the  testator 
recited  that  he  had  sold  the  house  given  by  the  will  to  his  daugh- 
ter, and  gave  her  instead  of  it  a  house  in  Portugal  Street.  He 
afterwards  signed  another  unattested  codicil,  dated  the  29th  of 
August,  1825,  to  the  same  effect,  and  afterwards  made  several 
codicils  properly  executed  and  attested,  for  the  purpose  of  includ- 
ing in  the  operation  of  his  will,  after-purchased  estates.  The  last 
of  these  codicils  was  dated  the  5th  of  February,  1830,  and  was 
in  these  words :  "  I,  John  Eobins,  do  make  this  further  codicil  to 
my  will,  which  bears  date  the  12th  day  of  September,  1823.  I 
give  and  devise  all  real  estates  and  hereditaments  purchased  by  me 
since  the  date  and  execution  of  my  said  will,  to  the  trustees 
therein  named,  their  heirs  and  assigns,  to  the  uses  and  upon  the 
trusts  in  my  said  will  expressed  and  declared  of  and  concerning 
the  residue  of  my  real  estates. " 

The  house  in  Portugal  Street  had  been  purchased  between  the 
date  of  the  will  and  of  the  codicil  of  the  29th  of  August,  1825, 
and  the  question  for  the  consideration  of  the  Court  was,  to 
whom  the  house  in  Portugal  Street  passed;  it  being  contended 
on   the  part  of   Mrs.    Utterton,    that  the   last  codicil,    though 
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[*  450]  *  not  referring  to  any  instrument  but  the  will,  operated 
as  a  republication  of  all  the  codicils,  whether  attested 
or  unattested,  and  that  the  house  in  Portugal  Street  passed  to  Mrs. 
Utterton.  The  case  of  Gordon  v.  Lord  Beay  was  not  cited,  and 
the  Court  did  not  decide  whether  such  codicil  would  or  would  not 
establish  the  unattested  codicils  not  referred  to;  though  Mr. 
Baron  Parke  may  be  considered  to  have  intimated  an  opinion 
against  giving  to  the  codicil  what  he  terms  **  that  immense  effect 
in  republication  which  Mrs.  Utterton's  counsel  ascribe  to  it;* 
but  the  Court  held,  that  supposing  the  codicils  in  favour  of  Mrs. 
Utterton  to  have  been  duly  attested,  the  last  codicil  would  have 
» revoked  them,  and  devised  the  estate  in  question  to  the  trustees 
under  the  will.  The  learned  Judges  had  no  doubt  that  any  testa- 
mentary paper  unattested,  suflBciently  referred  to  a  duly  executed 
and  attested  codicil,  would  be  established  by  such  codicil,  though 
the  two  instruments  were  not  only  not  on  the  same  paper,  but 
were  not  even  in  the  same  country. 

This  is  the  result  which  we  collect  from  the  observations  which 
fell  from  the  Judges  in  the  course  of  the  argument,  though  they 
contented  themselves  with  sending  a  certificate  of  their  opinion 
to  the  Court  of  Chancery  as  to  the  effect  of  the  devise,  without  as- 
signing any  reasons. 

In  the  case  of  Badbum  v.  Jervis  3  Beav.  450,  decided  by  Lord 
Langdale,  the  cases  of  Guest  v.  Willasey,  Gordon  v.  Lord  Beay, 
and  Utterton  v.  Bobins,  were  all  cited ;  and  his  Lordship  was  of 
opinion,  that  a  codicil  duly  executed  and  attested,  though  referring 
only  to  the  will,  operated  to  establish  and  republish  all  previous 

codicils,  whether  duly  executed  or  not 
[*  451]  *  The  testator  there  made  a  will  giving  various  legacies, 
and  charging  his  real  estates  with  all  legacies  thereby 
given.  He  made  many  codicils,  some  duly  executed  and  attested, 
and  some  not ;  and  by  one  of  the  latter  class  he  gave  a  legacy  to 
Mr.  Brundrett.  His  eleventh  codicil  was  duly  executed  and 
attested,  and  began  in  these  words :  "  This  is  a  further  codicil  to 
the  last  will  and  testament  of  me,  Sir  Thomas  Clarges,  Bart ,  made 
this  10th  day  of  April,  1828."  The  codicil  was  confined  to 
revoking  the  appointment  of  two  gentlemen  named  in  the  will  as 
trustees,  and  the  legacies  given  to  them,  and  to  appointing  Brun- 
drett an  executor  and  trustee  in  their  stead.  Lord  Langdale  held, 
that  the  legacy  to  Brundrett  was  not  charged  on  the  real  estates. 
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because  the  codicil  did  not  so  charge  it,  and  the  will  charged 
only  the  legacies  thereby  given ;  but  he  was  clearly  of  opinion,  that 
the  last  codicil  operated  as  a  republication  of  all  the  preceding 
codicils,  as  well  as  of  the  will,  though  none  of  the  codicils  were 
referred  to.  His  language  is :  "  The  object  of  the  last  codicil, 
which  was  duly  executed  and  attested,  was  to  revoke  the  appoint- 
ment of  trustees  and  executors  named  in  the  will,  and  the  bequests 
given  to  these  trustees,  and  to  appoint  Mr.  Brundrett  to  be  exec- 
utor and  trustee ;  and  though,  in  effect,  it  operated  as  a  republica- 
tion of  the  will  and  former  codicils,  and  might  have  extended  any 
prior  general  devise  to  lands  subsequently  acquired  before  the  date 
of  the  last  codicil,  and  have  subjected  such  subsequently  acquired 
,  lands  to  a  general  charge  contained  in  the  will ;  yet,  considering 
it  as  a  republication  of  the  will  and  all  the  preceding  codicils,  I 
do  not  think  the  effect  is  to  charge  on  the  land,  legacies  which  by 
those  codicils  were  not  so  charged. " 

*  Aaron  v.  Aaron  3  De  G.  &  Sm.  475,  before  Lord  [*452] 
Justice  Knight  Bruce,  recognises  the  rule  of  law  as  estab- 
lished in  Gordon  v.  Lord  lieay,  and  treats  it  as  not  inconsistent 
with  the  decision  in  Utterton  v.  Robins;  and  his  Lordship 
observes,  **  that  it  can  make  no  difference  whether  the  codicil  be 
written  on  the  same  paper  with  the  will,  or  written  at  a  subsequent 
period,  or  not " 

The  cases  to  which  we  have  referred  all  turned  upon  instru- 
ments anterior  to  the  late  Wills  Act;  but  they  show  that  before 
that  Act,  in  order  to  give  validity  against  real  estate  to  a  testamen- 
tary instrument  previously  ineffectual  for  the  purpose,  such  a  gen- 
eral reference  was  sufficient  as,  when  compared  with  the  evidence 
produced,  would  enable  the  Court  to  identify  the  document;  that 
a  codicil  would  operate  as  a  republication  of  the  will,  and  that  a 
republication  of  a  will  would  amount  to  a  republication  of  what- 
ever antecedent  papers  might  answer  the  description  of  codicils, 
leaving  it  to  be  ascertained  by  parol  evidence  what  might  be  the 
particular  papers  answering  the  description  of  either  will  or 
codicil. 

This  doctrine  was  very  much  discussed  in  the  case  of  Hitchings 
V.  Woody  before  the  Judicial  Committee  in  1841,  reported  in  2 
Moore's  P.  C.  Cases,  355;  and  many  valuable  observations  bearing 
upon  this  question  were  made  by  Lord  Lyndhurst,  though,  as  the 
case  arose  before  the  Wills  Act  of  1837,  and  related  only  to  per- 
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sonal  estate,  it  has  not  the  authority  of  a  decision  on  the  point  in 
controversy. 

As  to  the  certainty  of  the  reference  required  by  the  law  in  the 
incorporating  instrument,  there  does  not  seem  to  be  much  distinc- 
tion, under  the  Statute  of  Frauds,  between  a  will  and  any 
[*  453]  other  instrument  *  In  either  case  it  is  necessary,  and  it 
is  sufficient,  that  the  description  should  be  such  as  to 
enable  the  Court,  when  the  evidence  is  produced,  to  say  what  is 
the  instrument  intended. 

In  the  case  of  Shortrede  v.  CJieek,  1  Ad.  &•  Ell.  57  (40  E.  R 
258),  a  guarantee  in  writing  referred  to  "  the  promissory  note,* 
and  evidence  was  offered  of  a  particular  promissory  note,  alleged 
to  be  the  one  in  question.  It  was  objected  that  the  writing  did 
not  specify  what  promissory  note  was  meant ;  that  there  might  be 
more  than  one.  But  the  opinion  of  the  Court  was,  that,  although 
if  there  had  been  more  than  one,  there  would  have  been  difficulty 
in  admitting  parol  evidence  to  prove  which  note  was  meant,  yet  as 
only  one  was  proved,  and  there  was  no  evidence  of  any  other,  the 
description  was  sufficient  Mr.  Baron  Pabke  observed,  in  answer 
to  the  argument  that  there  might  be  other  notes,  **  Even  if  the  note 
had  been  fully  described,  you  might  say  that  it  was  possible  there 
might  have  been  another  note,  and  that  the  contrary  should  have 
been  shown.  * 

The  same  doctrine  was  carried  still  further  by  Lord  Lyndhukst 
in  the  case  of  Hodges  v.  Uorsfall,  1  Euss.  &  My.  116  (32  E.  E. 
157).  A  Contract  in  writing  was  made,  one  of  the  terms  of  which 
related  to  the  execution  of  certain  buildings,  "  as  per  plan  agreed 
upon. "  In  that  case  several  plans  had  been  drawn  out,  and  dis- 
cussed at  different  times,  and  it  was  doubtful  which  was  the  plan 
meant  Lord  Lyndhurst,  in  a  bill  for  a  specific  performance  of 
the  contract,  held,  on  the  authority  of  Clinan  v.  Cook,  1  Sch.  & 
Lef.  22  (9  R  B.  3),  that  parol  evidence  was  admissible  to  prove 
which  of  the  plans  was  intended,  but  he  thought  that  the 
[*  454]  evidence  *  was  insufficient  to  identify  the  one  insisted  on, 
and  on  that  ground  dismissed  the  bill. 
It  has  been  supposed  that  this  case  is  open  to  criticism,  on  the 
ground  that  the  contract  did  not  of  necessity  refer  to  any  writing, 
and  that  to  ascertain,  by  parol  evidence,  which,  of  several  docu- 
ments, all  answering  the  description,  was  intended,  is  going  further 
than  any  former  case,  and  is  contrary  to  the  opinion,  or  inclination 
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of  the  opinion,  of  the  Judges  in  Shortrede  v.  Cheek  (Wigram's 
•*  Extrinsic  Evidence  in  Aid  of  the  Interpretation  of  Wills, "  Prop, 
vii.  par.  165,  p.  127,  in  note). 

For  the  present  purpose  it  is  quite  immaterial  to  consider  the 
value  of  these  objections.  In  this  case  it  is  clear,  that  the  thing 
referred  to  is  a  writing ;  that  it  is  in  its  nature  a  single  instru- 
ment; and  that  only  one  document  is  found  to  answer  the 
description. 

The  cases  of  Shortrede  v.  Cheek  and  Hodges  v.  Horsfall  are 
referred  to  by  Lord  Cottenham,  in  Squire  v.  Campbell  1  Myl.  & 
Cr.  480,  as  only  establishing  a  principle  which  he  seems  to  con- 
sider as  settled,  that  when  an  agreement  refers  to  some  other  docu- 
ment, the  identity  of  the  thing  referred  to  may  be  established  by 
parol  evidence. 

A  reference  in  a  will  may  be  in  such  terms  as  to  exclude  parol 
testimony,  as  where  it  is  to  papers  not  yet  written,  or  where  the 
description  is  so  vague  as  to  be  incapable  of  being  applied  to  any 
instrument  in  particular;  but  the  authorities  seem  clearly  to 
establish  that  where  there  is  a  reference  to  any  written  document, 
described  as  then  existing,  in  such  terms  that  it  is  capable  of  being 
ascertained,  parol  evidence  is  admissible  to  ascertain  it, 
and  the  only  question  *  then  is,  whether  the  evidence  is  [*  455] 
sufficient  for  the  purpose. 

Supposing  the  evidence  to  be  admissible  as  the  case  would  have 
stood  under  the  Statute  of  Frauds,  has  the  Wills  Act  of  1837, 
altered  the  general  law  upon  the  subject  ?  There  are  no  words  in 
the  Act  by  which  any  such  intention  is  declared.  It  has  altered 
the  mode  in  which  the  instrument  containing  the  will  is  to  be 
executed,  but  it  has  left  untouched,  as  it  appears  to  us,  the  ques- 
tion what  papers  are  to  be  held  included  in  the  instrument  so 
executed.  The  Statute  of  Frauds  enacted,  that  all  devises  of  lands 
shall  be  in  writing,  and  signed  by  the  devisor,  or  by  some  other 
peraon  in  his  presence,  and  by  his  express  directions,  and  shall  be 
attested  and  subscribed  in  his  presence  by  three  or  four  credible 
witnesses,  or  else  they  shall  be  void. 

The  Wills  Act,  7  Will.  IV.  and  1  Vict  s.  9,  provides,  that 
no  will  shall  be  valid  unless  it  be  in  writing,  and  signed  at  the 
foot  or  end  thereof  by  the  testator,  or  by  some  other  person  in  his 
presence  and  by  his  direction,  and  such  signature  shall  be  made  or 
acknowledged  by  the  testator  in  the  presence  of  two  or  more  wit- 
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nesses  present  at  the  same  time,  and  such  witnesses  shall  attest  and 
shall  subscribe  the  will  in  the  presence  of  the  testator,  but  no 
form  of  attestation  shall  be  necessary. 

The  ceremonies  necessary  to  authenticate  the  instiument  are 
altered,  but  no  alteration  is  here  made  in  the  effect  to  be  given  to 
words  used  in  it  It  should  seem  that  a  paper  which  would  have 
been  incorporated  in  a  will  executed  according  to  the  Statute  of 
Frauds  must  now  be  incorporated  in  a  will  executed  according  to 

the  new  Act 
[*  456]  *  In  those  instances  in  which  the  Legislature  was  of 
opinion  that  the  construction  put  by  decided  cases  upon 
the  Statute  of  Frauds,  as  to  the  execution  of  wills,  or  the  rules 
applied  to  devises  contained  in  them,  required  alteration,  provi- 
sions for  that  purpose  were  introduced  into  the  Act 

The  incorporation  of  unattested  documents  by  reference  in  an 
attested  will,  was  a  subject  of  very  great  importance,  and  had 
excited  much  attention,  the  propriety  of  which  had  been  sometimes 
doubted,  at  least  to  the  extent  to  which  it  had  been  carried.  It 
can  hardly  be  supposed  that  if  it  had  been  intended  to  introduce  so 
great  an  alteration  in  the  law,  it  would  not  have  been  introduced 
by  express  declaration.  But  to  have  introduced  any  such  declara- 
tion would  have  occasioned,  in  many  cases,  great  inconvenience  and 
injustice. 

The  only  circumstance  of  which  we  are  aware  from  which  any 
colour  can  be  given  to  the  argument  that  the  statute  had  the  opera- 
tion now  suggested,  is  the  construction  put  upon  it  by  this  com- 
mittee, in  Smee  v.  Bryer  6  Moore's  P.  C.  Cases,  404,  by  which 
it  was  held  that  the  signature  must  be  so  affixed  at  the  end  of  the 
will  as  to  leave  no  blank  space  for  any  interpolation  between  the 
end  of  the  will  and  the  signature ;  and  it  might  be  said  that  such 
a  security  against  fraud  could  not  be  afforded  if  a  paper  only 
referred  to  in  the  will  could  be  admitted  as  part  of  it  But  this 
construction  was  found  to  produce  such  extensive  injustice  that,  by 
the  statute,  15  &  16  Vict  c.  24,  the  Legislature  interfered  to 
alter  the  law  so  established,  and  this  Act  passed  before  the  codi- 
cil in  this  case  was  executed.  It  was  not  contended  in  this 
case,  nor,  as  far  as  we  are  aware,  has  it  been  contended 
[*457]  *in  any  case  since  the  Wills  Act  of  1837,  that  no  refer- 
ence, however  distinct,  is  now  sufficient  to  incorporate 
another  testamentary  paper  in  the  paper  duly  executed  ad  a  will 
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or  codicil,  but  the  question  has  always  been,  what  reference  in 
the  valid  paper  is  sufficient  to  let  in  evidence  to  identify  the  invalid 
paper. 

Upon  this  point  an  important  distinction  has  been  introduced  by 
the  Act,  to  which  we  have  already  alluded,  namely,  that  whereas 
before  the  Act  a  paper  not  duly  executed  might  be  a  codicil  as  to 
personal  estate,  and  might,  therefore,  be  referred  to  by  that  descrip- 
tion, no  such  paper  can  now  be  properly  so  designated. 

That,  with  this  exception,  the  law  on  this  subject  remains  as  it 
was  before  the  Act,  appears  from  an  examination  of  the  authorities, 
although  in  deciding  on  the  question  what  is  or  is  not  a  sufficient 
description  to  let  in  evidence,  cases  of  great  nicety  are  to  be  found. 

In  April,  1841,  the  question  now  raised  came  before  the  Prerog- 
ative Court  in  Smith's  Case,  2  Curt  796.  In  that  case  the  testa- 
tor, in  May,  1838,  made  a  codicil  to  his  will,  signed  but  not  at- 
tested. In  August,  1840,  he  made  a  further  codicil,  signed  and 
duly  attested.  This  was  written  on  the  second  side  of  the  paper 
on  which  the  former  codicil  was  written,  and  the  deceased  de- 
scribed it  as  "  a  second  codicil  to  my  last  will  and  testament.  * 
Sir  Herbert  Jenner  Fust  decreed  probate  of  both  codicils,  observ- 
ing :  "  The  latter  codicil  being  duly  executed,  referring  to  the 
former,  is  an  execution  of  the  former  codicil  also.  * 

In  the  case  of  the  goods  of  Sotheran,  2  Curt.  831,  *  the  [•  458] 
same  learned  Judge  recognised  the  rule  as  laid  down  in 
Smith's  Case,  but  held  the  reference  in  the  will  not  to  be  sufficient 
to  let  in  evidence  of  the  paper  propounded. 

In  January,  1843,  in  the  case  of  Claringhull  3  Notes  of  Cases, 
1,  Sir  Herbert  Jenner  Fust  again  acted  on  the  rule  laid  down 
in  Smith's  Case,  referring  to  it  as  the  interpretation  which  this 
Court  has  put  upon  the  Statute  of  Wills. 

In  the  course  of  the  same  year  he  had  to  determine  the  important 
case  of  Lord  Hertford's  Will  3  Curt  468.  The  testator  had 
there  made  a  will  and  twenty-nine  codicils.  Some  of  the  codicils 
were  made  before  the  Act  of  1837,  and  required  no  attestation; 
others  were  made  after  the  Act.  some  of  which  were  attested,  and 
others  not  One  codicil,  made  at  Milan  in  October,  1838,  was 
unattested.  He  made  a  further  codicil  dated  in  April,  1839,  duly 
executed  and  attested,  and  thereby  declared  that  he  ratified  and 
confirmed  his  will  and  codicils.  The  question  was  whether  the 
Milan  codicil  was  thereby  established,  and  it  was  decided  by  Sir 
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Hebbebt  Jenner  Fust  that  it  was  not,  and  upon  this  principle, 
that  it  was  not  a  codicil ;  that  it  was  not  distinctly  referred  to  as 
such;  that  there  were  other  papers  which  were  codicils,  and  which 
would  satisfy  the  words  of  the  instrument  referring  to  them ;  and 
that  the  Court  could  not,  therefore,  extend  the  words  of  reference 
to  an  instrument  not  answering  the  description. 

In  June,  1844,  the  case  on  Lord  Hertford's  testamentary  papers 
came  before  the  Judicial  Committee  by  way  of  appeal  from  the 
decision  of  Sir  Herbert  Jekner  Fust,  and  the  decision  was 

affirmed  (4  Moore's  P.  C.  Cases,  339).  Dr.  Lushington, 
[•459]  in  delivering  the  •judgment  of  the  committee,  observed 

very  strongly  upon  the  inconvenience  which  might  result 
from  admitting  papers  to  probate  neither  properly  executed  nor 
distinctly  identified ;  but  he  also  relied  on  the  ground  of  the  judg- 
ment in  the  Court  below,  namely,  that  there  being  no  reference  to 
the  particular  paper,  except  under  a  general  description  of  **  codi- 
cils," and  there  being  instruments  which  properly  answered  the 
description  of  codicils,  the  words  could  not  be  extended  to  an 
instrument  not  properly  answering  the  description. 

This  was  the  case  mainly  relied  on  by  the  appellant  in  the  argu- 
ment before  us.  It  is  a  decision  on  every  ground  entitled  to  the 
utmost  respect,  and  we  not  only  hold  ourselves  bound  by  its 
authority,  but  entirely  assent  to  its  principle.  We  can  find,  how- 
ever, nothing  in  it  inconsistent  with  the  rule  adopted  in  the  cases 
of  Smith  and  Claringbull,  which  applied  under  the  new  Act  the 
principles  adopted  under  the  old. 

The  question  came  again  before  Sir  Herbert  Jenner  Fust  in 
the  case  of  Ingoldby  v.  Ingoldhy  4  Notes  of  Cases,  493,  in  1846. 
In  that  case,  the  testator  made  an  unattested  codicil  to  his  will ; 
he  afterwards  made  a  second,  properly  attested,  with  the  words, 
"  This  is  another  codicil  to  my  will. "  On  his  death,  these  two 
codicils  only  were  found,  and  Sir  Herbert  Jenner  Fust  admitted 
them  to  probate.  The  learned  Judge  observes :  *  I  think  the  cir- 
cumstances of  this  case  are  sufficient  to  distinguish  it  materially 
from  the  Marquis  of  Hertford* s  Case.  There  is  only  one  paper 
here  which  comes  under  the  description  of  a  codicil.     It  is  not, 

indeed,  a  codicil,  because  it  is  not  duly  executed ;  but  it 
[*  460]  is  clear  that  the  testator  intended  it  to  be  a  *  codicil,  not 

only  from  the  paper  itself,  but  from  the  indorsement; 
and  it  was  attached  to  the  will  by  sealing-wax,  without  a  seal.    He 
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describes  the  second  paper  as  *  another  codicil, '  evidently  referring 
to  what  he  believes  to  be  in  existence.  I  apprehend  there  are 
cases  in  which  a  testator  has  bequeathed  property  to  his  children, 
and  there  being  no  legitimate  children  to  answer  the  description, 
illegitimate  have  taken.  So  here,  there  being  no  duly-executed 
codicil,  the  words  may  have  reference  to  an  unexecuted  codicil" 
The  learned  Judge  then  adverts  to  the  circumstance  that  there  was 
a  reference  in  the  second  codicil  to  a  bequest  contained  in  the  first, 
and  adverts  to  it  as  a  not  immaterial  circumstance,  but  does  not 
make  it  the  ratio  decidendi. 

The  same  question  again  came  before  the  Court  in  1849,  in  the 
case  of  Phelps  6  Notes  of  Cases,  695.  There  the  testator  made 
his  will,  duly  executed,  and  afterwards  made  a  first  codicil  on 
the  same  sheet  of  paper,  attested  by  only  one  witnesa  He  then 
executed  a  second  codicil,  duly  attested,  by  which  he  referred  to 
and  confirmed  the  will,  but  took  no  notice  of  the  first  codicil. 
Sir  Herbert  Jenner  Fust  held,  that  the  first  codicil  was  not 
established  by  the  second,  for  the  instrument  in  question  was  not 
a  codicil;  and,  therefore,  the  confirmation  of  the  will  did  not 
amount  to  a  confirmation  of  the  codiciL 

In  the  case  of  Haynes  v.  Hill  7  Notes  of  Cases,  256,  the  point 
once  more  arose  in  August,  1849.  In  that  case,  a  testator  made 
his  will  and  several  codicils,  the  last  of  which  only  was  attested 
The  last  codicil  confirmed  the  will,  but  said  nothing  of  the  codicil& 
The  question  was  in  truth  the  same  as  had  arisen  in  Phelps's 
Case,  and  the  same  decision  *  was  pronounced.  Sir  Her-  [*461] 
BERT  Jenner  Fust  went  very  fully  into  the  doctrine,  and 
held,  as  it  seems  on  the  most  satisfactory  grounds,  that  the  case 
was  governed  by  Lord  Hertford's,  there  being  no  reference  to  any- 
thing but  the  will,  and  the  unattested  codicils  not  being  part  of  it 

These  cases,  when  compared  with  Gordon  v.  Lord  Pear/,  clearly 
illustrate  the  distinction  introduced  by  the  Wills  Act,  to  which 
we  have  already  adverted. 

In  the  case  of  The  Countess  Dowager  of  Pembroke  1  Deane's  Ecc. 
Rep.  182,  Sir  John  Dodson,  from  whose  decision  the  present 
appeal  is  brought,  followed  the  decision  of  Sir  Herbert  Jenner 
Fust  in  Sotheron's  Case,  but  his  subsequent  decision  in  the 
present  case  shows  that  he  did  not  mean  to  infringe  upon  the  rules 
to  which  we  have  referred. 

The  result  of  the  authorities,  both  before  and  since  the  late  Act, 
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appears  to  be,  that  when  there  is  a  reference  in  a  duly-executed 
testamentary  instrument  to  another  testamentary  instrument  by 
such  terms  as  to  make  it  capable  of  identification,  it  is  necessarily 
a  subject  for  parol  evidence,  and  that  when  the  parol  evidence 
suflBciently  proves  that,  in  the  existing  circumstances,  there  is  no 
doubt  as  to  the  instrument,  it  is  no  objection  to  it  that,  by  possi- 
bility, circumstances  might  have  existed  in  which  the  instrument 
referred  to  could  not  have  been  identified. 

As  in  this  case  the  only  question  is  whether  there  is  suflBcient 
evidence  to  identify  the  paper  propounded*  as  the  will,  it  is  not 
necessary  to  consider  whether  any  evidence  was  received  in  this 
case,  to  which  objection  might  be. made.  The  facts  on  which  we 
rely  are,  beyond  all  question,  admissible  in  evidence, 
[•#462]  *  namely,  that  the  paper  in  question  was  written  by  the 
testatrix,  was  found  locked  up  in  her  possession  at  her 
death,  in  a  sealed  envelope,  on  which  there  was  an  endorsement 
describing  it  as  her  will ;  and  that  after  diligent  search  no  other 
paper  has  been  found  answering  the  description,  and  that  the  only 
trace  of  any  other  testamentary  paper  in  the  evidence,  is  the  proof 
of  an  earlier  will,  which  the  testatrix  destroyed. 

Their  Lordships,  therefore,  are  of  opinion,  that  the  decree  com- 
plained of  must  be  aflBrmed,  and  they  think  that  the  costs  of  all 
parties  must  come  out  of  the  estate.  They  cannot  properly  refer 
to  the  extra-judicial  opinion  of  any  individual,  however  eminent, 
as  an  authority  for  their  decision ;  but  it  is  satisfactory  to  them  to 
observe  that  (in  a  work  which,  though  it  professes  to  be  written 
only  for  the  unlearned,  may  often  be  consulted  by  the  most  learned 
with  advantage)  Lord  St.  Leonards  treats  as  clear,  a  point  which, 
from  its  extreme  importance,  their  Lordships  have  thought  it  advis- 
able to  examine  at  so  great  a  length.  In  the  "  Handy  Book  on 
Property  Law  "  (sixth  ed.  151),  we  find  the  following  passage : 
"  So  a  will  or  codicil  not  duly  executed,  may  be  rendered  valid  by 
a  later  codicil  duly  executed  and  referring  clearly  to  it,  or  in  such 
a  manner  as  to  show  the  intention.  Therefore,  if  you  were  to 
begin  your  codicil,  '  This  is  a  codicil  to  my  last  will, '  and  there 
was  only  one  will,  those  words  would  set  up  the  will,  although 
not  duly  executed.  **  That  very  learned  author  then  points  out  the 
distinction,  where  there  are  several  wills  and  codicils,  and  refers 
to  the  decision  in  Lord  Hertford's  Case,  which  he  understands  as 
we  do. 
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ENGLISH  NOTES. 

The  principle  on  which  the  mle  rests  is  the  same  as  that  which  re- 
lates to  the  incorporation  of  writings  in  a  signed  instrument  so  as  to 
constitute  a  good  memorandum  under  the  Statute  of  Frauds.  T^e  cases 
on  that  subject  are  dealt  with  in  the  notes  to  Wain  v.  Warltersy  Nos. 
22  &  23  of  ''Contract,"  6  R.  C.  251,  252. 

In  Stocka  V.  Funshon  (1880),  6  P.  D.  9,  50  L.  J.  P.  14,  44  L.  T. 
280,  29  W.  R.  214,  a  testator  (in  1876)  made  his  will  revoking  a  for- 
mer will  and  codicil  (of  1872),  and  on  the  same  day  made  a  "temporary 
codicil "  providing  that  the  former  codicil  (for  founding  a  scholarship 
in  a  certain  school)  should  remain  in  force  until  he  should  execute  an- 
other for  the  same  purpose.  He  subsequently  made  six  other  codicils, 
distinguishing  them  by  consecutive  numbers,  the  third  of  which  pro- 
vided for  the  scholarship,  but  was  by  inadvertence  not  signed  by  one 
of  the  witnesses.  On  application  for  probate.  Sir  James  Hannen, 
after  observing  that  it  was  of  no  practical  importance  whether  the  third 
codicil  was  included  in  the  probate  or  not,  said:  "I  shall  act  upon  my 
present  impression  that  the  mere  enumeration  of  the  codicils  does  not 
make  the  last  executed  a  sufficient  recognition  and  confirmation  of  the 
earlier  document,  which  turns  out  not  to  have  been  duly  executed.  The 
temporary  codicil  does  undoubtedly  keep  in  force  the  earlier  codicil  to 
the  will  of  1872,  and  therefore  that  codicil  of  1872,  together  with  the 
temporary  codicil,  must  be  admitted  to  probate." 

The  principal  case  was  cited  and  followed  by  Sir  James  Hannen 
in  the  case  of  In  the  Goods  of  Heathcote  (1881),  6  P.  D.  30,  50  L.  J.  P. 
42,  44  L.  T.  280,  29  W.  R.  356.  In  1874  a  married  woman  executed 
in  duplicate  a  will  which,  it  was  assumed,  would  not  in  itself  have 
been  valid.  In  1880,  having  become  a  widow,  she  executed,  in  dupli- 
cate, a  codicil  which  began :  "  This  is  a  codicil  to  the  last  will  and 
testament  of  me  S.  M.  Heathcote  of,  &c."  Both  parts  of  the  codicil 
were  in  her  own  handwriting,  and  each  was  written  on  the  same  sheet 
of  paper  with  one  of  the  parts  of  the  duplicate  will  of  1874.  The 
President  (Sir  J.  H annex)  (after  argument)  decided  that  the  will 
so  referred  to  in  the  codicil  should  be  admitted  to  probate.  He  said : 
*'  The  only  question  raised  for  my  determination  is,  whether  or  not  the 
will  of  1874  is  sufficiently  identified  as  the  *last  will  and  testament' 
referred  to  in  the  codicil.  I  have  nothing  to  do  with  any  question  of 
construction.  I  have  simply  to  say  whether  or  not  I  am  satisfied  that 
the  will  of  1874  is  the  document  referred  to."  He  considered  the  case 
as  governed  by  Lord  Kingsdown's  judgment  in  Allen  v.  Maddock^ 
(citing  the  passage  "It  may  be  said  .  .  .  identified  or  not,"  at  p.  448, 
ante),  and  observed  that  in  Stockil  v.  Punahon  {supra),  it  was  unnec- 
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essary  to  go  into  the  question  whether  extraneous  evidence  wonld  have 
been  admissible,  and  that  he  only  acted  upon  the  impression  that  the 
bare  fact  of  enumeration  was  not  sufficient. 

In  the  case  of  In  the  Goods  of  Daniels  (1882),  8  P.  D.  14,  52  L.  J. 
P.  23,  48  L.  T.  124,  31  W.  R  248,  the  testator  executed  his  will  on  the 
6th  of  May,  1882.  Subsequently  he  handed  to  his  brother,  William 
Daniel,  a  paper  (dated  26th  May,  1882)  headed  <<  A  list  of  small  sums 
of  money."  On  the  30th  of  June  he  addressed  to  his  brother  a  letter, 
which  he  signed  in  the  presence  of  two  attesting  witnesses,  in  the  fol- 
lowing terms:  "June  30th,  1882.  Dear  brother  William,  —  It  is  my 
wish  and  will  to  leave  after  my  death  to  Sarah  Jane  Randall  instead  of 
five  pounds  which  I  name  on  the  legacies  which  I  gave  you  my  wish  is 
nineteen  pounds,  nineteen  shillings  and  sixpence,  besides  all  her  wages 
belonging  to  her,  and  I  wish  you  to  hand  over  after  my  death  has  [^sie] 
she  has  been  a  good  servant."  On  an  application  for  probate  of  the 
will  together  with  the  letter  of  30  June,  1882,  and  the  list  of  legacies 
bearing  date  26th  of  May,  1882,  the  Presidekt  (Sir  J.  Hannen) 
granted  the  application  with  the  following  observations  :  *^  It  appears 
to  me  that  the  codicil  (».  e.,  the  letter  of  30  June,  1882),  which  is  un- 
doubtedly duly  executed,  refers  to  and  sufficiently  identifies  the  docu- 
ment of  the  26th  of  May,  1882,  since  no  other  paper  was  given  by  the 
testator  to  his  brother,  and  the  legacy  of  £5  to  Sarah  Jane  Eandall  is 
specifically  mentioned.  The  words,  'the  legacies  which  I  gave  you,' 
are  in  the  plural ;  and,  in  my  opinion,  they  convey  the  same  meaning 
as  '  which  I  named  in  the  paper  I  gave  to  you  containing  the  legacies 
I  desire  to  leave.'  I  therefore  arrive  at  the  conclusion  that  the  list  of 
legacies,  being  sufficiently  identified,  is  incorporated  in  the  codicil,  and 
is  entitled  to  probate  with  the  will  and  codicil." 

In  In  re  Trotter,  TroUer  v.  Trotter,  1899, 1  Ch.  764,  68  L.  J.  Ch. 
363,  the  principal  case  is  cited  and  applied  by  Bybke,  J.,  to  show  that 
a  gift  by  will  to  an  attesting  witness,  though  in  itself  void  by  sect.  16 
of  the  Wills  Act  (1  Vict.  c.  26),  may  be  validated  if  the  will  is  repub- 
lished by  a  codicil  referring  to  the  will  and  attested  by  persons  not 
interested  in  the  gift. 

AMERICAN  NOTES. 

The  principal  case  has  frequently  been  cited  and  followed  in  American 
decisions  and  text-books.  Thus  in  Newton  v.  SeamanU  Friend  Society^  130 
Massachusetts,  91,  39  Am.  Rep.  433,  Chief  Justice  Gray  said:  <'If  a  will, 
executed  and  witnessed  as  required  by  statute,  incorporates  in  itself  by  refer- 
ence any  document  or  paper  not  so  executed  and  witnessed,  whether  the  paper 
referred  to  be  in  the  form  of  a  will  or  codicil,  or  of  a  deed  or  indenture,  or  a 
mere  list  or  memorandum,  the  paper  so  referred  to,  if  it  was  in  existence  at 
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the  time  of  the  execution  of  the  will,  and  is  identified  by  clear  and  satiBfac- 
tory  proof  as  tlie  paper  referred  to  therein,  takes  effect  as  part  of  the  will, 
and  should  be  admitted  to  probate  as  such."  Citing  the  principal  case,  Alleti 
V.  Maddock,  supra.  To  like  effect,  see  Loring  v.  iSttinner,  23  Pickering  (Mass.)» 
08, 102;  Lucas  v.  Brooks,  18  Wallace  (U.  S.),  436;  WUbary.  Smith,  6  AUen 
(Mass.),  194 ;  Thayer  v.  Wellington,  9  id.  283,  292;  Dexter  v.  Harvard  College, 
176  Massachusetts,  192 ;  Baker's  Appeal,  107  Pennsylvania  State,  881,  52  Am. 
Rep.  478;  Wikoff's  Appeal,  15  id.  281 ;  Zimmerman  v.  Zimmerman,  2^  id.  375; 
Mortgage  Trust  Co,  v.  Moore,  150  Indiana,  465;  Felser  v.  Simpson,  58  id.  83; 
Brown  v.  Clark,  77  New  York,  369;  Hone  v.  Van  Schaick,  3  Barbour  Ch. 
(N.Y.)  488;  Tonnele  v.  HaU,  4  New  York,  140;  Smith  v.  SmUh,  54  New  Jer- 
sey Equity,  1 ;  Phelps  y.  Bobbins,  iO  Connecticut,  250;  Crosby  y.  Mason,  32  id. 
482 ;  Gerrish  v.  Gerrish,  8  Oregon,  351,  34  Am.  Rep.  585 ;  In  re  MurfieWs  Will, 
74  Iowa,  479;  Harvey  v.  Chouteau,  14  Missouri,  587, 55  Am.  Dec.  120;  Skinner 
V.  American  Bible  Soc,  92  Wisconsin,  209;  Ford  v.  Ford,  70  Wisconsin,  19; 
Allen  v.  Boomer,  82  id.  264,  370;  Hall  v.  Hill,  6  Louisiana  Ann.  745 ;  Young's 
Estate,  123  California,  337.;  Shillaber^s  Estate,  74  id.  144;  Skerreti's  Estate,  67 
id.  585;  Soher's  Estate,  78  id.  477;  Fickle  v.  Snepp,  97  Indiana,  289,  49  Am. 
Rep.  449  J  CJiambers  v.  McDaniel,  6  Iredell  Law  (N.  C),  226  ;  PoUock  v. 
Glassell,  2  Grattan  (Va.),  439  ;  Beall  v.  Cunningham,  3  B.  Monroe  (Ky.),  390, 
39  Am.  Dec.  469. 

In  New  York  apparently  a  paper  which  changes  or  adds  to  a  will  cannot 
be  incorporated,  but  only  one  which  serves  to  identify  or  explain.  Thus  where 
a  will  gave  a  legacy  of  "  910,000,  in  100  shai*es,  par  value  $100  a  share,  of 
the  capital  stock  of  some  good  railroad  or  coal  company  gaaranteed,"  to  be 
selected  from  the  testator's  securities,  the  testator  then  added,  *'  among  my 
papers  will  be  found  a  memorandum  of  the  various  securities  I  have  selected 
for  the  payment  of  the  several  legacies."  Such  a  paper  was  found  with  the 
will.  It  set  apart,  among  other  things,  to  the  beneficiary  named,  ^'  910,000  or 
100  shares  "  of  certain  railroad  stock  named.  It  was  held  that  the  paper  was 
of  a  testamentary  nature,  and  could  not  be  taken  as  a  part  of  the  will  to  affect 
or  modify  its  terms ;  and  so,  that  the  legacy  was  general,  not  specific.  Booth 
Y,. Baptist  Church,  126  New  York,  215,  248,  Mr.  Justice  Finch,  delivering  the 
opinion  of  the  Court,  said  :  "  If  the  legacy  framed  by  the  will  had  been  specific 
and  manifested  a  purpose  to  give  some  particular  security  or  securities,  and 
among  those  found  in  the  assets  there  proved  to  be  a  larger  number,  so  that 
doubt  arose  as  to  the  specific  securities  intended  to  be  given,  an  extrinsic 
memorandum  referred  to  in  the  will  to  identify  the  thing  given  might  be  con- 
sidered. But  that  is  not  the  case  here.  The  office  of  the  paper,  if  it  shall 
operate  at  all,  is  to  give  specifically  what  was  not  so  given  by  the  will ;  to 
change  its  terms  in  a  material  respect ;  to  alter  a  bequest  and  modify  the 
rights  of  the  legatees.  Such  a  paper,  we  think,  cannot  be  received  as  a  part 
of  the  will  to  affect  and  modify  its  terms,  and  change  what  was  a  general  or 
possibly  demonstrative  legacy  into  a  specific  one."  See  also  O'NeiCs  WUl, 
91  New  York,  516;  W^i^rns  v.  Freeman,  83  id.  561;  Langdon  v.  Astor,  16 
id.  9. 

The  will  must  rftfer  to  the  instrument  to  be  incorporated  as  being  in  ezis- 
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tence  at  the  time  the  will  is  executed.  Langdon  v.  Astor^  16  New  York,  9 ; 
WUley's  Estate,  128  California,  1;  ShUlaher's  Estate,  74  id.  144,  6  Am. 
St.  Rep.  433 ;  Smith  v.  Smithy  54  New  Jersey  Equity,  1 ;  Phelps  v.  Rohbins,  40 
Connecticut,  250  ;  Baker's  Appeal,  107  Pennsylvania  State,  381 ;  Magoohan*s 
Wai,  117  id.  238;  Thayer  v.  WeUington,  9  Allen  (Mass.),  283;  Broum  v. 
Clark,  77  New  York,  369 ;  Booth  v.  Baptist  Church,  126  New  York,  215, 
247. 

And  in  the  absence  of  such  a  reference  parol  evidence  is  not  admissible  to 
show  that  the  instrument  was  in  existence  at  the  date  of  the  will.  Page  on 
Wills,  8S.  162,  163.  Accordingly  a  will  giving  a  certain  sum  of  money  to  a 
person  in  trust,  to  appropriate  in  such  manner  as  the  testator  may,  by  any 
instrument  in  writing  under  his  hand,  direct  and  appoint,  is  ineffectual  to 
create  a  valid  bequest  in  favor  of  any  person  named  by  the  testator  as  a  bene- 
ficiary in  a  paper  subsequently  executed  by  him,  but  not  attested  in  conform- 
ity to  the  statute  of  wills  providing  that  no  will  shall  be  effectual  *'  unless  it  be 
in  writing  and  signed  by  the  testator,  or  by  some  person  in  his  presence  and 
by  his  express  direction,  and  attested  and  described  in  the  presence  of  the  tes- 
tator by  three  or  more  competent  witnesses."  Thayer  v.  WeUington,  9  Allen 
(Mass.),  283;  Langdon  v.  Astor,  3  Duer  (N.  Y.),  477, 16  New  York,  9;  Phelps 
V.  Robbins,  40  Connecticut,  250 ;  Hunt  v.  Evans,  134  Illinois,  496  ;  Heidenhei- 
mer  V.  Bauman,  84  Texas,  174;  Shillaher's  Estate,  74  California,  144,  5  Am.  St 
Rep.  433. 

The  will  should  so  describe  the  instrument  to  be  incorporated  as  to  make 
it  capable  of  identification,  though  parol  evidence  is  admissible  to  aid  in  such 
identification  and  to  establish  the  genuineness  of  such  instrument.  Newton  v. 
Seaman's  Friend  Society,  130  Massachusetts,  91,  93 ;  Murphy's  Estate,  104  Call- 
fomia,  554  ;  In  re  Soher,  78  California,  477 ;  In  re  Sanderson,  62  New  York 
State  R.  225;  Fester  v.  Simpson,  58  Indiana,  83;  Crosby  v.  Mason,  32 
Connecticut,  482. 

Although  the  writing  is  referred  to  in  the  will  as  existing,  parol  evidence 
is  admissible  to  show  that  the  writing  referred  to  did  not  exist  in  fact,"  and  if 
the  Court  is  convinced  by  such  evidence  that  the  writing  was  not  in  existence 
when  the  will  was  executed,  it  cannot  be  admitted  to  probate  as  a  part  of  the 
will.     ShUlaber's  Estate,  74  California,  144 ;  Hunt  v.  Evans,  134  Illinois,  496. 


No.  2.— DOE  D.  EVANS  v.  EVANS. 
(K.  B.  1839.) 

RULE. 

The  gift  in  a  will  of  "  estate,"  not  restrained  by  context, 
will  pass  all  the  testator's  interest  in  real  estate. 
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Doe  d.  EvanB  v.  EvanB  and  others. 

9  AdoL  &  ElliB  719-727  (8.  o.  1  P.  &  D.  472 ;  8  L.  J.  (N.  S.)  Q.  B.  212;  48  R.  B.  657). 

WiU,  —  Construction.  —  'Estate.* 

Tenant  by  demise  to  him  and  his  heirs  for  lives  devised  as  follows  [719] 
(after  legacies  of  money  and  furniture)  :  **  I  give,  bequeath,  and  devise 
to  my  wife  A.  all  my  money,  securities  for  money,  goods,  chattels,  and  estate 
and  effects  of  what  nature  or  kind  soever,  and  wheresoever  tlie  same  may  be 
at  the  time  of  my  death."  And  I  appoint  my  said  wife  executrix.  The  heir- 
at-law  was  not  mentioned  in  any  part  of  the  will. 

Heldy  that  by  the  word  **  estate  "  the  residue  of  the  term  passed  to  the 
widow. 

Although  it  was  contended  that,  by  a  covenant  in  the  lease,  such  a  dis- 
posal of  the  term  would  cause  a  forfeiture;  on  which  point  the  Court  gave  no 
opinion. 

Ejectment  for  messuages,  land,  &c.,  in  Carmarthenshire.  On 
the  trial  before  Coleridge,  J.,  at  the  Carmarthen  Spring  Assizes, 
1837,  it  appeared  that  the  lessor  of  the  plaintiff  claimed  as  eldest 
son  and  heir-at-law  of  Daniel  Evans;  the  defendants,  under  a 
devise  by  Ann  Evans,  widow  of  the  said  Daniel. 

Daniel  Evans  held  the  premises  in  question  (a  farm)  under  a 
lease  thereof,  granted  by  John  Bartlett  Allen  to  him  and  his 
heirs  for  certain'  lives,  which  were  not  extinct  when  this  action 
was  brought  The  premises  were  described  as  a  messuage,  tene- 
ment, and  lands  with  the  appurtenances.  The  lease  contained  a 
covenant  by  Daniel  Evans,  "  that  he  the  said  D.  E.  and  his  heirs 
shall  not  nor  will  not  at  any  time  during  the  said  term  sell,  alien, 
assign,  or  transfer  this  indenture  of  lease  or  the  premises  hereby 
demised,  or  any  part  thereof,  or  his  or  their  estate  and  interest 
herein,  for  all  or  any  part  of  the  said  term,  without  the  leave  or 
licence  in  writing  of  the  said  John  Bartlett  Allen,  his  heirs  and 
assigns,  for  that  purpose  first  had  and  obtained. "  And  there  was 
a  proviso  that,  if  Daniel  Evans  or  his  heirs  should,  during  the 
term,  sell,  alien,  or  transfer,  &c.  (as  above),  without  the  leave,  &c., 
the  lease,  and  the  term  thereby  granted,  should  cease,  determine, 
and  be  void,  and  it  should  be  lawful  for  the  lessor,  his  heirs,  &c. , 
to  re-enter. 

Daniel  Evans,  being  in  possession  under  the  above  lease, 
made  his  will  as  follows :  **  I  give  and  bequeath  *  to  my  [*  720] 
son  John  Evans  the  sum  of  £50.     I  give  and  bequeath  to 
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my  daughter  Maigaiet  Evans  the  sum  of  £50.  I  give  and  bequeath 
to  my  son  David  Evans  the  snm  of  £50.  And  my  will  and  mean- 
ing is,  that  the  said  several  sums  of  £50  each  be  paid  to  them  re- 
spectively when  they  attain  the  age  of  twenty-one  years  or  day  of 
marriage  Also  I  give  and  bequeath'  (bequest  of  household  fur- 
niture to  the  said  John,  Maigaret,  and  David,  to  be  provided  for 
them  by  the  executrix  after-named,  on  their  attaining  twenty- 
one,  or  marryingX  "  Also  I  give,  bequeath,  and  devise  unto  my 
beloved  wife,  Ann  Evans,  all  my  money,  securities  for  money, 
goods,  chattels,  and  estate  and  efiTects,  of  what  nature  or  kind 
soever,  and  wheresoever  the  same  may  or  shall  be  at  the  time  of 
my  death.  And  I  do  nominate,  constitute,  and  appoint  my  said 
wife  sole  executrix  of  this  my  last  will  Und  testament,  subject  to 
my  funeral  expenses,  the  above  l^acies,  and  all  my  just  debts, 
hereby  revoking, '  Sec  (revocation  of  all  former  wills).  '  In  wit- 
ness,' &c. 

Ann  Evans  survived  Daniel  Evans,  continued  in  possession,  de- 
vised the  lands  now  in  dispute,  and  died.  The  question  was, 
whether  or  not  these  lands  had  passed  to  her  by  Daniel  Evans's 
will.  A  verdict  was  taken  for  the  plaintiff,  with  leave  to  move 
to  enter  a  nonsuit  or  a  verdict  for  the  defendants.  In  the  ensuing 
term  a  rule  nisi  was  obtained  according  to  the  leave  reserved. 

[After  argument  ] 

[727]  Lord  Denman,  CL  J.,  delivered  the  judgment  of  the 
Court:  — 
The  question  was,  whether,  under  the  circumstances  of  this 
will,  it  was  to  be  considered  that  the  heir-at-law  was  passed  over, 
and  the  testator's  interest  in  the  lands  devised  to  Ann  Evans, 
through  whom  the  defendants  claimed.  And  we  think,  advert- 
ing to  the  doctrine  of  Lord  HarDwicke  in  Tilley  v.  Simpson,  2  T. 
R.  659  n.  (22  R  C.  837),  that  of  Lord  Kenton  in  Jongsma  v. 
Jongsma,  1  Cox,  362,  and  the  latter  cases  in  which  the  same 
principle  has  been  acted  upon  as  in  those  decisions,  that  the  realty 
does  pass  by  the  word  *  estate  '  in  this  will,  the  term  used  being 
capable  of  passing  it,  and  the  accompanying  words  being  satisfied 
by  reference  to  the  personal  property.  The  rule  will  therefore  be 
absolute.  Rule  absolve. 
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ENGLISH  NOTES. 

This  rule  has  already  been  anticipated  under  the  topic  ^*  Eeal  Estate/' 
22  R.  C.  837,  where  the  case  of  Tilley  v.  Simpson  is  employed  as  the 
ruling  case.  The  notes  to  that  case  contain  much  of  the  subsequent 
case  law  relating  to  this  subject. 

It  is  to  be  observed  that  the  point  relied  upon  in  Lord  Habdwicke's 
judgment,  that  the  words  preceding  the  word  "  estate  "  were  sufficient 
to  pass  the  whole  personal  estate,  has  not  entered  into  the  ratio  decU 
dendi  of  the  more  recent  cases. 

The  following  cases  further  illustrate  the  use  of  general  words  which 
have  been  construed  as  including  real  estate  :  — 

In  Wilce  v.  Wilce  (1831),  7  Bing.  664,  33  R.  R.  606,  the  testator 
commenced  his  will  with  the  words,  —  "As  touching  such  worldly 
property  wherewith  it  has  pleased  Grod  to  bless  me,  I  give,  devise,  and 
dispose  of  the  same  in  manner  following; ''  and,  after  various  bequests 
and  devises,  concluded:  "All  the  rest  of  my  worldly  goods,  bonds, 
notes,  book  debts  and  ready  money^  and  everything  else  I  die  possessed 
of,  I  give  to  my  son  George."  It  was  held  that  George  took  a  fee  in 
lands  of  the  testator  not  specifically  devised  by  the  will. 

In  Hamilton  v.  Buckmaster  (1866),  L.  R.  3  Eq.  323,  36  L.  J.  Ch.  58, 
the  testator,  after  saying  that  he  thereby  disposed  of  all  his  "worldly 
estate  and  effects  in  manner  following, "  directed  payment  of  his  debts, 
&c.,  out  of  his  personal  estate,  and  that  his  executors  should  sell  all  his 
stocks,  shares,  and  securities,  and  such  other  parts  of  his  personal  estate 
as  was  in  its  nature  saleable,  and  collect  and  get  in  all  money  due  and 
owing  to  him,  and  all  other  his  estatey  and  convert  the  sam9  into 
money,  and  stand  possessed  of  the  proceeds  upon  trust,  &c.  It  was 
held  by  Wood,  V.-C,  that  the  executrix,  who  in  the  absence  of  the 
co-executor  (who  was  heir-at-law)  had  alone  proved  the  will,  could 
•make  a  good  title  as  vendor  of  a  freehold  house  which  belonged  to  the 
testator. 

In  E^ans  v.  Jones  (1877),  46  L.  J.  Ex.  280,  the  testator  had  disposed 
of  his  property  as  follows:  "  First,  I  give  and  bequeath  to  my  wife  all 
my  household  furniture,  linen,  glass,  china,  plate,  farming  stock,  and 
all  my  personal  estate  and  effects,  whatsoever  and  wheresover,  and  of 
what  nature  or  kind  soever,  or  whatever  I  may  he  possessed  of  at  my 
decease,  to  and  for  her  own  sole  use  and  benefit."  It  was  held  by  the 
Exchequer  Division  that  the  real  estate  to  which  the  testator  was  enti- 
tled at  the  time  of  his  decease  passed  to  the  wife  under  this  bequest. 

Other  general  expressions  which  have  been  held  sufficient  to  pass  the 
real  estate  are  "property,"  Re  the  Greentoich  Hospital  Improvements 
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Act  (1855),  20  Beav.  458;  — "all  the  rest,"  AUree  v.  Attree  (1871), 
L.  E.  11  Eq.  280,  40  L.  J.  Ch.  192;  —  <*  effects  "  (with  context),  PAt7- 
lips  V.  Beal  (1858),  25  Beav.  25;  Smyth  v.  Smyth  (1878),  L.  R.  3  Ch. 
561;  HcXl  T.  HaU,  1891,  3  Ch.  389,  60  L.  J.  Ch.  802,  40  W.  E.  138. 

AMERICAN  NOTES. 

The  word  "  estate"  is  sufficiently  broad,  in  its  import  to  carry  real  as  well 
as  personal  property,  unless  limited  or  restricted  by  the  context,  or  by  some 
express  or  tacit  reference  to  other  provisions.  Blagge  v.  MUes,  1  Story 
(U.  S.),  426;  In  re  Carrier^  47  Federal  Rep.  438;  Dewey  v.  Morgan,  18 
Pickering  (Mass.),  295;  Godfrey  v.  Humphrey,  id.  537;  Tracy  v.  Kilbom, 
3  Gushing  (Mass.),  557;  Putnam  v.  Emerson^  7  Metcalf  (Mass.),  330;  War* 
ner  v.  WUlardy  54  Connecticut,  470;  Chapman  v.  Chick,  81  Maine,  109; 
Deering  v.  Tucker,  55  id,  284 ;  Josselvn  v.  Hutchinson,  21  id.  339 ;  Palmer  v. 
Dougherty,  33  id.  602 ;  Jackson  v.  De  Lancy,  11  Johnson  (N.  Y.),  365 ;  Jackson 
V.  Merrill,  6  id.  185, 191 ;  Terry  v.  Wiggins,  47  New  York,  512 ;  Taylor  v.  Dodd, 
58  id.  335;  PaUerson  v.  Wilson,  101  North  Carolina,  584;  Priester  v.  Priester, 

13  Richardson  (S.  C),  361 ;  Canedy  v.  Jones,  19  South  Carolina,  297,  301 ; 
Ewin  V.  Park,  3  Plead  (Tenn.),  713 ;  Backus  v.  Presbyterian  Asso,,  77  Mary- 
land, 50,  57;  Carter  v.  Gray,  58  New  Jersey  Equity,  411,  413;  Den  v.  Drew, 

14  New  Jersey  Law,  68;  Cook  v.  Lanning,  40  New  Jersey  Equity,  369; 
N orris  v.  CZarAr,  10  New  Jersey  Equity,  51 ;  Succession  of  Marks,  35  Louisiana 
Annual,  1054 ;  Matthews  v.  Matthews,  13  id.  197 ;  SmtVA  v.  ^mtVA,  17  Grattan 
(Va.),  268;  Crew  v.  Dixon,  129  Indiana,  85,  91;  Goudie  v.  Johiston,  109  id. 
427;  CrawZ  v.  Harrington,  33  Nebraska,  107,  ll2;  Flannery  v.  Hightower, 
97  Georgia,  592 ;  Doe  v.  Kinney,  3  Indiana,  50 ;  Andrews  v.  Brumjield,  32 
Mississippi,  107 ;  Shumate  v.  Bailey,  110  Missouri,  411 ;  Hojius  v.  HoJiuSy  92 
Pennsylvania  State,  305;  Naglee's  Estate,  52  id.  154. 

The  word  "estate  "  is  limited  to  personalty  only  in  case  there  are  qualify- 
ing words,  or  in  case  this  word  is  so  connected  with  other  words  expressing 
only  things  personal  as  to  limit  their  meaning.  Hunt  v.  Hunt,  4  Gray  (Mass.), 
190,  193,  per  Shaw,  Ch.  J.  Bullard  v.  Goffe,  20  Pickering  (Mass.),  252,  258 ; 
Havens  v.  Havens,  1  Sandford  Ch.  (N.  Y.)  324. 


No.  3.  — LAMBE  v.  EAMES. 
(L.  J.  J.  1871.) 

RULE. 

Words  expressive  of  a  general  purpose  appended  to  a 
gift  in  a  will  are  not  to  be  construed  into  a  trust  which 
would  defeat  the  general  purpose. 
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Lambe  v.  Eames. 

L.  R.  6  Ch.  597-602  (s.  o.  40  L.  J.  Ch.  447). 

Will.  —  Construction.  —  Absolute  Interest.  —  FamUy.  [597] 

A  testator  gave  his  estate  to  his  widow  <'  to  be  at  her  disposal  in  any  way 
she  may  think  best,  for  the  benefit  of  herself  and  family."  The  widow  by  her 
will  gave  a  part  of  the  testator's  estate  to  an  illegitimate  son  of  one  of  the  tes- 
tator's sons :  — 

Heldj  by  the  Court  of  Appeal,  affirming  the  decision  of  Malins,  Y.-C, 
that  the  gift  was  valid, 

John  Lambe  by  his  will  gave  his  freehold  house  in  Gockspur 
Street,  and  all  his  estate,  to  his  widow,  "  to  be  at  her  disposal  in 
any  way  she  may  think  best  for  the  benefit  of  herself  and  family. " 
The  testator  died  in  1851,  leaving  the  widow  and  children.  One 
of  his  sons  had  an  illegitimate  son,  Henry  Lambe,  bom  in  the 
lifetime  of  the  testator,  but  after  the  date  of  his  will. 

The  widow  died  in  1865,  having  by  her  will  devised  the  free- 
hold house  in  Gockspur  Street  to  trustees  upon  trust  for 
one  of  her  *  daughters,  Elizabeth  Eames,  but  charged  with   [*  598] 
an  annuity  for  Henry  Lambe. 

Henry  Lambe  filed  the  bill  in  this  suit  to  obtain  payment  of 
the  annuity,  which  was  disputed  by  Elizabeth  Eames  on  the 
ground  that  the  widow  had  only  a  power  of  disposition  amongst 
the  family,  and  that  Henry  Lambe  being  illegitimate  could  not 
take  under  that  power. 

The  Vice-Chancellor  Malins  decided  that  the  devise  to  the 
widow  was  absolute  and  that  she  had  therefore  power  to  devise  to 
the  plaintiff,  as  reported,  L.  R  10  Eq.  267. 

The  defendant  Elizabeth  Eames  appealed. 

Mr.  Bristowe,  Q.C.,  and  Mr.  W.  Barber,  for  the  appellant :  — 

This  case  is  covered  by  authority,  which  decides  that  such  a  gift 
constitutes  a  trust  for  the  benefit  of  the  children.  Woods  v.  WoodSy 
1  My.  &  Cr.  401 ;  Raikes  v.  Ward,  1  Hare,  445 ;  Crockett  v. 
Crockett,  1  Hare,  451,  2  Ph.  553 ;  Salushury  v.  Dmton,  3  K.  &  J. 
529 ;  Scott  v.  Key,  35  Beav.  291 ;  Godfrey  v.  Godfrey,  2  N.  R 
16,  11  W.  R  554;  Lucas  v.  Goldsmid,  29  Beav.  657.  The 
widow  was  probably  entitled  to  the  income  if  she  maintained  the 
family,  and  was  to  have  a  large  discretion  as  to  the  mode  of  invest- 
ment and  of  dealing  with  the  property,  but  that  is  all.     If  she  had 
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a  power  to  appoint  by  will,  it  could  only  be  amongst  the  family, 
and  that  will  not  include  the  plaintiff.  Beeves  v.  Baker,  18  Beav. 
372 ;  Brook  v.  Brook,  3  Sm.  &  Giff.  280.  It^uright  be  difficult  to 
say,  during  her  life,  what  was  the  exact  nature  of  the  trust,  as  it 
was  in  Crockett  v.  Crockett;  but  now  that  she  is  dead  it  is  clear 
that  all  which  remains  must  go  amongst  the  testator's  family. 
In  re  Parkinson's  Trust,  1  Sim.  (N.S.)  242. 

Mr.  Heath,  for  another  defendant. 

Mr.  Cotton,  Q.C.,  and  Mr.  Warner,  for  the  plaintiff. 

Mr.  Bristowe,  in  reply. 

[•  599]       *  Sir  W.  M.  James,  L.  J.  :  — 

In  this  case  my  opinion  is  that  the  decision  of  the  ViCE- 
Chancellor  is  perfectly  right  If  this  will  had  to  be  construed 
irrespective  of  any  authority,  the  construction  would,  in  my 
opinion,  not  be  open  to  any  reasonable  doubt 

It  is  the  will  of  a  man  who  was  in  business  as  a  shopkeeper, 
and  was,  when  he  made  his  will,  in  the  prime  of  life,  with  a  wife 
and  young  children,  and  it  is  to  this  effect :  —  [His  Lordship  then 
read  the  will.]  Now  the  question  is,  whether  those  words  create 
any  trust  affecting  the  property ;  and  in  hearing  case  after  case 
cited,  I  could  not  help  feeling  that  the  officious  kindness  of  the 
Court  of  Chancery  in  interposing  trusts  where  in  many  cases  the 
father  of  the  family  never  meant  to  create  trusts,  must  have  been 
a  very  cruel  kindness  indeed.  I  am  satisfied  that  the  testator  in 
this  case  would  have  been  shocked  to  think  that  any  person  call- 
ing himself  a  next  friend  could  file  a  bill  iii  this  Court,  and,  imder 
pretence  of  benefiting  the  children,  have  taken  the  administration 
of  the  estate  from  the  wife.  I  am  satisfied  that  no  such  trust  was 
intended,  and  that  it  would  be  a  violation  of  the  clearest  and  plain- 
est wishes  of  the  testator  if  we  decided  otherwise. 

The  testator  intended  his  wife  to  remain  head  of  the  family,  and 
to  do  what  was  best  for  the  family.  If  he  had  said,  "  I  give  the 
residue  of  my  property  to  my  three  sons,  each  to  take  his  share, 
to  be  at  his  disposition  as  he  should  think  best,  for  the  benefit  of 
him  and  his  family  *  —  in  such  a  case  it  would  be  clear  that  the 
testator  did  not  mean  to  tie  the  property  up,  but  to  give  a  share  to 
each  son,  believing  that  he  would  do  the  best  for  his  family. 

But  it  is  said  that  we  are  bound  by  authority.  The  cases  cited 
may,  however,  be  distinguished.     In  this  will  there  is,  in  the  first 
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place,  an  absolute  gift,  and  we  have  to  be  satisfied  that  this  gift  is 
afterwards  cut  down.  It  was  also  argued  that  in  some  cases,  as  in 
Crockett  v.  Crockett,  2  Ph.  553,  the  Court  has  decided  there  was 
some  interest  in  the  children,  but  did  not  declare  what  it  was, 
leaving  the  matter  to  be  dealt  with  after  the  death  of  the  tenant 
for  life. 

It  is  possible  that  in  this  case  there  may  be  some  obli- 
gation on  *the  widow  to  do  something  for  the  benefit  of  [*600] 
the  children ;  but  assuming  that  there  is  such  an  obliga- 
tion, it  cannot  be  extended  to  mean  a  trust  for  the  widow  for  her 
life,  and  after  her  death  for  the  children,  in  such  shares  as  she  may 
think  fit  to  direct  That  would  be  to  enlarge  the  will  in  a  way 
for  which  there  is  no  foundation;  but  unless  the  will  has  that 
meaning,  what  trust  is  there  ?  I  cannot  agree  that  she  is  to  take 
what  she  likes,  and  that  what  she  has  not  spent  is  to  go  at  her 
death  for  the  benefit  of  her  children.  In  Crockett  v.  Crockett,  it 
was  only  decided  that  the  children  had  some  interest,  and  if  the 
widow  fairly  satisfied  that  obligation,  and  gave  them  some  in- 
terest, nothing  more  could  be  required. 

Then  this  case  was  said  to  be  like  Godfrey  v.  Godfrey,  2  N.  R 
16,  11  W.  R  554  But  there  the  Vice-Chancellor  decided 
that  there  was  an  interest,  though  he  did  not  define  what  that 
interest  was :  —  [His  Lordship  then  read  and  commented  on  the 
judgment  in  Godfrey  v.  Godfrey^  and  said  that  the  ratio  decidendi 
in  that  case  was  that  there  was  a  trust]  But  it  is  impossible  in 
this  case  to  say  that  there  was  a  trust.  The  testator  clearly  in- 
tended her  to  deal  with  the  property  as  she  pleased,  and  contem- 
plated that  she  might  risk  it  in  his  trade. 

The  other  cases  cited  are  merely  illustrations  of  the  same  kind, 
and  do  not  enable  the  Court  to  escape  from  the  difiBculty  of  having 
to  decide  upon  the  meaning  of  the  word  "  family. "  It  seems  to 
me  impossible  to  put  any  restriction  upon  the  meaning  of  that 
word,  or  to  exclude  any  person  who,  in  ordinary  parlance,  would 
be  considered  within  the  meaning.  The  word  might  include  sons- 
in-law,  or  daughters-in-law,  and  many  others.  It  is  equally 
uncertain  what  the  property  is,  because  if  she  could  spend  any  part 
for  her  own  private  purposes,  then  there  might  be  nothing  left  for 
the  trust 

It  is  impossible  to  execute  such  a  trust  in  this  Court,  and  if  the 
case  stood  alone  I  should  say  that  no  sufficient  trust  was  declared 
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bj  the  win  But  if  there  be  any  sndi  obligation,  I  think  it  has 
been  fairly  dischaiged  by  the  way  in  which  she  has  made  her  will 
— giving  part  for  the  benefit  of  one  member  of  the  family,  and  part 
to  a  natural  son,  whom  she  might  reasonably  think  it  her  dnty 

to  benefit 
[*601]       *It  appears  to  me,  that  the  decision  of  the  YiCB- 

Chaxcellob  is  right,  and  that  the  appeal  must  be  dismissed. 

Sir  G.  Hellish,  L.X  : — 

I  am  of  the  same  opinion.  In  order  to  leyerse  this  decision  we 
must  think  that  the  testatrix  has  exceeded  the  authority  which 
was  given  to  her. 

Now  I  conceive  that  the  proper  course  is  to  find  out  what  this 
will  means,  and  not  to  give  the  construction  which  we  desire,  but 
to  ascertain  what  the  testator  desired.  We  may  take  into  consid- 
eration his  position  when  he  made  this  wilL  He  was  in  business 
as  a  shopkeeper,  and  had  a  wife  and  young  children :  —  [His  Lord- 
ship then  read  and  commented  on  the  terms  of  the  will,  and  said 
that  if  the  matter  was  unfettered  by  decision  he  should  be  inclined 
to  hold  it  an  absolute  gift  to  the  wife,  with  merely  an  expression 
of  the  testator's  motives  in  doing  so.]  But  suppose  that  these 
words  do  give  the  family  some  interest  —  what  is  that  interest  ? 
It  is  impossible  to  hold  in  this  case,  as  Lord  Cottenham  seems  to 
have  thought  in  Crockett  v.  Crockett^  2  Ph.  553,  that  the  wife  was 
tenant  for  life  and  the  children  entitled  in  remainder.  It  is  quite 
inconsistent  with  a  life  estate  that  she  should  be  able  to  dispose 
of  the  eorptcs.  At  all  events,  she  was  to  determine  the  interest 
which  each  child  was  to  take,  and  also  her  own,  and  I  do  not 
understand  how  a  Court  of  Equity  can  execute  a  trust  where  the 
testator  says  that  he  has  such  confidence  in  his  widow  that  he 
wishes  her,  and  not  the  Court  of  Chancery,  to  say  what  share  she 
shall  have  and  what  share  the  children  shall  have. 

I  do  not  see  why  the  wishes  of  the  testator  are  not  to  be  fol- 
lowed. The  Court  might  say  that  if  she  was  giving  the  whole 
away  she  was  not  honestly  executing  the  wishes  of  the  testator ; 
but  even  then  I  should  have  thought  the  words  in  this  will  too 
vague.  I  cannot,  however,  say  that  this  lady  has  gone  beyond 
what  she  was  entitled  to  do,  or  has  left  more  than  she  had  a  right 
to  leave.  Looking  at  the  very  general  terms  of  the  will,  it  is 
difficult  to  say  that  she  was  not  right  in  providing  for  this  ille- 
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gitimate  child.  [His  Lordship  then  read  and  commented  on  the 
judgments  in  Woods  v.  Woods,  1  My.  &  Cr.  401,  and 
Crockett  v.  Crockett,  and  said  that  if,  *  as  in  Crockett  v.  [*  602] 
Crockett,  it  was  so  very  difficult  to  decide  what  interests 
the  widow  and  children  took,  that  showed  that  the  testator  did 
not  intend  any  decision  to  be  made.  ]  Here  the  words  cannot  be 
confined  to  management,  for  the  wife  had  power  to  sell  the  corpus 
and  spend  it  —  she  might  spend  it  for  the  benefit  of  the  children, 
but  still  she  could  spend  it 

There  is  nothing  here  to  show  that  the  widow  has  exceeded  her 
power,  and  the  appeal  must  be  dismissed  with  costs. 

ENGLISH  NOTES. 

The  above  decision  was  followed  by  the  Master  of  the  Bolls  in 
In  re  Hutchinson,  and  Tenant  (1878),  8  Ch.  D.  640.  There  the  tes- 
tator had  given  all  his  property  to  his  wife  '' absolutely,  with  full 
power  for  her  to  dispose  of  the  same  as  she  may  think  fit  for  the  benefit 
of  my  family,  having  full  confidence  that  she  will  do  so."  The  Mas- 
ter of  the  Eolls  considered  that  the  intention  upon  the  face  of  the 
will  was  to  make  an  absolute  gift  \  and  he  thought  that  the  words  relied 
on  in  argument  as  creating  a  trust,  were  not  distinguishable  in  princi- 
ple from  those  in  Lambe  v.  Eames. 

In  In  re  Adams  and  The  Kensington  Vestry  (1883),  24  Ch.  D.  199, 
the  devise  was  to  the  absolute  use  of  the  wife,  her  heirs,  executors,  admin- 
istrators, and  assigns,  "  in  full  confidence  that  she  will  do  what  is  right 
as  to  the  disposal  thereof  between  my  children,  either  in  her  lifetime 
or  by  will  after^her  decease.*'  Pearson,  J.,  on  the  authority  of  Lambe 
V.  Eames  and  In  re  Hutchinson  and  Tenant,  decided  that  the  widow  took 
an  absolute  interest,  unfettered  by  any  trust.  He  discussed  the  point 
which  had  beeu  argued,  that  the  Court  of  Appeal  in  Lambe  v.  Eames 
had  relied  on  an  alternative  ground  of  decision,  but  held,  following  the 
decision  of  the  Master  of  the  Eolls  in  In  re  Hutchinson  and  Ten- 
ant, that  the  Court  of  Appeal  in  Lambe  v.  Eames  did  decide  that  the 
gift  was  absolute.  This  decision  of  Pearson,  J.,  was  confirmed  by 
the  Court  of  Appeal  (1884,  27  Ch.  D.  394,  406),  who  regarded  the  cases 
of  Lambe  v.  Eames  and  in  Be  Hutchinson  and  Tenant  as  showing  the 
desire  of  the  Court  upon  the  true  construction  of  the  whole  will  to  find 
out  the  real  intention,  instead  of  laying  hold  of  certain  words  as  cre- 
ating a  trust,  because  such  words  in  other  wills  had  been  held  to  create 
a  trust. 

The  same  principles  are  applied  by  the  Judicial  Committee  of  the 
Privy  Council  in  Mussoorie  Bank  v.  Raynor  (1882),  7  App.  Cas.  321, 
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L.  R.  9  Ind.  App.  70;  by  Chattkbtoh,  V.-C,  in  Ireland  in  Morrin  v. 
Moi-rin  (1886),  L.  B.  19  Ir.  37;  by  the  Court  of  Appeal  in  In  re  Dig- 
gl^Sy  Gregory  v.  JEdmondson  (1888),  39  Ch.  D.  253,  59  L.  T.  884;  by 
Kekewich,  J.,  and  the  Coart  of  Appeal  in  In  re  Hamilton^  Trench  y. 
HamUtan,  1895, 1  Ch.  373,  1895,  2  Ch-  370, 64  L.  J.  Ch.  799,  72  L.  T. 
748,  43  W.  R.  547;  and  by  the  Court  of  Appeal  in  EiU  v.  Hill,  1897, 
1  Q.  B.  483,  66  L.  J.  Q.  B.  329. 

There  is,  on  the  other  hand,  a  decision  of  the  Court  of  Appeal  in  Ire- 
land in  In  re  Holy's  Trusts  (1889),  L.  B.  23  Ir.  130,  where  a  testator 
left  £2000  to  his  sister  £.  ^^for  her  sole  and  separate  use,  free  from 
the  control  of  her  husband,  and  to  be  appropriated  by  her  to  and 
amongst  her  children  in  such  shares  as  she  shall  think  proper. '^  £• 
predeceased  the  testator,  leaving  children.  The  Courts  affirming  the 
decision  of  the  Vice-Chakcellob  that  the  legacy  did  not  lapse,  and 
that  there  was  an  implied  gift  of  the  capital  sum  to  E.'s  children,  the 
ground  of  decision  was  that  there  was  no  question  of  precatory  trust, 
but  a  clear  direction  to  E.  to  ''  appropriate." 

ABiERICAN  NOTES. 

Words  expressing  the  general  purpose,  intention,  or  wish  of  the  testator, 
or  indicating  his  motive  in  making  a  gift,  will  not  be  construed  to  create  a 
trust.  Randall  v.  RandaU,  135  Illinois,  398;  GUes  v.  Anslow,  128  id.  196; 
Bryan  v.  Howland,  98  id.  630 ;  RheU  v.  Mason,  18  Grattan  (Va.),  541 ;  Hill  v. 
Page,  Tennessee  (1895),  36  Southwestern  Rep.  735 ;  In  re  Bogart's  Will,  43 
App.  Div.  (N.  Y.)  582,  60  New  York  Supp.  496;  BUU  v.  BilU,  80  Iowa,  269; 
Broum  v.  Perry,  51  App.  Div.  (N.  Y.)  11,  64  N.  Y.  Supp.  402;  Burle  v.  Valen- 
tine,  62  Barbour  (N.  Y.),  412;  In  re  Bellas*s  Estate,  176  Pennsylvania  State, 
122 ;  HeppenstaWs  Estate,  144  Pennsylvania  State,  259 ;  WeUer  v.  WeUer,  22 
Texas  Civil  App.  (1899),  247 ;  MartCs  Estate,  California  (1900),  61  Pacific  Rep. 
964;  HessY,  Singler,  114  Massachusetts,  56. 

Wliere  a  testator  devised  his  whole  estate  to  his  wife  '*  in  her  own  name 
and  for  her  own  purposes,  with  only  this  condition,  that  I  wish,  at  the  death 
of  my  wife,  that  she  should  make  an  equal  division  of  her  estate  to  such  chil- 
dren as  shall  survive  her,  or  their  representatives,"  it  was  held  that  the  will 
did  not  create  a  trust  in  favor  of  those  children,  but  gave  the  wife  an  absolute 
title.  Sears  v.  Cunningham,  122  Massachusetts,  538.  **  The  intention  of  the 
testator,  as  gathered  from  the  whole  will,  controls  the  Court;  in  order  to 
create  a  trust,  it  must  appear  that  the  words  were  intended  by  the  testator  to 
be  imperative ;  and  when  property  is  given  absolutely  and  without  restriction, 
a  trust  is  not  to  be  lightly  imposed  upon  mere  words  of  recommendation  and 
confidence."  Hess  v.  Singler,  114  Massachusetts,  56,  59,  per  Gray,  Ch.  J. 
Accordingly  it  was  held  in  this  case,  that  a  devise  of  the  residue  of  the  tes- 
tator's estate  to  his  son,  <'to  have  and  to  hold,"  "  to  him,  his  heirs  and 
assigns  forever,  to  his  and  their  own  use,'*  subject  to  a  charge  for  the  support 
of  the  wife  and  of  the  sister  of  the  testator,  followed  by  this  clause,  "  I  hereby 
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signify  to  my  said  son  my  desire  and  hope  that  he  will  so  provide,  by  will  or 
otherwise,  that  in  case  he  shall  die  leaving  no  lawful  issue  living,  the  property 
which  he  will  take  under  this  will  shall  go  in  equal  shares"  to  certain  named 
relations  of  the  testator,  does  not  create  a  trust  in  favor  of  those  relations,  but 
gives  the  devisee  an  absolute  title. 

A  bequest  by  a  husband  to  his  wife  of  his  life  insurance  to  be  used  "  in 
supporting  and  maintaining  herself  and  her  our  children,"  does  not  create  a 
trust  in  favor  of  the  children.  Citizen^s  Bank  i*  Trust  Co.  v.  Bradt  (Ten- 
nessee), 50  S.  W.  Rep.  778. 

A  bequest  to  the  wife  of  the  testator's  son  and  to  her  children  by  the  said 
son,  for  the  support  and  good  of  the  family,  the  said  son  included,  but  not  to 
be  at  the  disposal  of  the  said  son,  does  not  show  an  intention  to  create  a  trust, 
the  language  of  the  testator  merely  expressing  the  motive  for  the  bequest. 
Elkinton  v.  ElkirUon  (New  Jersey  £q.),  IB  Atlantic  Rep.  587. 

A  clause  in  a  will,  expressing  the  testator's  **  will  and  intention,"  that 
his  residuary  legatee  **  may  dispose  of  the  furniture,  plate,  pictures,  and  all 
other  articles  now  in  my  house,  absolutely,  as  he  may  deem  expedient,  in 
accordance  with  my  wishes,  as  otherwise  communicated  by  me  to  him,"  gives 
the  legatee  the  absolute  property  in  these  articles,  even  though  the  will  con- 
tains a  previous  residuary  bequest  to  the  legatee  for  life,  with  remainder  over. 
Wells  V.  Doane,  3  Gray  (Mass.),  201;  and  see  Veeder  v.  Meader^  157  Massa- 
chusetts, 413. 

A  testator,  by  his  will,  gave  to  his  two  younger  sons  all  his  estate,  real  or 
personal,  in  fee  simple.  The  will  then  proceeded  as  follows:  "In  making 
this  disposition  of  my  property,  I  assume  that  my  eldest  son  will  understand 
and  appreciate  my  reasons  for  giving  whatever  property  I  may  have  at  my 
decease  to  his  younger  brothers ;  and  that  they  on  their  part  will  not  fail  to 
dojor  him  and  his  family  all  that  in  the  circumstances  the  truest  fraternal 
regard  may  require  them  to  do."  It  was  held,  that  the  will  did  not  create  a 
trust  for  the  benefit  of  the  testator's  eldest  sou  and  family,  and  that  the 
devisees  took  an  estate  in  fee  simple.  Rose  v.  Porter,  141  Massachusetts,  300. 
A  devise  of  the  residue  of  a  testator's  estate  to  his  wife,  to  be  ''at her  sole  use 
and  disposal,"  followed  by  this  clause,  ''  My  said  wife  is  fully  acquainted  with 
my  reasons  for  this  disposal  of  my  estate,  and  will  by  her  own  last  testament 
do  what  is  right  and  just  to  my  children  and  their  natural  heirs,"  does  not 
create  a  trust  in  favor  of  the  children,  but  gives  the  wife  an  absolute  title. 
Sturgis  v.  Paine,  146  Massachusetts,  ^54.  To  like  effect,  see  Barrett  v.  Marsh, 
126  Massachusetts,  213 ;  Gibbins  v.  Shepard,  125  id.  541 ;  Sears  v.  Cunning- 
ham,  122  id.  538;  Pennoch's  Estate,  20  Pennsylvania  State,  268;  Paisley's  Ap- 
peal, 70  id.  153;    Allen  v.  Fumess,  20  Ontario  App.  34. 

In  a  recent  case  in  California,  the  rule  is  well  stated  as  follows :  "  The 
authorities  all  agree  that,  when  an  absolute  estate  has  been  conveyed  in  one 
clause  of  a  will,  it  will  not  be  cut  down  or  limited  by  subsequent  words,  ex- 
cept such  as  indicate  as  clear  an  intention  therefor  as  was  shown  by  the 
words  creating  the  estate.  Words  which  merely  raise  a  doubt  or  suggest  an 
inference,  will  not  affect  the  estate  thus  conveyed,  and  any  doubt  wMch  may 
be  suggested  by  reason  of  such  subsequent  words,  must  be  resolved  in  favor 
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of  the  estate  first  conveyed.  This  rale  of  constraetion  coDtrols  the  rale  that 
an  interest  given  in  one  clause  of  a  will  may  be  qualified  by  a  subsequent 
clause."  In  re  MartVs  EsUUe  (California),  61,  Pacific  Rep.  964,  966,  citing 
Hess  V.  Sififfler,  114  Massachusetts,  66 ;  Clarke  v.  Leupp,  88  New  York,  228 ; 
Freeman  v.  CoU,  96  id.  63;  Clay  v.  Woody  163  id.  134;  FuUenwider  v.  Watson, 
113  Indiana,  18. 

A  gift  to  one  in  general  terms,  of  real  or  personal  property  or  both,  or 
the  gift  of  the  full  use,  control,  and  enjoyment  of  such  property,  with  an 
expression  by  the  testator  of  his  desire,  request,  hope,  or  confidence  that  sach 
part  of  the  property  as  shall  remain  undisposed  of  by  the  devisee  or  legatee  at 
his  decease  shall  go  to  certain  other  persons  named,  is  an  absolute  gift  to  such 
devisee  or  legatee,  and  creates  no  trust  in  favor  of  such  other  persons  in 
respect  to  such  part  of  the  property  as  remains  undisposed  of  by  such  devisee 
or  legatee.  No  trust  is  implied  from  such  language  used  after  a  disposition 
of  property  in  terms  importing  an  absolute  and  uncontrolled  ownership,  or  a 
clear  discretion  in  the  devisee  or  legatee,  make  full  use  or  disposition  of  the 
property.  Howard  v.  Carusij  109  United  States,  726;  Kimball  y,  5u//it»n, 
113  Massachusetts,  346 ;  FaUs  v.  Fates,  148  id.  42 :  Kelley  v.  Meins,  136  id.  231 ; 
Damrell  v.  Hartt,  137  id.  218;  Lyon  v.  Marsh,  116  id.  232;  Joslin  ▼.  Rhoades, 
160  Massachusetts,  301 ;  Johnson  v,  BaUelle,  126  id.  463 ;  GiibinsY.  Shepard,  id. 
541 ;  Bowenv.  Dean,  110  id.  438;  Hess  v.  Singler,  114  id.  56;  Spooner  v.  Lore- 
joy,  108  id.  629;  Foster  v.  Smithy  166  id.  379;  Wilmoth  v.  Wilmoth,  34  West 
Virginia,  426  ;  Seamonds  v.  Hodge,  86  id.  305 ;  Bain  v.  Buff,  76  Virginia, 
871 ;  Rhett  ▼.  Mason,  18  Grattan  ( Va.),'  641 ;  May  v.  Joynes,  20  Grattan 
(Va.),  692;  Missionary  Society  v.  Calvert,  32  id.  357;  Carr  v.  Effinger,  78 
Virginia,  197;  Cole  v.  Cole,  79  id.  251;  Wolfer  v.  Hemmer,  144  Illinois, 
564;  Randall  v,  Randall,  136  Illinois,  398;  Zimmerv,  Sennott,  134  id.  505; 
Cashman*s  Estate,  28  Illinois  App.  346  ;  Hambel  v.  Hambel,  109  Iowa,  459  ; 
Brewster  v.  Douglas,  Iowa,  80  N.  W.  Rep.  304 ;  Bills  v.  Bills,  80  Iowa,  269 ; 
Law  V.  Douglass,  107  Iowa,  606 ;  Pellizzarro  v.  Reppert,  83  Iowa,  497;  Halliday 
V.  Stickler,  78  Iowa,  388  ;  Williams  v.  Allison,  33  Iowa,  278;  Rona  v.  Meier, 
47  Iowa,  607;  Small  v.  Field,  102  Missouri,  104;  Jones  v.  Jones,  93  Kentucky, 
532;  Cressler's  Estate,  161  Pennsylvania  State,  427;  Mazurie's  Estate,  182  id. 
157;  Evans  v.  Smith,  166  Pennsylvania  State,  625;  Gilchrist  v.  Empjield,  194 
Pennsylvania  State,  397;  Kaufman  v.  Burgert,  195  id.  274;  Ashton  ▼.  Great 
Northern  R,  Co.,  78  Minnesota,  201,  80  N.  W.  Rep.  963;  McNuttv.  McComb, 
61  Kansas,  26;  Boston  Safe  Deposit  ^  Trust  Co.,  v.  Stich,  61  Kansas,  474; 
Jones  V.  Bacon,  68  Maine,  34, 28  Am.  Rep.  l\Bamer  v.  Banzer,  166  New  York, 
429;  Goodwin  v.  Coddington,  164  id.  283;  Clarke  v.  Leupp,  88  id.  228; 
Lumpkin  v.  Rodgers,  155  Indiana,  285,  58  N.  E.  Rep.  72 ;  Langman  v.  Marh€ 
(Indiana),  68  N.  E.  Rep.  191. 

A  gift  over  after  an  absolute  and  unqualified  interest  in  the  first  taker  is 
void,  because  it  is  inconsistent  or  repugnant.  Bowen  v.  Dean,  110  Massa- 
chusetts, 438;  Ide  v.  Ide,  6  id.  500;  Gifford  v.  Choate,  100  id.  843;  HaU  v. 
Marsh,  100  id.  468 ;  Harris  v.  Knapp,  21  Pickering  (Mass.),  412, 416 ;  Burbank 
V.  Whitney,  24  id.  146 ;  Ramsdell  v.  Ramsdell,  21  Maine,  288;  Jones  v.  Bacon,  68 
Maine,  34;  McKemie's  Appeal,  41  Connecticut,  607;   Brewster  v.  Douglas, 
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Iowa,  80  N.  W.  Rep.  804;  Melson  v.  Cooper,  4  Leigh  (Va.),  408;  McNutt  v. 
McComb,  61  Kansas,  26 ;  Jackson  v.  Bull,  10  Johnson  (N.  Y.),  19 ;  Smitk  v. 
Van  Ostrand,  64  New  York,  278;  Van  Home  v.  Campbell,  100  New  York, 
287;  Theological  Seminary  v.  Kellogg,  16  id.  83 ;  Hunt  y.  Hawes,  181  Llinois, 
843 ;  Lambe  v.  Drayton,  182  Illinois,  110 ;  StoweU  v.  Hastings,  69  Vermont,  494 ; 
Cam/eron  v.  Parish,  166  Indiana,  329 ;  Howard  v.  Carusi,  109  United  States, 
725.  The  case  of  Smith  y.  ^W/,  6  Peters  (U.  S.),  68,  is  not  consistent  with 
other  authorities,  and  is  criticised  in  Gifford  v.  Choate,  supra. 

Where  a  devise  or  bequest  is  made  to  one  for  life,  with  power  to  nse  so 
much  as  may  be  needed  by  the  devisee  or  legatee  for  his  support,  with  the 
right  to  sell  if  he  desires  to  do  so,  with  remainder  over,  the  devisee  or  legatee 
may  dispose  of  the  whole  estate  or  property,  conveying  the  real  estate  in  fee. 
Rinkenberger  v.  Meyer,  165  Indiana,  162 ;  Silvers  v.  'Canary,  109  id.  267 ;  Dow- 
niey.  Buennagel,  94  id.  228;  Bowser  Y,  Mattler,  137  id.  649,  652;  Gifford  v. 
Choate,  100  Massachusetts,  343. 

A  devise  by  a  testator  to  his  wife  of  all  his  real  property,  '<  for  the  sole  use 
and  comfort  during  her  natural  life,  and  to  her  heirs  and  assigns  forever," 
gives  an  estate  in  fee  simple.  The  use  of  the  word  '*  assigns  "  implied  a 
power  of  disposal.  Kendall  v.  Clapp,  163  Massachusetts,  69.  If  a  will  pur- 
ports to  give  only  a  life  estate  to  the  first  taker,  with  a  power  of  disposition  of 
the  remainder,  and  the  power  is  executed,  the  property  passes  through  the 
execution  of  the  power,  and  if  not  executed  it  remains  to  be  affected  by  other 
provisions  of  the  will,  or  to  pass  as  undevised  estate.  Collins  v.  Wickwire, 
162  Massachusetts,  143;  Sise  v.  Willard,  164  id.  48;  Forbes  v.  Lothrop,  137 
id.  623 ;  CarroU  v.  Shea,  149  id.  317 ;  Dodge  v.  Moore,  100  id.  335 ;  RamsdeU 
V.  RamsdeU,  21  Maine,  288,  293 ;  Burleigh  v.  Clough,  62  New  Hampshire,  267. 

Where  an  estate  is  given  in  one  part  of  a  will  in  clear  and  decisive  terms, 
it  cannot  be  taken  away  or  cut  down  by  raising  a  doubt  as  to  the  meaning  or 
application  of  a  subsequent  clause,  nor  by  any  subsequent  words  which  are 
not  as  clear  and  decisive  as  the  words  giving  the  estate,  is  a  well-established 
rule  applicable  to  the  construction  of  wills.  Banzer  v.  Banzer,  156  New  York, 
429,  435  ;  Goodwin  v.  Coddington,  154  New  York,  283,  286.  In  Clarke  v. 
Leupp,  88  New  York,  228,  231,  this  Court  said :  "  It  is  well  settled  by  a  long 
succession  of  well-considered  cases,  that  when  the  words  of  the  will  in  the 
first  instance  clearly  indicate  a  disposition  in  the  testator  to  give  the  entire 
interest,  use,  and  benefit  of  the  estate  absolutely  to  the  donee,  it  will  not  be 
restricted  or  cut  down  to  any  less  estate  by  subsequent  or  ambiguous  words, 
inferential  in  their  intent."  See,  to  same  effect,  Benson  v.  Corbin,  145  New 
York,  351;  Washbon  v.  Cope,  144  New  York,  287;  Freeman  v.  Coit,  96  New 
York,  63,  68 ;  Campbell  v.  Beaumont,  91  New  York,  464 ;  Roseboom  v.  Roseboom, 
81  New  York,  356,  359  ;  Byrnes  v.  Stilwell,  103  New  York,  453,  460;  Cameron 
v.  Parish,  155  Indiana,  329;  Ross  v.  Ross,  135  Indiana,  367;  0' Boyle  v.  Thomas, 
116  Indiana,  243 ;  Bailey  v.  Sanger,  108  Indiana,  264;  Clay  y.  Chenault,  Ken- 
tucky (1900),  55  S.  W.  Rep.  729;  Myers  y.  Warren  Co,  Library  fi-  Reading- 
Room  Asso,,  186  Illinois,  214. 

When,  however,  the  whole  will  shows  unequivocally  that  the  testator  meant 
the  first  devisee  or  legatee  to  take  a  life  interest  only,  although  the  gift  of 
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him  in  terms  is  absolute,  such  prior  gift  wiU  be  restricted  accordingly.  Smith 
T.  BeU,  6  Peters  (U.  S.),  68;  McCloskey  y.  Gleason^  56  Vermont,  264;  Richr 
ardson  v.  Paige^  54  Vermont,  373 ;  Saeger  y.  Bode,  181  Illinois,  514  ;  Hunter  v. 
Hunter,  58  South  Carolina,  382;  CoUister  y.  Fassiit,  163  New  York,  281;  Chase 
y.  Zodt/,  153  Massachusetts,  126;  CoUins  y.  fFtdbumv,  162  id.  143.  And  ao 
also  precatory  words  in  a  will,  equally  with  direct  fiduciary  expressions,  will 
constitute  a  trust  for  the  person  in  whose  favor  they  are  used,  when  it  appears 
from  the  language  employed  and  other  competent  eyidence,  that  such  was  the 
intention  of  the  testator.  Foster  y.^  Willson,  68  New  Hampshire,  241 ;  Wcamer 
y.  Bates,  98  Massachusetts,  274. 

No.  4.  — KENKELL  v.  ABBOTT. 
(1799.) 

No.  5.  — In  re  BODDINGTON. 

BODDINGTON  v.  CLAEIAT. 
(1833.    o.  A.  1884) 

RULE. 

Where  a  legacy  is  given  to  a  person  by  a  false  descrip- 
tion, if  the  person  is  otherwise  clearly  ascertained,  the 
false  description  does  not  deprive  him  of  the  legacy,  unless 
the  description  enters  into  the  motive  of  the  bequest,  and 
the  falsity  arises  from  a  deception  imputable  to  the  legatee. 

Eennell  y.  Abbott. 

4  Vesey,  802-811  (4  R.  R.  351). 

Legacy.  —  Legatee  described  by  Character  falsely  assumed.  —  Failure  of  Legacy. 
[802]  Tf  a  legacy  is  given  to  a  person  under  a  particular  character,  which  he 
has  falsely  assumed,  and  which  alone  can  be  supposed  the  motive  of 
the  bounty,  the  rule  of  the  civil  law  is  adopted ;  and  the  legacy  fails.  There- 
fore, where  a  legacy  was  given  by  a  woman  to  a  man  in  the  character  of  her 
husband,  whom  she  supposed  and  described  as  such,  but  who  at  the  time  of 
the  marriage  ceremony  with  her  had  a  wife  living,  the  Court  in  respect  of  his 
conduct  held  him  not  entitled ;  but  inclined  to  think  it  would  be  otherwise, 
where  from  circumstances  not  moving  from  the  legatee  himself  the  descrip- 
tion is  inapplicable ;  as  where  a  testator  gives  a  legacy  to  a  child  from  motives 
of  affection,  supposing  it  his  own,  but  is  imposed  upon  in  that  respect. 

A  legacy  out  of  the  produce  of  a  copyhold  estate,  directed  to  be  sold,  failing, 
was  held  to  pass  by  the  residuary  clause  against  the  heir :  the  object  being  a 
general  conversion  out  and  out. 
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James  Hickman  by  his  will,  dated  the  18th  of  April,  1782, 
gave  to  his  wife  Catherine  £300  4  per  cent  Consolidated  Bank 
Annuities ;  and  appointed  her  sole  executrix.  Upon  his  death  she 
possessed  herself  of  his  personal  estate;  paid  his  debts, 
&c. ;  •  and  exhibited  the  probate  to  the  bank ;  but  not  [*  803] 
applying  to  be  at  liberty  to  transfer  the  stock  into  her 
own  name   it  continued  to  stand  in  the  name  of  the  testator. 

In  1783  a  marriage  ceremony  was  performed  between  Catherine 
Hickman  and  Edward  Lovell :  but  that  marriage  was  void ;  Lovell 
having  been  married  in  1775;  and  his  wife  being  living.  He 
cohabited  with  his  wife  till  1781.  By  articles  executed  previ- 
ously to  the  marriage  ceremony  with  Catherine  Hickman,  dated 
the  3rd  of  January,  1783,  she  agreed  to  transfer  the  said  stock 
upon  the  trusts  therein  mentioned,  with  power  to  her  to  dispose  of 
it  after  the  decease  of  the  survivor  of  herself  and  Lovell.  She 
never  discovered  the  invalidity  of  her  marriage ;  and  being  seised 
to  her  and  her  heirs  of  a  copyhold  estate,  which  she  had  surren- 
dered to  the  use  of  her  will,  and  being  possessed  of  a  leasehold 
estate  for  a  long  term  of  years  determinable  upon  lives,  and  of 
personal  estate,  she  made  her  will,  duly  attested  according  to  the 
Statute  of  Frauds,  describing  herself  the  wife  of  Edward  Lovell ; 
and  by  virtue  of  the  power  and  authority  given  her  before  her 
marriage  with  her  present  husband  Edward  Lovell,  she  publishes 
and  declares  her  last  will  and  testament;  giving  the  said  £300 
stock  to  her  brother  Thomas  Abbott,  in  trust  to  pay  the  interest  to 
her  niece  Betty  Kennell  for  life ;  and  after  her  decease  the  prin- 
cipal to  be  equally  divided  between  her  two  daughters  share  and 
share  alike.  She  gave  some  leasehold  premises  to  her  nephew 
Martin  Togood,  his  executors  and  administrators.  She  gave  a 
copyhold  estate,  which  she  had  surrendered  to  the  use  of  her  will, 
to  her  brother  Thomas  Abbott  and  his  heirs,  in  trust  to  sell,  and 
out  of  the  moneys  arising  therefrom  to  pay  the  following  legacies : 
"  to  my  husband  the  said  Edward  Lovell  the  sum  of  £150 ;  *  to  her 
brother  Thomas  Abbott  £20,  to  her  nephew  James  Fabian,  her 
niece  Elizabeth  Cox,  and  her  nephew  George  Togood,  £10  each; 
and  she  directed  these  legacies  to  be  paid  within  twelve  months 
after  her  decease.  She  gave  another  leasehold  estate  to  her  great 
niece  Catherine  Kennell,  her  executors,  &c. ,  and  she  gave  all  her 
household  goods,  plate,  furniture,  and  stock  in  husbandry,  to  her 
brother  Thomas  Abbott,  his  executors  and  administrators,  in  trust 
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to  sell,  and  out  of  the  produce  to  put  in  the  life  of  her  said  great 
niece  into  the  said  leasehold  premises,  if  she  (the  testatrix) 
should  not  do  it  in  her  lifa  She  gave  her  wearing  apparel  and 
linen  to  her  niece  Betty  Eennell ;  and  as  to  the  residue 
[•  804]  of  the  purchase  money  arising  from  the  sale  of  *  her  said 
copyhold  estate,  household  goods,  and  furniture,  and  all 
the  rest,  residue,  and  remainder,  of  her  moneys,  securities  for 
money,  personal  estate  and  eflfects,  whatsoever,  and  wheresoever, 
that  she  should  die  possessed  of,  interested  in,  or  entitled  to,  or- 
whereby  she  had  power  to  dispose  by  will,  she  gave  to  her  said 
niece  Betty  Kennell,  her  executors  and  administrators,  subject  to 
her  debts  and  funeral  expenses ;  and  she  appointed  Thomas  Abbott 
guardian  of  the  children  of  Betty  Kennell,  and  appointed  Betty 
Kennell  executrix. 

The  testatrix  died ;  leaving  Edward  Lovell  surviving  her,  and 
John  Abbott,  her  eldest  brother,  her  heir-at-law.  Betty  Kennell 
proved  her  will :  but  the  probate  was  limited  to  the  £300  stock, 
and  £100  stock  supposed  to  be  standing  in  the  name  of,  and  pur- 
chased by,  the  trustees,  under  the  articles  of  the  3rd  of  January, 
1783.  Edward  Lovell  died ;  leaving  an  infant  son  by  his  lawful  wife 
Ann  Lovell;  with  whom  he  lived  till  1781.     She  died  in  1788. 

The  bill  was  filed  by  legatees  under  the  will  of  Catherine  Hick- 
man ;  praying,  that  the  trusts  of  her  will  may  be  established,  except 
so  far  as  relates  to  the  bequest  to  Edward  Lovell  and  the  lapsed 
legacy  to  James  Fabian,  who  died  in  the  life  of  the  testatrix,  and 
to  the  guardianship  of  the  infant  plaintiffs ;  and  that  the  pretended 
marriage  articles  may  be  declared  void. 

The  question  arose  upon  the  legacy  of  £150  given  to  Edward 
Lovell ;  which  was  claimed  on  the  part  of  his  infant  son.  Sup- 
posing that  legacy  void,  it  was  claimed  by  the  residuary  legatee, 
by  the  heir,  and  also  by  the  next  of  kin. 

Mr.  Woddeson,  for  the  plaintiffs :  — 

This  legacy  is  clearly  void.  The  books  of  the  Common  Law 
are  barren  upon  such  questions.  Swinburne  has  collected  the 
authorities  from  the  Civil  Law.  In  the  Digest  (book  xxxv.  tit  1, 
1.  72,  8,  6)  this  rule  is  laid  down :  "  Falsam  causam  legato  non 
obesse  verius  est;  quia  ratio  legandi  legato  non  cohaeret;  sed 
plerumque  doli  exceptio  locum  habebit  si  probetur  alias  legaturus 
non  fuisse. "  The  Code  (book  vi.  tit  42, 1.  27)  says,  "  Fidei  com- 
missum  ejus  qui  reliquerat  paenitentift  probata  successores  nunquam 
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pWBstare  compelluntur. '     The  word  ^^  probatd*  is  rendered 
"  probable ;"  which  is  the  true  *  sense :  not "  demonstrated. '   [•  805] 
Swinburne  (p.  557)  states,  that  the  legacy  fails,  though 
the  testator  were  ignorant  of  the  injury  done  to  him  by  the  lega- 
tary, when  it  is  such,  for  which  it  is  very  likely  the  testator  would 
have  revoked  the  legacy. 

The  testatrix  gives  this  legacy  to  a  person,  who,  she  supposes, 
answers  the  description  of  her  husband;  and  she  intends  it  for 
him  in  that  character  only. 

Supposing  this  legacy  void,  it  belongs  to  the  residuary  legatee 
of  this  specific  fimd ;  who  is  likewise  the  general  residuary  legatee. 
This  is  purely  a  question  of  intention.  The  residuary  clause  was 
framed  purposely  to  preclude  any  intention  of  dying  intestate ;  and 
the  words  are  as  general  as  can  be.  The  intention  was  clearly  to 
convert  the  property  out  and  out;  according  to  the  distinction 
taken  in  Mr.  Cox's  note  to  Cruse  v.  Barley,  3  P.  Wms.  20.^ 
Where  the  funds  are  blended  into  one  fund,  as  they  are  by  this 
residuary  clause,  that  is  in  favour  of  the  residuary  legatee.  This 
is  not  merely  a  real  fund,  as  in  Hutcheson  v.  Hammond,  3  Bro. 

C.  C.  128.  The  foundation  of  the  claim  of  the  heir  is,  that  the 
heir  may  take  the  estate,  paying  all  the  charges  upon  it,  and 
prevent  a  sale.  In  this  case  the  ulterior  interest  is  given  to  the 
residuary  legatee ;  and  she  only  could  prevent  a  sale ;  which  ex- 
cludes the  heir.  Dwrour  v.  Motteux,  1  Ves.  320,  establishes  the 
general  principla  Ackroid  v.  Smithson,  1  Bro.  C.  C.  503,  was 
the  case  of  a  residue  left  to  several.  If  it  has  been  a  joint- 
tenancy,  the  surviving  residuary  legatee  would  have  taken;  but 
Lord  Thurlow  thought  it  a  tenancy  in  common.  His  Lordship's 
opinion  was  changed  by  Mr.  Scott's  argument  In  this  case  the 
next  of  kin  are  out  of  the  question;  for  they  must  claim  it  as 
personalty ;  and  then  it  would  be  included  in  the  residuary  clause. 
A  legacy  void  by  law  is  upon  the  same  footing  as  a  legacy  lapsed 
by  the  death  of  the  legatee  in  the  life  of  the  testator. 

The  Court  will  not  presume,  that  the  *  testatrix  had  any   [*  806] 
intimation  of  Lovell's  marriage;  and  the  circumstances  are 
against  such  presumption. 
Mr.  Steele,  for  the  next  of  kin,  gave  up  the  point    See  Brown  v. 

1  The  point  dealt  with  in  this  part  of    by  the  25th  section  of   the  Wills  Act, 
the  argnment  is  covered,  in  regard  to  wills     1  Vict.  c.  26. 
made  or  republished  after  the  year  18«37, 
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Higgs,  ShaiUey  v.  Baker,  4  Vea.  708,  732 ;  Mantgomerie  ▼.  Wood- 
Uy,  5  Ve&  522;  Cambridge  v.  Am*,  8  Vea  12  (6  R  R  199). 

Mr.  Stanley,  for  the  heir,  concurred  with  the  plaintiffs,  that 
the  legacy  was  void 

Upon  the  other  question.  —  This  ston  partakes  of  the  natoie  of 
real  estate  undisposed  oL  The  cases  cited  were  cases  of  a  mixed 
fund ;  where  the  intention  was  to  convert  out  and  out  No  such 
intention  appears  upon  this  will ;  but  there  is  a  clear  intention  to 
separate  this  sum  of  £150,  considering  it  as  land,  from  the  residua 
Therefore  it  is  not  disposed  of  upon  the  authority  jof  Cruse  v. 
Barley;  which  is  express  for  the  heiz.  Arnold  v.  Chajpman,  1 
Ves.  108. 

Mr.  Cox,  for  the  defendant  Lovell :  — 

No  question  is  made  of  the  identity  of  the  person.  The  descrip- 
tion is  sufficient  to  leave  no  room  to  doubt  who  was  intended ;  and 
then  the  general  rule  ought  to  take  place,  that  if  the  person  ia 
sufficiently  described,  whether  the  description  is  right  or  wrong, 
he  shall  pievaiL  The  Civil  Law  is  not  to  be  attended  to  upon  this 
subject  This  is  a  disposition  of  part  of  the  real  estata  It  is 
treated  as  real  estate  throughout  Upon  a  question  arising  upon 
real  property  the  Civil  Law  can  have  no  weight  The  whole  Civil 
Law,  as  a  general  body,  is  not  adapted  to  our  law  even  as  to 
legacies.  The  presumption  the  Court  is  desired  to  adopt  is  a 
presumption  of  the  Civil  Law ;  that  if  the  legatee  does  not  answer 
the  description  the  testator  has  added  to  the  name,  it  shall  be 
presumed,  that  if  the  testator  had  known  he  did  not  answer  that 
description  the  legacy  would  not  have  been  given.  It  is  very 
doubtful  whether  that  is  a  fair  presumption.  A  legatee  has  been 
often  described  by  a  wrong  description ;  as,  where  a  natural  child 
is  called  a  child.  Suppose  a  testator  by  mistake  called  a  person 
first  cousin  who  was  second  cousin ;  describing  him  otherwise  so 
that  there  could  be  no  doubt  who  was  meant  This  is  a  presump- 
tion that  a  Court  of  Justice  will  hardly  introduce  for  the  first  time. 
But  supposing  it  clear  that  the  testatrix  did  not  know  the  fact  of 
Lovell's  marriage ;  will  the  Court  suppose  there  might  not 
[•  807]  be  this  degree  of  afifection  *  prevailing  between  persons  who 
had  lived  in  this  way,  as  if  they  were  really  husband  and 
wife  ?  The  plaintiffs  must  rely  upon  its  being  a  fraud  by  Lovell ; 
and  that  rests  entirely  upon  the  Civil  Law.  He  might  have  had 
some  false  intelligence  of  the  death  of  his  wife. 
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Mr.  Wooddeson,  in  reply:  — 

The  fraud  is  manifest  from  the  dates.  He  married  in  1775,  and 
lived  with  his  wife  till  1781 ;  which  carries  it  very  near  the  time 
of  the  supposed  marriage  with  the  testatrix.  What  the  Civil  Law 
says  is  carried  farther  by  Swinburne,  who  is  a  general  writer  upon 
the  testamentary  law  of  this  country,  and  is  an  authority.  He 
does  not  put  it  upon  the  want  of  designatio  peraance,  but  upon  the 
ground  of  fraud.  In  Cruse  v.  Barley  there  was  an  intention  to 
take  the  £200  out,  to  give  a  preference  over  the  other  children.  If 
that  case  is  considered  as  establishing  the  general  principle,  and 
not  as  turning  upon  the  special  intention,  it  is  overruled  by 
DurouT  V.  MotUux.  Hutcfieson  v.  ITammond  also  was  determined 
simply  upon  the  intention.'  In  Arnold  v.  Chapman  the  charity 
could  not  take  the  £1000,  which  reduced  it  to  the  question  be- 
tween the  heir  and  the  next  of  kin,  as  in  Ackroid  v.  Smithson  and 
Digby  v.  Legard,  stated  in  Mr.  Cox's  note  to  Cruae  v.  Barley,  1 
P.  Wms.  20,  which  do  not  apply,  because  there  the  question  was 
not  between  the  residuary  legatee  and  the  heir.  In  this  case 
there  is  no  distinction  between  the  funis. 

Sir  R  P.  Arden,  M.  R,  during  the  argument  mentioned  the 
case  of  The  Duchess  of  Kingston,  who  held  an  estate  under  a  devise 
by  the  Duke  to  her  as  his  loving  wife. 

Master  of  the  Eolls:  — 

This  case  has  stood  a  long  time,  and  I  believe  the  reason  I  have 
not  been  desired  to  give  my  judgment  is,  that  it  has  abated,  and 
perhaps  it  may  be  unnecessary  to  give  it  But  as  upon  very  full 
consideration  I  have  made  up  my  mind  it  may  be  of  use  that  the 
parties  may  know  my  opinion,  in  case  they  think  fit  to  revive  it 

The  cause  arises  upon  the  will  of  Catherine  Hickman,  who  sup- 
posed herself  to  be  married  to  Edward  Lovell,  with  whom 
she  *  had  celebrated  a  marriage.  It  now  appears  that  he  [*  808] 
was  a  married  man  at  that  time ;  therefore  she  is  in  fact 
a  single  woman,  and  it  was  a  gross  fraud  as  to  her.  She  made  her 
will  in  execution  of  the  power  given  to  her  by  the  articles  exe- 
cuted previously  to  the  supposed  marriage,  and  not  aware  that  she 
was  a  single  woman.  Upon  that  will  the  questions  arise.  The 
first  question  is,  whether  this  legacy  of  £150  charged  upon  the 
produce  of  the  sale  of  the  copyhold  estate  devised  in  trust  to  be 
sold  is  or  is  not  a  legacy  which  this  man  can  claim  under  the 
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circumstances  that  it  is  given  to  him  as  the  husband  of  the  testa- 
trix, though  he  does  not  possess  that  character.  I  thought  it  a 
case  rather  novel  in  its  circumstances,  and  that  scarcely  has 
afforded  any  decision  in  the  law  of  England,  though  there  are 
some  dicta  in  the  Civil  Law  that  seem  to  bear  upon  the  point. 
The  passage  cited  from  the  Code,  I  think,  does  not  much  apply. 
The  passage  in  the  Digest  is  "  Falsam  causam  legato  non  obesse 
verius  est,  quia  ratio  legandi  legato  non  cohseret ;  sed  plerumque 
doli  exceptio  locum  habebit,  si  probetur  alias  legaturus  non 
fuisse.  ■ 

The  meaning  is,  that  a  false  reason  given  for  the  legacy  is  not 
of  itself  sufficient  to  destroy  it ;  but  there  must  be  an  exception  of 
any  fraud  practised,  from  which  it  may  be  presumed  the  person 
giving  the  legacy  would  not,  if  that  fraud  had  been  known  to 
him,  have  given  it  That  from  a  book  of  great  authority  seems 
to  be  the  principle  of  the  Civil  Law. 

The  question  is,  whether  according  to  the  Law  of  England  that 
can  apply  to  a  case  like  the  present ;  and  whether  the  law  will 
permit  a  man,  who  obtains  a  legacy  in  such  a  manner,  to  have  the 
benefit  of  it  I  have  not  been  able  to  find  anything  that  bears  any 
Very  decisive  analogy  to  this ;  but  upon  general  principles  I  am  of 
opinion  it  would  be  a  violation  of  every  rule  that  ought  to  prevail 
as  to  the  intention  of  a  deceased  person,  if  I  should  permit  a  man 
availing  himself  of  that  character  of  husband  of  the  testatrix,  and 
to  whom  in  that  character  a  legacy  is  given,  to  take  any  part  of 
the  estate  of  a  person  whom  he  so  grossly  abused ;  and  who  must 
be  taken  to  have  acted  upon  the  duty  imposed  upon  her  in  that  rel- 
ative character.  I  desire  to  be  understood  not  to  determine  that, 
where  from  circumstances  not  moving  from  the  legatee  himself  the 
description  is  inapplicable,  as  where  a  person  is  supposed 
[*  809]  to  be  a  child  of  the  testator,  and  from  *  motives  of  love 
and  affection  to  that  child,  supposing  it  his  own,  he  has 
given  a  legacy  to  it,  and  it  afterwards  turns  out  that  he  was  im- 
posed upon,  and  the  child  was  not  his  own,  I  am  not  disposed  by 
any  means  to  determine  that  the  provision  for  that  child  should 
totally  fail;  for  circumstances  of  personal  affection  to  the  child 
might  mix  with  it,  and  which  might  entitle  him,  though  he 
might  not  fill  that  character  in  which  the  legacy  is  given.  My 
decision  therefore  totally  avoids  such  a  point  Neither  would  I 
have  it  understood,  that  if  a  testator  in  consequence  of  supposed 
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affectionate  conduct  of  his  wife,  being  deceived  by  her,  gives  her  ft 
legacy,  as  to  his  chaste  wife,  evidence  of  her  violation  of  her  mar- 
riage  vow  could  be  given  against  that  It  would  open  too  wide  a 
field.  But  this  decision  steers  clear  of  that  point  This  is  a 
legacy  to  her  supposed  husband  and  under  that  name.  He  was 
the  husband  of  another  person.  He  had  certainly  done  this  lady 
the  grossest  injury  a  man  can  do  to  a  woman;  and  I  am  called 
upon  now  to  determine  whether  the  law  of  £ngland  will  permit 
this  legacy  to  be  claimed  by  him.  Under  these  circumstances  I 
am  warranted  to  make  a  precedent ;  and  to  determine,  that  wher« 
ever  a  legacy  is  given  to  a  person  under  a  particular  character, 
which  he  has  falsely  assumed,  and  which  alone  can  be  supposed 
the  motive  of  the  bounty,  the  law  will  not  permit  him  to  avail 
himself  of  it,  and  therefore  he  cannot  demand  his  legacy. 

A  case.  Ex  parte  Wallop,  4  Bro.  C.  C.  90,  something  like  this 
occurred  lately,  which  took  up  so  much  time  before  the  Lords 
Commissioners  upon  an  application  for  a  writ  de  ventre  inspiciendo 
against  a  woman  who  had  lived  with  Mr.  Fellowes,  and  had  made 
him  believe  she  had  been  brought  to  bed  of  several  children,  which 
he  was  weak  enough  to  suppose  his.  It  was  not  a  question, 
whether  they  were  his  children;  for  if  so,  I  do  not  apprehend 
the  decree  would  have  been  such  as  it  was.  But  there  were  no 
such  children.  She  had  shown  him  children  as  hers  which  were 
not  hers ;  and  he  gave  legacies  to  them  as  her  children  by  him. 
It  was  held,  that  they  were  not  entitled.  There  two  things  were 
wanting.  The  testator  was  not  merely  deceived  as  to  their  being 
his  children,  but  he  was  deceived  as  to  the  other  ingredient  of  the 
character,  in  which  he  gave  them  the  legacies ;  for  they  were  not 
the  children  of  that  woman.  Therefore  upon  the  principle 
I  have  mentioned  from  *  the  Digest,  and  that  ought  to  [*  810] 
govern  Courts  of  Justice,  I  am  of  opinion  this  legacy  could 
not  be  claimed. 

The  next  question  is  more  difiScult  It  turns  strictly  upon  the 
law  of  England,  whether  a  legacy  given  out  of  the  produce  of  a 
copyhold  estate  directed  to  be  sold,  and  failing,  shall  fall  into  the 
residue,  or  go  to  the  heir.  There  have  been  different  determina- 
tions upon  it,  to  some  of  which  I  cannot  perfectly  accede ;  but  my 
determination  will  not  shake  any.  Cruse  v.  Barley,  Arnold  v. 
Chapman,  and  Hutcheson  v.  Hammond,  were  cited.  In  the  last 
an  estate  was  devised  in  trust  to  be  sold ;  and  out  of  the  purchase- 
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money  several  legacies  were  given ;  and  the  residue  of  the  purchase- 
money  was  disposed  of.  The  question  was,  whether  one  of  the 
legacies  failing  by  the  death  of  the  legatee  in  the  life  of  the  testa- 
trix fell  into  the  surplus,  or  was  to  be  considered  as  so  much  real 
estate  undisposed  of.  There  were  two  residues:  one  a  special 
residue,  so  much  of  the  money  arising  from  the  sale  of  the  estate 
as  was  not  exhausted  by  the  particular  l^acies;  the  other,  the 
general  residue.  Mr.  Justice  Bullbr  was  of  opinion,  that  the 
lapsed  legacy  of  money  produced  by  the  sale  of  real  estate  fell  into 
neither,  for  it  was  contended  as  to  both ;  but  that  it  resulted  to 
the  heir,  as  wholly  undisposed  of.  My  determination  will  not 
interfere  with  that  There  are  many  essential  differences.  This 
testatrix  has  given  several  particular  parts  of  her  estate:  stock, 
leasehold  estates,  household  goods,  furniture,  and  many  other 
articles ;  and  this  copyhold  estate,  which  she  orders  at  all  events 
to  be  sold,  and  out  of  the  purchase-money  she  directs  these  lega- 
cies to  be  paid;  and  she  makes  a  residuary  disposition,  as  to 
which  the  question  is,  whether  it  is  not  to  all  intents  a  general 
residuary  clause,  carrying  everything  not  disposed  oi  I  am  of 
opinion  it  is,  under  Malldbar  v.  Mallahar,  For.  79,  and  Burour 
V.  Motteux,  It  is  making  the  real  estate  to  all  intents  and  pur- 
poses personal ;  and  then  taking  a  retrospective  view  of  what  she 
had  done,  and  meaning  to  give  everything  not  disposed  of,  she 
adds  this  residuary  clause.  Therefore  I  think  this  estate  is  turned 
entirely  into  money.  The  testatrix  contemplated  it  as  such ;  and 
part  of  it  not  being  well  disposed  of,  the  residuary  clause  gives  not 
only  everything  not  expressly  disposed  of,  but  also  everything 
lapsed,  or  by  any  means  not  disposed  of.  It  was  long  doubted 
whether  if  an  estate  was  devised  charged  with  legacies,  which  failed 

from  the  nature  of  the  legacies  themselves,  as  if  they  were 
[*  811]  charitable  legacies,  the  devisee  was  *  entitled  to  so  much  as 

consisted  of  those  legacies.  In  Barrington  v.  Hereford  (1 
Pro.  C.  C.  61),  in  which  the  question  arose.  Lord  Bathubst  at  first 
thought  the  heir  entitled  upon  the  cases  of  Cruse  v.  Barley  and 
Arnold  v.  Chapman;  but  afterwards  his  Lordship  changed  his 
opinion,  and  determined,  and  it  is  now  perfectly  settled,  that 
if  an  estate  is  devised,  chaiged  with  legacies,  and  the  legacies 
fail,  no  matter  how,  the  devisee  shall  have  the  benefit  of  it,  and 
take  the  estate.  That  case  is  in  some  degree  analogous  to  this, 
which  is  the  case  of  an  estate  to  all  intents  and  purposes  turned 
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into  money;  and  therefore  this  legacy  belongs  to  the  residuary 
legatee,     f 

Declare,  that  Edward  Lovell,  to  whom  the  legacy  of  £150  is 
given  as  the  husband  of  the  testatrix,  was  not  entitled ;  arid  that 
legacy  fell  into  the  residue  of  her  estate,  given  by  her  will  to 
Betty  Eennell. 

In  re  Boddington. 
Boddington  v.  Clariat 

22  Ch.  D.  697-Wa ;  26  Ch.  D.  685-691  (52  L.  J.  Ch.  239, 53  L.  J.  Ch.  475  ;  50  L.  T. 

701 ;  32  W.  R.  448). 

WUL  —  Legacy.  —  Misdescription  of  Legatee.  —  Legacy  given  for  Partic-    [507] 
ydar  Purpose.  —  Gift  of  Annuity  to  Wife  during  Widowhood.  —  Inr 
valid  Marriage. 

A  testator  by  hia  will  gaye  the  proceeds  of  sale  of  hia  residuary  estate  to 
trustees,  on  trust  to  pay  to  his  wife  E.  C,  within  one  month  after  his  decease, 
a  legacy  of  £200,  and  in  addition  thereto  to  pay  to  his  said  wife,  '<  so  long  as 
she  shall  continue  my  widow  and  unmarried,*'  an  annuity  of  £300,  commenc- 
ing from  the  date  of  his  decease,  "  or  otherwise  in  lieu  and  in  substitution  of 
the  said  annuity,  at  the  option  of  my  said  wife,  if  she  shall  prefer  it,  a  legacy 
of  £2000.  And  I  direct  that  the  provision  hereby  made  for  my  said  wife 
shall  be  in  lieu  and  satisfaction  of  any  dower  or  thirds  to  which  she  might  be 
entitled  out  of  my  estate.*' 

After  the  date  of  the  will  the  marriage  was,  in  a  suit  in  the  Divorce  Court 
instituted  by  the  wife,  declared  void  db  initio ^  on  the  ground  of  the  impotency 
of  the  testator.    He  died  without  altering  his  will :  — 

Held,  by  Fry,  J.,  that  the  late  wife  was  entitled  to  the  legacy  of  £200;  but 
held,  by  Fry,  J.,  and  the  Court  of  Appeal,  that  she  could  not  claim  the  an- 
nuity, inasmuch  as  she,  never  having  been  in  law  the  wife  of  the  testator, 
never  could  be  or  continue  his  widow,  and  the  annuity  was  therefore  given  for 
a  period  which  could  never  come  into  existence  ;  and,  further,  that  she  could 
not  take  the  £2000  which  was  given  in  substitution  for  the  annuity  to  which 
she  was  not  entitled. 

Thomas  Boddington,  on  the  23rd  of  October,  1879,  married 
Emily  Caroline  Halpen.  On  the  23rd  of  December,  1879,  he  made 
his  will  and  thereby  gave  the  proceeds  of  sale  of  his  residuary 
estate  to  trustees,  who  were  also  his  executors,  on  trust  for  invest- 
ment, and  to  stand  possessed  thereof  and  of  the  income  ^  on  trust 
to  pay  to  my  wife,  Emily  Caroline  Boddington,  within  one  month 
after  my  decease,  a  legacy  of  £200,  and  in  addition  thereto  to  pay 
to  my  said  wife,  so  long  as  she  shall   continue  my  widow  and 
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unmarried,  one  annuity  of  £300  by  equal  quarterly  instalments, 
commencing  from  the  date  of  my  decease,  or  otherwise  in  lieu  and 
in  substitution  of  the  said  annuity,  at  the  option  of  my  said  wife 
if  she  shall  prefer  it,  a  legacy  of  £2000.     And  I  direct  that  the 

provision  hereby  made  for  my  said  wife  shall  be  in  lieu 
[*598]  and   *  satisfaction  of  any  dower  or  thirds  to  which  she 

might  be  entitled  out  of  my  said  estata  '  In  1880  £mily 
Caroline  Boddington  instituted  a  suit  in  the  Probate  and  Divorce 
Division  for  nullity  of  marriage  by  reason  of  the  impotency  of  her 
husband,  and  on  the  4th  of  August,  1880,  a  decree  nisi  was  made, 
declaring  the  marriage  to  have  been  and  to  be  absolutely  null  and 
void  by  reason  of  the  husband's  impotency,  and  on  the  5th  of 
April,  1881,  this  decree  was  made  absolute.  The  testator  died  on 
the  19th  of  July,  1881.  The  wife  claimed  from  the  executors 
payment  of  the  legacy  of  £200  and  the  annuity  bequeathed  to  her 
by  the  will.  The  trustees  refused  to  pay,  on  the  ground  Uiat  she 
never  had  been  the  testator's  wife.  She  then  commenced  this 
action  against  the  trustees  for  the  administration  of  the  testator's 
estate.  By  their  statement  of  defence  the  defendants  said  that 
the  plaintiff  never  answered  the  description  in  the  will  of  the  wife 
of  the  testator.  They  also  said  that,  after  the  decree  absolute  had 
been  made,  the  testator,  for  the  purpose  of  providing  for  the 
plaintiff,  paid  to  her  the  sum  of  £6000,  and  that  she  on  the  10th 
of  April,  1881,  signed  a  receipt  in  the  following  terms :  *  I  hereby 
acknowledge  that  all  the  arrangements  entered  into  on  the  part  of 
Thomas  Boddington  and  myself  by  our  respective  solicitors,  to 
take  effect  on  the  decree  nisi  for  nullity  of  marriage  pronounced  on 
the  4th  of  August,  1880,  in  the  action  lately  pending  between  us 
in  the  Divorce  Court,  being  made  absolute,  have  been  duly  carried 
out,  such  decree  nisi  having  been  made  absolute  on  the  5th  of 
April,  1881,  and  that,  in  fulfilment  of  such  arrangements  on  the 
part  of  the  said  Thomas  Boddington,  I  have  this  day  received  the 
sum  of  £6000  deposited  by  him  as  the  provision  to  be  made  for  me 
consequent  on  the  decree  being  made  absolute,  and  that  I  also  re- 
ceived all  sums  ordered  to  be  paid  by  him  to  me  for  alimony 
pending  the  said  action,  together  with  a  further  sum  of  £83  6s.  8rf. 
agreed  to  be  allowed  by  him  to  me  to  this  date. "  The  defendants 
admitted  assets,  but  denied  that  the  plaintiff  was  entitled  to  any 
interest  under  the  will. 
Cozens-Hardy,  Q.C.,  and  Finch,  for  the  plaintiff:  — 
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The  plaintiff  is  entitled  to  the  £200  legacy.  The  description  of 
her  as  the  wife  of  the  testator  is  merely  a  misdescrip- 
tion; *  there  is  no  doubt  as  to  her  identity.  When  a  [*599] 
legatee  is  described  by  a  character  which  he  does  not  fill 
the  legacy  does  not  fail,  unless  the  supposed  character  is  the 
motive  of  the  gift,  and  he  has  fraudulently  assumed  the  character 
and  deceived  the  testator.  Kennell  v.  Abbott,  4  Ves.  802  (p.  480 
ante) ;  Schloss  v.  Stiebel,  6  Sim.  1 ;  Giles  v.  Giles,  1  Keen,  685 ;  Doe 
V.  Borne,  5  C.  B.  422;   Wilkinson  v.  Joughin,  L.  B.  2  Eq.  319. 

The  plaintiff  is  also  entitled  to  the  annuity.  The  words  **  so 
long  as  she  shall  continue  my  widow  "  may  be  rejected  as  inappli- 
cable, and  then  the  plaintiff  will  take  an  annuity  either  for  her  life 
or  in  perpetuity.  Rishton  v.  Cobb,  5  My.  &  Cr.  145.  In  that 
case  a  bequest  of  £2000  was  made  to  trustees,  on  trust  to  authorise 
C. ,  widow  of  N. ,  to  receive  the  income  "  so  long  as  she  shall  con- 
tinue single  and  unmarried, "  but  in  ce^e  she  should  dispose  of  or 
anticipate  the  income,  the  testator  revoked  the  bequest,  and 
directed  that  the  £2000  should  become  part  of  the  residue  of  his 
estate.  C.  had  been  the  widow  of  N.,  but,  at  the  date  of  the 
will  she  had  married  E. ,  though  this  fact  was  not  known  to  the 
testator.  Lord  Cottenham  held  that  C.  took  an  absolute  interest 
in  the  £2000.  At  any  rate,  the  plaintiff  has  an  option  to  take  the 
£2000  legacy  in  lieu  of  the  annuity,  and  the  £2000  is  not  made 
dependent  on  widowhood. 

Davey,  Q.  C. ,  and  Langworthy,  for  the  defendants :  — 

Rishton  v.  Cobb  is  not  an  easy  case  to  understand;  the  only 
explanation  is  that  on  the  construction  of  the  particular  will  the 
Court  thought  there  was  an  absolute  gift  to  the  legatee.  No  doubt 
a  mere  misdescription  of  the  legatee  will  not  avoid  a  legacy. 
The  Court  cannot  speculate  about  the  testator's  motives,  but  it  is 
entitled  to  look  at  the  whole  will,  and  if  it  appears  that  the  legacy 
was  given  in  the  discharge  of  a  supposed  legal  or  moral  obligation, 
that  is  a  circumstance  to  be  taken  into  account.  In  many  cases 
of  portions  to  children  it  has  been  held  that,  if  a  testator  has  dis- 
charged the  obligation  of  providing  for  his  child  by  a  gift  in  his 
lifetime,  the  child  cannot  have  a  double  fortune ;  he  cannot  have 
a  legacy  which  was  intended  as  a  portion. 

[Fry,  J.  — There   is  a  presumption  in  the  case  of  a 
child  that  *  the  testator  intends  to  discharge  his  obligation  [*  600] 
to  provide  for  it,  but  no  such  presumption  arises  in  the 
case  of  a  wife.  ] 
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The  words  at  the  end  of  the  gift  show  the  testator's  motive ;  he 
meant  the  annuity  to  take  the  place  of  the  dower  to  which  he  sup- 
posed the  plaintiff  would  be  entitled  as  his  wife.  This  has  the 
same  effect  as  the  legal  presumption  in  the  case  of  a  child,  and 
distinguishes  the  case  from  Pankhurst  v.  Sowell,  L.  It  6  Ch.  136. 
The  principle  is  illustrated  by  Manek  v.  Monck,  1  Ball  &  B.  298 
(12  E.  R  33) ;  Debeze  v.  Mann,  2  Bra  C.  C.  165.  The  plaintiff  by 
her  own  act  deprived  herself  of  the  status  of  wife ;  she  would  have 
retained  it  if  she  had  not  instituted  the  suit  in  the  Divorce  Court 
In  liishUm  v.  Cobb,  the  gift,  being  of  the  income  of  a  particular 
fund,  showed  that  the  annuity  was  intended  to  be  perpetual ;  a  mere 
annuity  is  always  presumed  to  be  limited  to  the  life  of  the  annui- 
tant In  the  present  case  it  is  clear  that  a  perpetual  annuity  was 
not  intended.  Jarman  on  Wills,  4th  ed.  vol.  ii  p.  397.  If  the 
plaintiff  is  not  entitled  to  the  annuity,  she  cannot  have  the  £2000 
which  is  only  given  in  lieu  of  it 

Gozens-Hfiordy,  in  reply:  — 

There  is  no  real  distinction  between  this  case  and  Bishton  v. 
Cobb.  There  the  Court  gave  effect  to  the  primary  intention  of  the 
testator,  rejecting  particular  words.  Why  should  not  the  plaintiff 
have  the.  £2000,  even  if  she  cannot  take  the  annuity  ?  Suppose  a 
testntor  gave  Blackacre  to  A.,  and  gave  him  an  option  to  take 
Whitoacre  instead;  would  the  gift  of  Whiteacie  fail  if  the  testator 
had  sold  Blackacre  in  his  lifetime  ? 

[KuY,  J.  — In  that  case  the  difficulty  would  arise  by  reason  of 
an  act  of  the  testator  outside  the  written  instrument ;  here  it  arises 
oil  the  terms  of  the  instrument  itself.] 

In  any  event,  the  plaintiff  is  entitled  to  the  £200. 

KUY,  J.,  after  stating  the  facts,  continued:  — 

Thu  plaintiff  now  claims  the  legacy  of  £200.  There  is  no  doubt 
alunit  the  identity  of  the  person,  and  the  maxim  Veritas  demon- 
$tmtionui  tollit  errorem  nominis  would  apply,  and  she  is  primd 
facie  entitled  to  tlie  legacy,  although  she  is  described  in 
[•  (U)l  I  *  the  will  as  the  testator's  wife,  which  she  was  not  at  the 
time  of  his  death,  and  in  law  never  had  been.  But  it  is 
m\U\  thivt  tho  Court  onn  see  that  the  legacy  was  given  to  her  with  a 
|iiH'tin\ilHr  jnu'iuwo  and  intention,  viz.,  to  dischaige  the  moral  obli- 
giithtu  wluoh  a  man  owes  to  his  wife,  and  it  is  said  that  that  par- 
tljmliu'  juuiumo  ia  declared  by  the  testator's  direction  "  that  the 
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provision  hereby  made  for  my  said  wife  shall  be  in  lieu  and  satis- 
faction of  any  dower  or  thirds  to  which  she  might  be  entitled  out 
of  my  said  estate. "  It  is  to  be  observed  that  the  word  is  might, 
not  may  or  shall.  In  my  judgment  that  is  not  a  declaration  of  any 
particular  purpose  for  which  the  legacy  is  given,  but  it  is  only  a 
direction  that  she  shall  take  nothing  besides  the  legacy.  It  does 
not  really  amount  to  an  expression  of  a  purpose  or  intent 

Th6n  it  is  further  urged  that  the  e£fect  of  the  instrument  signed 
by  the  plaintiff  on  the  10th  of  April,  1881,  was  to  satisfy  the  pur- 
pose so  declared  by  ^he  will  But  it  appears  to  me  that  the  pur- 
pose which  a  husband  has  in  providing  for  a  widow,  and  the 
purpose  which  a  man,  who  has  been  declared  not  to  be  the  hus- 
band of  a  woman  by  reason  of  impotence,  has  in  making  a  provision 
for  that  woman  during  his  lifetime,  are  two  entirely  different  and 
separable  purposes.  It  is  impossible  to  say  that  the  one  is  a  satis- 
faction or  ademption  of  the  other.  Moreover,  it  must  be  observed 
that  the  cases  in  which  the  particular  purpose  of  a  legacy  being 
satisfied  during  the  lifetime  of  the  testator  has  been  held  to  pre- 
vent the  legacy  from  taking  effect  are  of  a  very  restricted  character. 
The  rule  applies  only  to  cases  in  which  the  Court  sees  that  the 
legacy  is  given  for  that  which  Lord  Justice  James,  in  Pankhurst 
V.  Howell,  L.  R  6  Ch.  136,  described  as  a  "  particular  specific 
purpose. "  He  illustrates  that  in  this  way  (L.  E.  6  Ch.  138) :  "  As, 
for  instance,  a  legacy  given  to  purchase  an  advowson  for  a  son, 
which  would  be  adeemed,  or  perhaps  it  would  be  more  correct  to 
say  satisfied,  by  the  father  afterwards  purchasing  the  advowson  for 
him. "  And  the  case  of  Pankkurst  v.  Howell  itself  shows  within 
what  narrow  limits  the  Court  has  confined  this  principle  of  ademp- 
tion. There  the  testator  had  given  a  sum  of  £200  to  his  wife,  to 
be  paid  to  her  within  ten  days  after  his  decease.  There  could 
be  no  doubt  that  the  intention  was  to  provide  her  with 
money  immediately  on  her  finding  herself  a  ♦  widow.  The  [*  602] 
testator  had  at  her  request  during  his  last  illness  given 
her  £200  that  she  might  have  a  sum  of  money  which  she  could 
control  immediately  on  his  death,  without  interference  on  the 
part  of  his  executors,  and  it  was  held  that  the  one  gift  did  not 
satisfy  the  other.  I  think  that  principle  of  satisfaction  does  not 
apply  here.  I  think  that  the  principle  which  does  apply  is  that 
which  is  stated  by  Lord  Cottenham  in  Bishton  v.  Cobb,  5  My.  & 
Cr.  145.     He  said  (5  My.  &  Cr.  150) :  *  After  looking  through  all 
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the  cases  upon  the  subject,  which  are  but  few  in  number,  I  do  not 
find  that  I  can  better  define  what  circumstances  will  make  the 
legacy  void  than  by  adopting  the  words  of  Lord  Alvanley  in 
Kennell  v.  Abbott,  4  Ves.  809,  namely,  that  when  a  legacy  is  given 
to  a  person  under  a  particular  character  which  he  has  falsely 
assumed,  and  which  alone  can  be  supposed  the  motive  of  the 
bounty,  the  law  will  not  permit  him  to  avail  himself  of  it ;  and 
therefore  he  cannot  demand  his  legacy. "  In  order  that  th«t  rule 
may  come  into  operation  two  things  must  exist:  first,  the  false 
assumption  of  the  character  by  the  legatee;  and  secondly,  there 
must  be  evidence,  or  a  presumption  or  inference,  that  that  false 
character  was  the  motive  of  the  testator's  bounty.  In  the  present 
case  the  first  element  is  entirely  wanting.  There  was  no  false 
assumption  by  this  lady  of  the  character  of  wifa  The  testator  had 
gone  through  the  ceremony  of  marriage  with  her.  It  was  no  act 
or  default  on  her  part  which  rendered  the  marriage  invalid ;  the 
ground  of  the  decree  of  invalidity  was  a  default  on  his  part,  not 
on  hers.  There  was  not  that  fundamental  fact  on  which  such 
cases  as  Kennell  v.  Abbott  proceeded.  I  hold,  therefore,  that  the 
plaintiff  is  entitled  to  the  £200. 

Then  arises  the  question  whether  she  is  entitled  to  the  annuity 
of  £300,  given  to  her  "  so  long  as  she  shall  continue  my  widow 
and  unmarried. "  It  appears  to  me  that  the  annuity  is  given  to 
her  for  a  period  which  can  never  come  into  existence.  She  never 
was  the  testator's  widow,  and  therefore  she  can  never  continue  his 
widow  for  any  length  of  time.  On  principle,  therefore,  I  am 
unable  to  see  how  an  annuity  for  a  non-existing  period  can  possibly 

be  claimed. 

The  only  doubt  in  my  mind  has  arisen  from  the  case 
[«  603]  Rishton  ♦  v.  Cobb,  to  which  I  have  already  referred.  It 
appears  to  me,  if  I  rightly  follow  (although  I  am  not  sure 
that  I  do)  the  reasoning  of  Lord  Cottenham,  that  he  proceeded 
vcjry  much  on  the  ground  of  the  appropriation  of  the  £2000,  and 
i\\{\  direction  to  pay  the  dividends  of  that  sum  to  the  lady,  ajid  he 
ciuiio  to  the  conclusion  that  that  was  an  unlimited  direction  and 
f!onmj(i«(mtly  carried  with  it  a  gift  of  the  whole  fund.  He  appears 
to  run  to  have  intended  to  distinguish  from  that  case  such  a  caise 
AM  tlirj  pn!W!nt,  because  he  said  (5  My.  &  Cr.  152):  "  This  is  differ- 
uril  from  a  ^ift  of  dividends  during  widowhood.*  I  repeat  that  I 
ft}/!  mi  pijffectly  clear  that  I  apprehend  the  principle  on  which 
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Lord  GoTTENHAM  there  proceeded,  and  therefore  I  am  under  some 
apprehension  that,  in  deciding  this  case  as  I  do,  my  conclusion 
may  be  at  variance  with  his  view  in  that  case.  I  think  that  on 
principle  I  must  hold  that  the  annuity  to  the  plaintiff  does  not 
arise,  because  it  is  given  for  a  period  which  has  no  existence. 

Then  arises  the  question  whether  the  plaintiff  can  take  in  lieu 
and  in  substitution  for  the  annuity  the  legacy  of  £2000.  On 
principle  it  appears  to  me  plain  that  she  cannot.  She  can  only 
take  the  legacy  in  lieu  of  the  annuity ;  she  can  only  take  it  in 
substitution  of  the  annuity ;  she  can  only  take  it  if  she  prefers  it 
to  the  annuity  —  I  am  following  the  words  of  the  testator.  But 
all  those  expressions  imply  the  existence  of  the  annuity  as  a  thing 
which  she  can  take,  and  I  hold  that  it  is  a  thing  which  she  cannot 
take.  I  think,  therefore,  that,  if  she  cannot  take  the  annuity,  she 
can  take  nothing  in  lieu  of  it  —  nothing  in  substitution  for  it  — 
nothing  in  preference  to  it     The  gift  of  £2000  must  therefore  fail. 

The  plaintiff  succeeds  in  her  demand  to  the  extent  of  £200,  and 
fails  as  to  a  much  greater  portion.  I  shall  therefore  give  her  no 
costs. 

The  plaintiff  appealed  from  the  above  judgment  After  argu- 
ments for  the  appellants,  and  without  calling  upon  the  respondents, 
the  following  judgments  were  delivered:  — 

Earl  of  Selborne,  L.C.  :—  [25  Ch.  D.  687] 

We  think  that  the  decision  of  the  Court  below 
is  right.  This  is  certainly  not  a  case  in  which  we  are  embarrassed 
by  any  conflict  between  what  we  are  compelled  to  hold  and  what 
is  reasonable  and  just ;  because,  if  I  were  asked  whether  it  is  at  all 
probable  that,  in  the  circumstances  of  this  case,  the  lady  was  in- 
tended to  take  the  bequest  under  the  will,  I  should  say  that  it  is 
not  at  all  probable.  That  however  does  not  determine  the  law  of 
the  case. 

But  on  the  point  of  law  I  think  that  the  construction  of  this 
will,  supposing  there  had  been  no  authority  on  the  subject,  is 
reasonably  plain.  The  words  are  these :  "  And  in  addition  thereto 
to  pay  to  my  said  wife,  so  long  as  she  shall  continue  my  widow 
and  unmarried,  an  annuity  of  £300  by  equal  quarterly  payments, 
commencing  from  the  date  of  my  decease. "  These  words  appear 
to  express,  as  plainly  as  language  can,  that  the  statiLs  of  widow- 
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hood  is  a  condition  of  the  inception  and  a  measure  of  the  duration 
of  the  ^ift     For  my  own  part  I  have  no  diflBculty  in  saying  that 

these  words  make  it  clear  that  she  cannot  take  the  annuity 
[*  688]   *  at  all  unless  she  is  the  testator's  widow,  and  that  if  at 

any  time  she  ceases  to  be  his  widow  she  ceases  to  be  enti- 
tled to  it  It  was  ingeniously  contended  that  if  the  word  "  un- 
married" had  been  alone  used,  it  would,  if  the  lady  had  been  the 
testator's  wife  at  his  decease,  have  come  to  the  same  thing  as  the 
words  which  the  testator  has  used.  Perhaps  that  may  be  so,  but 
one  must  remember  that  the  moral  obligation  to  make  provision 
for  a  widow  depends  upon  the  fact  that  she  is  the  testator's  widow. 
Therefore  the  word  "  widow  "  must  be  regarded  as  the  principal 
word  here,  and  the  word  "  unmarried  "  must  be  regarded  as  only 
added  ex  oautdd,  as  I  should  think,  to  show  that  though  in  some 
cases  and  for  some  purposes  rights  acquired  by  a  widow  as  such 
might  continue  after  her  second  marriage,  it  was  not  intended  to 
be  so  here.  My  impression  is  that  the  words  "  and  unmarried  " 
are  not,  in  such  a  case,  necessary.  Without  turning  the  word 
**  and  *  into  "  or,  *  which  is  not  to  be  done  without  reasonable 
grounds  discoverable  in  the  context  of  the  instrument,  you  cannot 
get  rid  of  the  condition  of  widowhood  which  in  this  case  was  cer- 
tainly never  fulfilled.  It  is  argued  that  because  what  he  gives  to 
her  under  the  description  of  *  wife "  is  good  although  she  was  not 
his  wife,  and  was  afterwards  declared  not  to  be  so,  what  is  given 
to  her  under  the  description  of  widow  must,  therefore,  be  taken 
in  a  non-natural  sense,  that  is  to  say,  in  the  sense  of  her  being  a 
quasi'Widovff  a  person  who,  if  the  marriage  had  been  lawful, 
would  have  been  his  widow.  But  I  think  that  aigument  loses 
sight  of  the  ground  on  which  the  gift  to  her  described  as  his  wife 
of  the  £200  remains  in  force.  It  is  not  that  the  word  "  wife  '  is 
taken  in  a  non-natural  sense,  but  it  is  that,  looking  to  the  facta, 
it  does  not  appear  that  the  word  "  wife  "  is  such  a  part  of  the 
description  as  to  amount  to  a  condition  that  she  should  not  take 
unless  she  filled  the  character  of  wife.  De  facto  she  was  his  wife 
when  the  will  was  made,  so  there  is  no  ground  for  imagining  that 
he  intended  to  do  more  than  describe  Her  as  at  that  time  she  would 
be  naturally  and  commonly  described,  fiut  the  annuity  is  given 
in  terms  which  express  a  condition  that  she  should  continue  his 
widow,  and  that  the  annuity  should  be  paid  only  so  long  as  she 
coutiuued  such,  and  we  cannot  depart  from  those  words. 
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*  With  regard  to  the  case  of  Rishton  v.  Cohb,  5  My.  [*  689] 
&  Cr.  145,  the  respect  I  feel  for  the  great  Judge  who  de- 
cided it  prevents  my  saying  more  of  the  judgment  than  that  I  do 
not  understand  it»  and  that  if  it  were  applicable  to  this  case  I 
should  hesitate  for  some  time  before  I  could  follow  it.  I  think, 
however,  that  it  is  not  applicable.  In  saying  so  I  do  not  rely  on 
what  seems  to  me  a  somewhat  refined  distinction  between  the  gift 
of  the  income  of  a  fund  and  the  gift  of  an  annuity,  but  I  refer  to 
what  Lord  Cottenham  himself  says,  regarding,  as  he  did,  the 
annuity  in  that  case  as  perpetual,  and  not  for  life  only  (5  My.  & 
Cr.  152) :  **  This  is  different  from  a  gift  of  dividends  during  widow-^ 
hood.  The  state  of  widowhood  must  determine  with  the  life  of  the 
widow. "  It  is  quite  plain  that  it  is  not  to  be  inferred  from  his 
judgment  that  he  would  have  decided  the  present  case  otherwise 
than  Lord  Justice  Fry  has  decided  it  Bishton  v.  Cobb,  therefore, 
does  not  bear  on  the  present  case,  and  if  it  did  it  would  take  some 
time  to  convince  me  that  it  ought  to  be  followed. 

I  now  come  to  the  other  point.  The  words  are  **  or  otherwise, 
in  lieu  and  in  substitution  of  the  said  annuity  at  the  option  of 
my  said  wife  if  she  shall  prefer  it,  a  legacy  of  £2000. "  Is  that 
or  is  it  not  a  gift  to  be  taken  only  if  the  state  of  things  exists 
under  which  she  would  have  been  entitled  to  the  annuity?  I 
think,  without  reference  to  any  general  rule  of  law,  and  from  the 
natural  meaning  of  the  words  here  used,  that  if  she  could  not  take 
the  annuity  she  could  not  take  the  legacy.  There  could  be  no 
option  if  she  could  take  only  one  of  the  two  things,  and  therefore 
when  you  have  an  express  option  coupled  with  the  words  "  in  lieu 
and  substitution,"  I  think  the  meaning  clearly  is,  that  if  she  likes 
she  may  commute  into  a  capital  sum  and  put  into  her  pocket  the 
benefit  given  to  her  in  the  first  instance  by  way  of  annuity ;  but  if 
the  annuity  is  not  given  her,  then  it  does  not  appear  possible  to  say 
that  she  is  entitled  to  the  capital  sum. 

This  would  have  been  my  opinion,  without  reference  to  any  gen- 
'eral  rule ;  but  I  cannot  help  thinking  that  the  general  rule  as  to  a 
substitutionary  gift  being  subject  to  the  same  conditions  as  the 
original  gift  does  not  depend  on  the  circumstance  of  the  original 
gift  being  by  will  and  the  substituted  gift  by  codicil,  but 
*  on  the  natural  inference  from  a  gift  being  given  by  way  [•  690] 
of  substitution  or  in  lieu  of  another.  In  that  point  of 
view,  the  way  in  which  the  general  rule  is  shortly  expressed  by  Sir 
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Lancelot  Shadwell  in  the  case  of  JEarl  of  Shaftesbury  v.  Duke  of 
Marlborough,  7  Sim.  237,  238,  where  the  question  was  whether  an 
annuity  given  by  way  of  substitution  for  another  annuity  was  to 
be  free  of  duty  as  the  original  annuity  had  been,  seems  worth 
reading.  He  says :  "  When  the  thing  bequeathed  by  the  codicil, 
is  given  as  a  mere  substitution  fo^  that  which  is  bequeathed  by  the 
will,  it  is  to  be  taken  with  all  its  accidents.  Therefore,  the  leg- 
acy duty  on  the  annuity  given  by  the  codicil  must  be  paid  out  of 
the  testator's  residuary  estate. "  Here  the  legacy  was  to  be  taken 
in  substitution  for  the  annuity,  and  therefore  could  only  be  taken 
in  the  case  of  the  lady  being  entitled  at  her  option  to  take  the 
annuity. 

Lord  Coleridge,  L.Ch.J. :  — 

I  am  of  the  same  opinion,  and  for  the  same  reasons. 

Cotton,  L.  J. :  — 

I  am  of  the  same  opinion.  In  construing  a  will  of  this  kind  it 
is  very  seldom  one  can  get  any  assistance  from  other  cases  except 
so  far  as  they  lay  down  principles.  It  was  said  that  Rishton  v. 
Cobb,  5  My.  &  Cr.  145,  was  the  case  on  which  the  argument  turned 
in  the  Court  below ;  but  Rishton  v.  Cobb  does  not  lay  down  any 
principle  applicable  to  it  It  was  a  case  on  a  very  different  will. 
Whether  rightly  or  wrongly,  Lord  Cottenham  held  that  there  was 
there  an  absolute  gift  of  an  annuity  to  be  cut  down  only  in  the  event 
of  marriage  after  the  testator's  death.  But  in  the  present  case  it 
could  not  be  contended  that  the  annuity  was  given  absoliitely  so 
as  to  make  it  a  perpetual  annuity.  The  gift  commences  with  the 
limitation  of  a  period,  "  To  pay  to  my  said  wife  so  long  as  she 
shall  continue  my  widow  and  unmarried. "  So  the  annuity  was 
in  its  creation  determinable.  The  argument  was  that  the  limita- 
tion referred  substantially  only  to  one  event,  namely,  her  marrying 
somebody  else.  But  the  will  refers  to  her  widowhood  as  well  as 
to  her  future  marriage.  Probably  the  latter  was  unnec- 
[*  691]  essary,  *  but  it  was  introduced  in  order  to  show  expressly 
that  even  if  she  was  his  widow  at  the  time  of  his  death  a 
future  marriage  would  determine  the  annuity.  To  say  that  if  she 
had  been  in  law  a  widow  the  reference  to  the  future  marriage 
would  alone  have  been  suflBcient,  and  therefore  the  reference  to 
widowhood  may  be  treated  as  surplusage,  is  to  alter  the  will.     It 
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is  said,  if  the  gift  of  the  legacy  to  her  describing  her  as  his  wife 
is  not  destroyed  by  the  fact  that  she  was  not  his  wife  at  the  time 
of  his  death,  why  should  the  reference  to  widowhood  prevent  this 
annuity  from  taking  effect  ?  In  the  case  of  the  gift  of  the  legacy 
to  her  qud  wife  there  is  only  bl  falsa  demonstratio  ;  the  description 
of  wife  being  intended  merely  to  point  out  the  individual.  That 
is  not  so  and  cannot  be  so  as  regards  the  reference  to  the  widow- 
hood. The  reference  to  widowhood  is  not  made  merely  to  point 
out  the  person,  but  it  is  to  point  to  that  which  will  fix  the  dura- 
tion, the  beginning,  and  the  ending  of  this  annuity.  It  fixes  the 
period  during  which  the  annuity  is  to  continue,  and  as  the  lady 
was  not  the  testator's  widow  at  the  time  of  his  death,  the  annuity 
could  never  exist. 

As  regards  the  alternative  gift  of  a  capital  sum,  the  argument  in 
favour  of  its  taking  effect  was  subtle,  but,  in  my  opinion,  the  view 
taken  by  the  Lord  Chancellor  is  right  Where  the  legatee  from 
her  own  position  at  the  time  of  the  testator's  death  could  not  take 
the  annuity  in  lieu  and  in  substitution  for  which  she  might  if  she 
pleased  take  the  capital  sum,  then  in  my  opinion  she  is  not  in  a 
position  to  say  that  she  has  an  option  giv«n  to  her  by  the  testator 
to  take  something  in  lieu  of  the  annuity. 

ENGLISH  NOTES. 

In  Wilkinson  v.  Joughin  (1866),  L.  R.  2  Eq.  319,  35  L.  J.  Ch.  684, 
the  testator  bequeathed  all  bis  real  and  personal  estate  to  trustees  upon 
trust  "  to  permit  my  wife,  Adelaide,  to  receive  from  my  death  the  net 
annual  income  thereof  during  her  life,"  and,  after  other  trusts,  as  to 
the  residue,  "In  trust  for  my  step-daughter,  Sarah  Ward,  for  her  ab- 
solute use,  but  in  case  she  shall  die  without  issue,"  to  certain  other 
persons.  It  was  proved  that  at  the  time  when  the  testator  went  through 
the  ceremony  of  marriage  with  Adelaide  Ward,  who  then  represented 
herself  as  a  widow,  her  husband,  Thomas  Ward,  was  still  alive,  and, 
according  to  the  view  taken  of  the  evidence  by  the  Vice-Chancellor 
(Sir  J.  Stuart),  Sarah  Ward  knew  the  fact,  and  bad  imposed  in  a  gross 
manner  upon  the  testator.  The  Vicb-Chancellor  decided  that  the 
legacy  to  Adelaide,  the  pretended  wife,  was  wholly  void,  but  that  Sarah 
Ward  was  entitled  (unless  the  gift  over  should  take  effect)  to  the  residue. 

There  have  been  fine  distinctions  in  Indian  cases  as  to  whether  a 
description  entered  into  the  essence  and  motive  of  the  gift.  In 
Fanindra  Deb  Raikat  v.  Rajiswas  Doss  (1884),  L.  R.  12  Ind.  App. 
72,  the  Judicial  Committee  held  that  the  clause  "  by  virtue  of  your 
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being  my  adopted  "  son  was  the  essential  motive  of  the  gift,  and  that 
it  failed  because  the  adoption  was  invalid.  In  8u  Raja  Rao  v.  Court 
of  Wardsy  Ac.  (1899),  L.  E.  26  Ind.  App.  83,  the  gift  to  "my  aurasa 
son  Kumara  Mahipate  Venkata  Surya  Bao  "  was  construed  as  a  gift  to 
z, 'persona  designator  and  "my  aurasa  son ''  as  mere  description,  which 
did  not  invalidate  the  gift  even  on  the  assumption  of  the  description 
being  proved  false. 

AMERICAN  NOTES. 

In  Pastene  v.  Bonini^  166  Massachusetts,  85,  it  was  held  that  the  designa- 
tion '*  my  wife,"  in  a  will,  meant  Mary  J.  Bonnie,  the  woman  to  whom  the 
testator  had  been  married,  and  witli  whom  he  had  lived  for  thirty-five  years 
down  to  the  time  of  his  death,  and  whom  he  had  held  out  to  the  world  as  his 
wife,  and  not  Rosa,  his  lawful  wife,  whom  he  had  deserted  in  Italy  forty  years 
before  he  died,  this  conclusion  being  justified  by  the  attendant  circumstances 
in  connection  with  the  will.  ^  In  the  third  clause  of  the  will,  he  speaks  of  his 
step-daughter,  and  it  is  found  that  she  was  the  daughter  of  Mary  by  a  former 
husband.  In  the  fourth  clause  he  gives  to  his  wife,  among  other  things 
*  provisions  and  consumable  stores.'  These  must  have  been  intended  for  the 
woman  who  lived  with  him,  and  the  words  *  my  wife '  in  this  clause  cannot 
be  intended  to  refer  to  two  different  persons,  and  the  intent  therefore  is  clear 
to  give  to  Mary  everything  mentioned  in  that  clause.  In  the  fifth  ^lause  he 
gives  the  residue  of  his  estate  to  a  trustee,  to  pay  the  net  income  to  *  my  wife ' 
during  her  natural  life,  and  on  her  death  to  pay  the  principal  to  the  survivor 
of  two  persons  named,  who  are  described  as  '  my  only  children  by  my  first 
wife.'  The  persons  named  were  the  children  of  the  testator  and  of  Rosa. 
If  he  had  intended  to  refer  to  Rosa  by  the  words  ^  my  wife,'  he  would  have 
described  these  persons  as  her  children,  and  not  as  the  children  of  '  my  first 
wife.' "    See,  to  like  effect,  Dicke  v.  Wagner^  95  Wisconsin,  260. 

In  Hardy  v.  Smith,  136  Massachusetts,  328,  a  woman  describing  herself  as 
*'  Mary  M.  Perkins,  wife  of  Ezra  G.  Perkins,"  made  a  will  containing  this 
clause:  **I  give  and  bequeath  to  my  husband  one  half  of  all  my  personal 
property."  She  was  not  in  fact  the  wife  of  Perkins,  but  of  one  Hardy  from 
whom,  by  an  agreement  with  him,  and  in  consideration  of  a  sum  of  money 
paid  by  her  to  him,  she  obtained  a  divorce  which  was  void,  and  afterwards 
went  through  a  form  of  marriage  to  Perkins,  with  whom  she  lived  as  his  wif^ 
until  her  death.  Her  lawful  husband  contended  that  he  was  entitled  to  tak^ 
the  bequest  as  her  husband.  It  was  held,  however,  that  by  the  term  hus- 
band, the  testatrix  intended  Perkins  and  not  Hardy.  <«  It  is  contended  that 
there  is  a  conclusive  presumption,  which  no  evidence  is  competent  to  rebut^ 
that  by  the  word  *  husband,*  in  her  will,  the  testatrix  meant  her  lawful  hus- 
band. We  think  that  it  is  a  question  of  the  intention  of  the  testatrix,  to  be 
determined  by  evidence  competent  to  show  intention.  The  word  is  used  to 
designate  a  particular  person.  The  fact  that  a  person  is  the  lawful  husband 
is  strong,  and  of  itself  plenary  proof  that  he  was  the  person  intended;  but  it 
is  not  conclusive,  and  may  be  controlled  by  stronger  evidence,  from  the  wiU 
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or  from  eireamstanees,  that  he  was  not  the  person  intended.  Even  if,  as  was 
argaed,  there  appears  to  have  been  an  unlawful  or  immoral  purpose  to  put 
another  in  the  place  of  her  husband,  the  Court  are  not  asked  to  carry  out  that 
purpose,  but  only  to  find  whether  it  existed.  If  that  intent  appears,  the  hus- 
band is  not  the  legatee.  He  has  no  vested  right  to  be  made  a  legatee,  and 
cannot  become  such  by  estoppel,  or  as  a  consequence  of  immoral  or  reprehen- 
sible provisions  in  the  will,  but  only  by  the  intention  of  the  testatrix." 

Evidence  dehors  the  will  is  admissible  to  show  that  a  testator,  in  giving 
property  to  his  wife  and  children,  or  for  their  benefit,  intended  a  woman  with 
whom  he  was  cohabiting  at  the  time  he  made  his  will,  and  a  family  of 
illegitimate  children  by  her,  and  not  his  legal  wife,  from  whom  he  had  been 
separated  for  many  years,  and  his  children  by  her.  PowerM  v«  McEachern,  7 
South  Carolma,  290. 


No.  6.  —OARTWRIGHT  v.  VAWDRY. 

(1800.) 

No.  7.  — WILKINSON  v.  ADAM. 
(1813.) 

RULE. 

An  illegitimate  child  is  primd  fade  not  entitled  under  a 
devise  to  children  generally ;  but  a  bequest  by  A.  to  his 
children  by  a  certain  woman  not  his  wife  is  effectual  to 
the  benefit  of  the  children  of  that  woman  who,  at  the  date 
of  the  will,  are  reputed  to  be  A/s  children. 

Cartwright  v.  Vawdry. 

5  Yesey,  530-534  (5  R.  R.  108). 

Legacy.  —  Children,  —  Illegitimate  Child. 

An  illegitimate  child  not  entitled  to  share  under  a  devise  to  children,  [530] 
generally;  notwithstanding  a  strong  implication  upon  the  will  in  favour 
of  that  child. 

Thomas  Cartwright  by  his  will,  dated  the  30th  of  June,  1794, 
jreciting,  that  his  wife  was  already  provided  for  by  settlement, 
gave  her  some  additional  benefits  during  her  widowhood.  Then, 
after  giving  legacies  to  his  executors  for  their  trouble,  he  gave 
them  all  the  rest,  residue,  and  remainder,  of  his  estates  real  and 
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personal  whatsoever  and  wheresoever,  upon  trust  to  receive  the 
rents,  issues,  and  profits,  and  to  get  in  all  money  due  to  him,  and 
invest  it  in  the  funds,  upon  trust  to  apply  a  reasonable  part  of  the 
said  rents,  sums  of  money,  and  interest,  upon  the  maintenance 
and  education  of  all  and  every  such  child  or  children  as  he  might 
happen  to  have  at  his  death,  equally,  share  and  share  alike,  until 
such  ^  of  them  should  respectively  attain  their  age  of  twenty-one 
years  or  day  or  days  of  marriage;  then  upon  tnist  to  pay  such 
child  or  children,  which  should  so  become  of  age  or  married,  one 
fourth  part  of  the  whole  income  of  his  estates  both  real  and  per- 
sonal; and  in  case  there  should  be  only  one  such  child,  which 
should  attain  that  age  or  marriage,  as  aforesaid,  then  in  trust  to 
pay  the  whole  income  of  all  his  estate,  both  real  and  personal,  to 
such  only  child,  if  all  his  other  children  should  have  died  without 
issue ;  and  in  case  any  or  either  of  the  said  children  should  happen 
to  die,  before  she  or  they  respectively  attain  her  or  their  age  of 
twenty-one  years,  or  day  or  days  of  marriage  respectively,  or  with- 
out issue,  then  the  parts  or  shares  of  her  or  them  so  dying  under 
age,  unmarried,  or  without  issue,  should  go  to  and  among,  and  be 
in  trust  for,  the  surviving  child  or  children,  to  be  equally  divided 
among  them,  share  and  share  alike,  if  more  than  one,  and  be 
payable,  when  and  as  her  or  their  original  parts  or  shares  should 
by  virtue  of  that  his  will  become  payable,  and  be  liable  to  the 
same  contingencies  of  surviving  to  and  among  the  surviving  child 
or  children  in  case  of  the  death  of  any  of  the  said  children  in 
manner  aforesaid,  as  he  had  therein  before  directed  concerning  her 
or  their  original  shares  or  parts;  and  when  his  youngest  child 
living  should  have  attained  the  full  age  of  twenty-five  years,  then 
he  directed  all  his  real  estates  to  be  valued  and  divided  into  as 
many  equal  shares  as  he  should  have  children  then  living ;  or  if 
any  of  them  should  happen  to  be  then  dead  leaving  issue,  such 
share  of  his  deceased  child  or  children  to  be  sold ;  and  the  money 

arising  from  the  sale,  together  with  the  proportional 
[*  531]   *  part  of  all  his  personal  estate  as  the  original  share  of  his 

deceased  child  or  children  to  be  vested  in  the  public  funds ; 
in  trust  that  the  interest  be  divided  among  his  said  grandchildren, 
the  issue  of  such  his  deceased  child  or  children,  until  the  youngest 
attain  his  or  her  age  of  twenty-one  years  or  day  of  marriage, 
which  should  first  happen ;  and  at  such  time  to  be  transferred  to 

^  This  is  probably  an  error  of  the  press,  and  should  be  "  each." 
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them  equally,  share  and  share  alike ;  and  in  case  all.  or  any  of  his 
daughters  should  happen  to  marry,  and  not  having  any  child  or 
children  of  such  marriage  should  happen  to  die,  then 'it  was  his 
will,  that  the  surviving  husband  should  receive  the  income  arising 
from  his  deceased  daughter's  share  during  his  own  life,  not  com- 
mitting waste;  and,  when  such  division  was  made  out,  it  was 
his  will,  that  his  eldest  child  then  living  should  have  the  first 
choice  of  her  share,  and  so  of  the  rest  according  to  their  seniority ; 
and  she  or  they  to  have  and  to  hold  such  share  and  shares  of  his 
real  estates,  lands,  and  premises,  for  and  during  the  term  of  her 
and  their  natural  life  and  lives,  and  to  their  issue  and  the  survivor 
of  them  forever. 

The  will  then  directed  the  executors  to  divide  all  the  testator's 
personal  estate  into  as  many  equal  shares  as  he  should  have  chil- 
dren then  living,  and  to  transfer  or  make  over  to  her  or  them  or 
the  issue  of  her  or  them,  all  such  share  and  shares  for  her  and 
their  respective  use  and  benefit,  at  the  said  jtime  when  his  youngest 
child  then  living  should  attain  the  age  of  twenty-one  or  day  of 
marriage :  but  in  case  all  his  said  children  should  die,  before  they 
attained  their  age  or  ages  or  day  or  days  of  marriage  respectively 
and  without  issue,  then  and  in  such  case,  he  directed,  that  his 
executors  should  stand  possessed  of  his  estates  real  and  personal, 
and  the  dividends,  interest,  and  produce  thereof,  on  trust  to  pay 
the  growing  rents  of  his  real  estate  and  the  interest  of  his  personal 
estate  to  his  wife  during  her  life  and  her  remaining  his  widow ; 
and  after  her  death  or  marriage,  and  in  case  of  all  his  children 
dying,  as  aforesaid,  respectively  under  age,  unmarried,  and  with- 
out issue,  then  he  gave  and  bequeathed  all  his  estates  real  and 
personal  to  his  next  of  kindred  and  heirs-at-law,  and  their  heirs 
and  assigns  forever;  and  he  devised  the  guardianship  and  education 
of  all  his  said  children  during  their  minorities,  as  aforesaid,  unto 
his  said  wife  and  his  executors :  the  guardianship  of  his  wife  to 
cease  upon  her  marriage :  provided  always,  that  as  soon  as  any  of 
his  daughters  should  happen  to  marry  a  person  to  the 
approbation  of  •his  executors,  who  would  take  the  name  [*S32] 
of  Cartwright,  and  live  at  his  house  at  Oldfield  Green,  he 
directed  his  wife  to  resign  the  house  to  them ;  and  he  directed  his 
executors  to  pay  to  his  daughter's  husband,  when  he  had  taken 
the  name  of  Cartwright,  £700  over  and  above  the  common  propor- 
tional share  of  his  other  children.     He  farther  directed,  that  all 
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his  family  plate,  watches,  and  rings,  should  be  valued,  and 
divided  into  as  many  equal  parts  as  he  should  have  children ;  and 
the  first  child,  that  should  come  of  age  or  be  married,  to  have  the 
choice  of  their  share,  and  such  share  given  to  them  immediately. 

The  testator  died  on  the  4th  of  July,  1794,  leaving  his  wife  sur- 
viving and  four  daughters  by  her:  Mary,  Elizabeth,  Ellen,  and 
Judith,  and  no  sons.  The  eldest  daughter  Mary  was  born  before 
the  marriage  of  her  parents ;  the  other  three  were  bom  afterwards. 

The  bill  was  filed  upon  the  3rd  of  March,  1800,  by  the  eldest 
daughter  Mary ;  claiming  to  share  with  the  other  daughters  under 
the  will  upon  the  intention  of  the  testator.  The  following  cir- 
cumstances, under  which  this  claim  was  made,  were  admitted,  and 
J)roved  by  the  depositions  of  the  widow,  the  defendant  Vawdry, 
who  was  one  of  the  trustees  and  executors,  and  other  witnesses. 

Elizabeth  Cartwright  was  both  upon  the  29th  of  May,  1776  ; 
Ellen,  upon  the  22nd  of  March,  1780,  and  Judith,  upon  the  25th 
of  November,  1783:  since  which  time  the  testator  and  his  .wife 
had  no  other  child.  They  had  one  son  bom  in  1774,  who  died  in 
May,  1786.  The  testator  and  his  wife  were  engaged  to  each  other 
before  the  birth  of  Mary.  Mrs.  Cartwright  before  her  marriage 
lived  in  the  testator's  house  at  Oldfield  Green  in  the  parish  of 
Astbury,  Cheshire.  In  January,  1770,  they  went  to  London,  and 
lodged  in  Clerkenwell ;  and  the  plaintiff  was  bom  at  such  lodg- 
ings upon  the  14th  of  March,  1770.  They  were  married  at  the 
parish  church  of  Clerkenwell  in  February  following;  and  Mary 
Was  baptised  in  the  same  church  on  the  1st  of  July  in  the  same 
year,  and  registered  as  their  legitimate  daughter.  Immediately 
afterwards  they  returned  to  Cheshire.  The  testator  never  divulged 
the  circumstances  of  his  daughter's  birth  to  her,  nor  to  any  one 
else,  except  the  defendant  Vawdry,  in  confidence ;  always 
[•  533]  endeavouring  to  keep  *  the  affair  secret,  and  treating  and 
introducing  her  as  his  legitimate  daughter.  He  caused 
the  registry  of  her  birth  and  baptism  to  be  made  in  the  parish 
church  of  Astbury,  stating  her  birth  to  have  taken  place  in  Clerk- 
enwell upon  the  1st  of  July,  1771.  In  the  same  page  was  the 
registry  of  the  baptism  of  the  son  John,  made  at  the  same  time. 

The  depositions  of  Vawdry  also  stated,  that  the  plaintiff  and 
her  sisters  were  totally  ignorant  of  the  plaintiff's  illegitimacy  till 
after  the  testator's  death,  when  she  questioned  the  deponent  with 
regard  to  her  father's  affairs,  thinking  she  had  not  received  what 
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she  was  entitled  to ;  upon  which  the  deponent  told  her  the  cir- 
cumstance.  A  few  days  previous  to  the  death  of  the  testator,  he 
produced  his  will  to  the  deponent,  desiring  him  to  read  it.  The 
deponent  said,  he  was  fearful,  it  was  not  worded  strong  enough  to 
provide  for  the  plaintiff;  upon  which  the  testator  desired  him  to 
come  again  in  a  few  days ;  and  he  would  get  the  will  altered,  so 
as  to  have  it  properly  worded  to  make  the  property  safe  to  her; 
and  he  mentioned  his  intention  to  send  for  a  proper  person  for  that 
purpose.  The  deponent  went  on  the  day  of  the  testator's  death 
for  the  purpose  of  being  present  at  the  alteration  of  his  will ;  but 
the  testator  died  a  few  hours  before  he  arrived.  The  deponent  has 
no  doubt  the  testator  meant  to  provide  for  the  plaintiff  as  amply  as 
for  his  other  children. 

The  defendant,  the  widow  of  the  testator,  being  also  examined 
as  a  witness,  stated  that  the  plaintiff  was  always  considered  and 
treated  as  legitimate,  and  that  the  testator  at  several  periods  said 
to.  her,  *  My  child,  I  will  take  care  of  you.  * 

The  defendant  Elizabeth  Cartwright,  by  her  answer,  expressed 
her  consent  that  the  plaintiff  should  share  equally  with  her  and 
her  sisters ;  and  it  was  stated  in  the  evidence  that  the  other  two 
daughters  had  the  same  disposition ;  but  they  were  infants. 

Mr.  Richards  and  Mr.  Evans,  for  the  plaintiff :  — 

Upon  this  will  it  is  plain  the  plaintiff  was  in  the  contempla- 
tion of  the  testator  to  be  considered  a  lawful  child.  The  distri- 
bution in  fourth  parts  points  out  distinctly  that  she  was  in  his 
contemplation  one  of  his  four  daughters.  That  must  have 
some  allusion  to  four  children.  Every  *  expression  applies  [•  534] 
to  females.  That  shows  he  meant  existing  daughters,  not 
future  issue,  that  might  be  either  male  or  female. 

As  to  the  parol  declarations  relating  to  the  will  itself,  it  is 
doubtful,  I  admit,  whether  that  evidence  is  admissible.  But  this 
is  a  case  of  latent  ambiguity,  and  the  same  thing  may  be  done  as 
in  Thomas  v.  Thomas,  6  T.  E.  671,  (3  R  R  306). 

Mr.  Stanley,  for  the  defendants,  expressed  the  disposition  of  the 
daughters  in  favour  of  the  plaintiff. 

Lord  Chancellor:  — 

This  is  a  very  unfortunate  case.  I  have  no  doubt  of  the  inten- 
tion ;  but  how  can  I  possibly  put  upon  the  will  the  construction 
the  plaintiff  desires  when  there  are  lawful  children  ?    The  family 
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will  act  very  honourably  and  conscientiously  by  giving  way  to 
the  disposition  which  is  stated,  but  it  is  impossible  in  a  Court  of 
justice  to  hold,  that  an  illegitimate  child  can  take  equally  with 
lawful  children  upon  a  devise  to  children.  Mr.  Vawdry's  evi- 
dence increases  the  regret  When  the  testator  placed  that  confi- 
dence in  him,  it  was  very  wrong  not  to  follow  his  advice.  If  he 
had  named  this  daughter  it  would  have  done. 

Upon  th6  proposal  of  the  plaintiff's  counsel,  as  the  youngest 
daughter  did  not  want  more  than  three  years  of  the  age  of  twenty- 
one,  the  cause  was  ordered  to  stand  over. 

Wilkinson  v.  Adam.^ 

1  Yes.  &  Bea.  422-469  (12  R.  R.  255). 

Devise  to  "  Children,'**  —  Illegitimate  Child.  —  Child  existing  and  reputed  as 

ChUd. 

[422]  Under  a  devise  by  a  married  man,  having  no  legitimate  children,  "  to 
the  children  which  I  may  have  by  A.,  and  living  at  my  decease,"  natural 
children,  who  had  acquired  the  reputation  of  being  his  children  by  her  before 
the  date  of  the  will,  entitled,  as  upon  the  whole  will  intended,  and  sufficiently 
described ;  rejecting,  as  a  description  of  the  devisees,  passages  in  a  written 
book,  unattested ;  of  which  probate  was  admitted  under  a  reference  in  the 
will  to  '^  the  observations  and  directions,  which  I  shall  leave  in  a  written, 
book." 

Whether,  if  there  were  also  legitimate  children  by  the  same  mother,  they 
could  take  together  under  the  same  description,  and  whether  future  illegiti- 
mate children  can  take  under  any  description  in  a  will,  qucere, 

John  Wilkinson,  by  his  will,  dated  the  29th  of  November,  1806, 
devising  to  his  wife  Mary  Wilkinson  for  life  his  mansion  at 
Castle  Head,  and  declaring,  that  such  devise,  together  with  the 
annuity  given  to  her,  was  to  be  taken  in  lieu  of  dower,  and  giving 
her  an  annuity  of  £500,  charged  on  his  real  estates  and  iron 
works  thereinafter  devised,  and  also  giving  her  the  use  of  his 
household  goods,  &c. ,  at  his  mansion  at  Castle  Head,  proceeds  as 
follows:  — 

**  And  from  and  after  the  decease  of  my  said  wife  I  give  and 
devise  unto  Ann  Lewis  (who  now  lives  with  me)  during  the  term 
of  her  natural  life  provided  she  so  long  continues  single  and  un- 
married but  not  otherwise  all  that  my  said  Mansion  House  at 

1  The  LoBD  Ohavcbllob,  Sir  Albxandbb  Thompson,  Baron,  Sir  Simok  Lb 
Blaho,  Sir  ViCABY  Gibbs,  JJ. 
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Castle  Head  with  the  appurtenancea  Alsq  I  give  and  devise  to 
the  said  Ann  Lewis  (subject  to  the  proviso  aforesaid)  the 
use  of  *  all  my  household  goods,  plate,  furniture,  and  [*  423] 
other  chattels  of  what  kind  soever,  being  at  my  Mansion 
House  at  Castle  Head  aforesaid  for  her  life  which  devises  are 
for  the  separate  and  peculiar  use  benefit  and  enjoyment  of  the 
said  Ann  Lewis  during  the  term  and  on  the  proviso  aforesaid  and 
are  to  be  looked  upon  as  entirely  distinct  from  and  having  no 
reference  to  the  joint  trust  wherewith  she  is  hereinaftei  intended 
to  be  invested  by  this  my  will. " 

The  testator  then  devises  all  his  real  and  personal  property 
(except  what  he  had  before  given  to  his  said  wife  and  Ann  Lewis 
for  their  respective  lives)  to  the  said  Ann  Lewis,  James  Adam, 
William  Vaughan,  Cornelius  Eeynolds,  and  Samuel  Fereday  for 
thirty-one  years,  to  commence  from  his  decease,  upon  several 
trusts,  the  last  of  which  is  to  purchase  lands  of  inheritance,  to  be 
limited  during  the  term  of  thirty-one  years  to  such  and  the  same 
uses  and  upon  the  same  trusts  with  those  of  the  testator's  estates 
of  inheritance,  thereby  devised  to  them  in  trust;  and  he  then  pro- 
ceeds in  the  following  words :  — 

"  And  from  and  after  the  expiration  of  such  term  to  the  chil- 
dren which  I  may  have  by  the  aforesaid  Ann  Lewis  and  living  at 
my  decease  or  bom  within  six  months  after  equally  to  be  divided 
between  such  children  and  their  heirs  share  and  share  alike 
and  if  but  one  such  child  to  such  only  child  and  his  or  her  heirs 
for  ever;  and  if  no  such  child  or  children  be  living  at  my  death 
or  born  within  six  months  after  my  decease,  as  aforesaid,  to  my 
Nephew  Thomas  Jones  and  his  heirs  for  ever;  and  if  the  said 
Thomas  Jones  shall  at  the  time  of  such  purchase  be  dead,  in  that 
case  to  such  person  as  shall  be  the  heir  of  the  said  Thomas  Jones, 
and  to  his,  her  or  their,  heirs  for  ever;"  and  after  the 
expiration  of  the  said  term  of  thirty-one  years  he  *  devised  [*  424] 
all  other  his  estates,  &c. ,  in  the  following  words :  — 

**  To  the  use  and  behoof  of  the  child  or  children  which  I  may 
have  by  the  said  Ann  Lewis  as  above  mentioned  to  be  divided 
equally  between  them  share  and  share  alike,  and  his,  her  or  their 
heirs  for  ever ;  and  in  default  of  such  child  or  children  born  to 
me  as  aforesaid,  then  to  the  use  and  behoof  of  my  said  Nephew 
Thomas  Jones  and  his  heirs  for  ever  provided  he  or  they  do  take 
the  name  of  Wilkinson ;  and  in  case  I  leave  any  child  or  children 
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by  the  said  Ann  Lewis  then  I  give  and  bequeath  to  my  said  Trus« 
tees  for  each  and  every  such  child  per  year  during  the  continuance 
of  the  said  term  of  thirty -one  years  such  a  sum  of  money  as  they 
or  the  major  part  of  them  in  their  discretion  shall  think  adequate 
and  sufficient  for  the  support  maintenance  education  and  bringing 
up  of  such  child  or  children  which  I  may  have  by  the  said  Ann 
Lewis  as  aforesaid  during  so  long  of  the  said  term  as  he  she  or 
they  may  happen  to  live  but  not  to  exceed  the  sum  of  £200  in  each 
year  for  each  and  every  such  child  or  children ;  and  it  is  my  will 
and  I  do  hereby  expressly  limit  give  and  appoint  the  said  sum  of 
£200  per  year  to  the  said  Ann  Lewis  for  her  own  peculiar  and 
separate  use  for  her  care  management  and  guardianship  of  the  said 
children  during  such  time  as  she  continues  such  guardianship ;  and 
I  charge  my  estates  with  the  payment  thereof  accordingly. " 

After  directing  that  his  trustees  should  at  the  expiration  of  the 
said  term  of  thirty-one  years  render  an  account  to  the  persons  then 
entitled  in  reversion  or  remainder  to  his  several  estates  of  inheri- 
tance so  devised  or  purchased,  and  assign  and  deliver  his  leasehold 

and  personal  property,  he  proceeds  thus :  — 
[*425]  •  "  And  it  is  my  will  and  I  do  hereby  direct  that  imme- 
diately after  the  expiration  of  the  said  term  of  thirty- 
one  years  all  my  real  and  personal  estate  and  effects  not  herein-* 
before  by  this  my  will  otherwise  disposed  of  shall  be  vested  in  the 
child  or  children  which  I  may  have  by  the  said  Ann  Lewis  a« 
above-mentioned  (except  such  part  thereof  as  is  before  devised  to 
the  said  Ann  Lewis  for  her  own  use  during  her  natural  life  and 
continuing  single  and  unmarried)  and  his  her  or  their  heirs  for 
ever  share  and  share  alike  and  in  default  of  such  child  or  chil- 
dren bom  to  me  as  aforesaid  then  the  same  to  vest  in  the  said 
Thomas  Jones  his  heirs  executors  administrators  and  assigns  to 
his  and  their  own  use  upon  the  condition  aforesaid.  And  it  is 
my  will  and  I  do  hereby  farther  direct  that  immediately  on  the 
decease  or  marriage  of  the  said  Ann  Lewis  (which  shall  first  hap- 
pen) the  Mansion  House  at  Castle  Head  and  also  the  household 
goods  and  furniture  so  devised  to  her  as  aforesaid  shall  vest  in  my 
said  child  or  children  bom  to  me  by  her  as  aforesaid  equally  be- 
tween them  and  in  default  of  such  issue  then  to  the  said  Thomas 
Jones  his  heirs  executors  administrators  and  assigns  upon  the 
condition  aforesaid." 

The  testator  then  appointed  Ann  Lewis  executrix,  and  his  other 
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trustees  executors  of  his  will ;  and  having  directed  the  legacies  in 
a  schedule  annexed  to  his  will  to  be  paid,  requests,  that  his.  body 
may  be  privately  interred  in  his  garden  at  Castle  Head  in  a  place 
prepared  for  that  purpose,  or  within  a  building  called  the  chapel 
at  Brymbo,  or  in  his  garden  at  Bradley,  "  in  such  manner  as  is 
directed  in  the  book  hereinafter  referred  to,  and  at  the  nearest  of 
the  said  places  where  I  shall  happen  to  die.  Lastly  it  is  my 
earnest  wish  and  desire  that  the  observations  and  directions 
which  I  shall  leave  (in  a  written  book)  for  the  better 
improvement  of  my  estates  *  and  carrying  on  the  different  [*  426] 
works  as  well  as  other  matters  be  followed  and  attended 
to  as  much  as  if  they  were  inserted  in  this  my  will. " 

The  will  was  re-published  on  the  26th  of  March,  1807,  and  the 
5th  of  January,  1808 ;  in  each  instance  in  the  presence  of  three 
subscribing  witnesses ;  and  on  the  latter  occasion  he  added  a  codi« 
eil,  directing  that  the  term  of  the  trust  should  be  for  twenty-one 
years  from  his  decease  instead  of  thirty-one  years. 

On  the  6th  of  Jcmuary,  1808,  the  testator  added  another  codicil 
substituting  William  Smith  in  the  place  of  Seynolds  as  a  trustee 
and  executor ;  and  at  the  same  time  he  re-published  his  will,  in 
each  instance  stating  that  he  re-published  '^  the  contents  of  this  cmd 
the  preceding  "  eight  or  nine  sheets  as  and  for  his  last  will  and 
testament 

The  testator  died  in  July,  1808 ;  and  upon  his  death  a  manu- 
script book  was  found,  containing  with  a  great  variety  of  other 
matter  eight  entries,  not  attested  so  as  to  pass  real  estates,  but 
which  were  proved  in  the  Prerogative  Court  of  Canterbury  as  tes- 
tamentary.    Some  of  those  entries  were  as  follows :  — 

*  Register  of  my  children  by  Ann  Lewis  which  for  more  cer- 
tainty is  entered  by  John  Wilkinson ;  Mary  Ann,  bom  July  27th, 
1802,  about  eleven  o'clock;  Jonina,  bom  August  6th,  1805, 
about  four  o'clock;  John,  bom  October  the  8th,  1806,  half  past 
eight  o'clock  in  the  morning. " 

*  Bradley,  March  26th,  1807.     Whereas  in  my  last  will  and 
testament  re-published   this  day  it  is  limited  that  the  i 
child  or  children  which  should  be  entitled  to  *  co-shares  [*  427] 
of  my  estate  real  and  personal  as  is  more  fully  explained 

there  should  be  born  to  me  of  the  body  of  Ann  Lewis  within  six 
months  of  my  decease.  Now  I  do  hereby  declare  that  such  lim- 
itation as  to  time  should  not  operate  absolutely  to  the  -deprivation 
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of  having  children  of  his  own,  to  whom  he  might  leave  his  prop* 
erty,  and  not  expecting  any  from  his  wife ;  ^  that  during  such 
cohabitation  the  testator  had  three  children  by  her,  now  living : 
namely,  Mary  Ann  Wilkinson,  bom  the  27th  of  July, 
[*430]  *  1802,  at  the  testator's  dwelling-house  at  Bradley;  Jonina 
Wilkinson,  bom  on  the  6th  of  August,  1805,  at  the  testa- 
tor's same  dwelling-house ;  and  John  Wilkinson,  born  the  8th  of 
October,  1806,  at  the  same  house ;  admitting  that  she  never  was 
married  to  him,  that  he  always  acknowledged  them  as  his  children 
by  her,  and  usually  called  them  by  his  surname,  by  which  they 
went ;  and  they  were  looked  upon  by  all  persons  acquainted  with 
them  as  the  testator's  children  by  her ;  that  they  were  brought  to 
and  placed  at  his  table,  and  were  always  maintained  and  educated 
at  his  expense,  as  being  his  children.  The  answer  submitted  that 
the  said  three  children,  bom  before  the  date  of  the  will,  had, 
when  his  will  and  codicils  were  made,  acquired  names  of  reputa- 
tion, and  also  the  reputation  of  being  the  children  of  the  said 
testator  by  Ann  Lewis;  that,  having  acquired  such  names  and 
reputation,  and  being  also  sufficiently  designated  in  his  will  and 
codicils,  they  fell  within  the  description  in  his  will,  or  were  to 
be  considered  as  the  persons  thereby  intended ;  and  that  they  were 
entitled  to  all  his  real  and  personal  estate,  except  what  he  specif- 
ically disposed  of. 

Another  manuscript  book  was  found  among  the  testator's 
papers,  which  was  represented  as  a  duplicate  of  that  from  which 
the  passages  admitted  to  be  proved  as  part  of  the  will  were  taken ; 
but  during  the  argument  it  was  said  that  there  was  considerable 
variance  between  them,  and  that  the  probate  had  been  taken,  not 
from  the  original,  but  from  that  which  was  supposed  to  be  the 
duplicate. 

After  the  argument  the  Lord  Chancellor  suggested  whether  the 
question,  what  papers  constituted  the  will  as  to  the  real  estate 
must  not  go  to  a  jury,  or  be  stated  as  a  case  for  the  opinion  of  a 
Court  of  Law,  his  Lordship  declaring,  that  he  had  no  doubt 
[*431]  these  books  could  *not  be  so  considered.  After  some  con- 
sideration it  waq  agreed,  as  the  most  convenient  and  expe- 
ditious course,  that  the  case  should  be  re-argued  before  the  Lord 
Chancellor,  assisted  by  some  of  the  Judges.  Upon  the  second 
argument  the  plaintiff's  counsel  confined  his  claim  to  the  real 
estate. 
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Sir  Samuel  Romilly,  Mr.  Hart,  Mr.  Bell,  Mr.  Wingfield,  and 
Mr.  D.  F.  Jones,  for  the  plaintiff. 

Mr.  Richards,  Mr.  HoUist,  Mr.  Leach,  Mr.  Benyon,  and  [437] 
Mr.  Preston,  for  the  infant  children,  defendants. 

Sir  Arthur  Piggott  and  Mr.  Daniel,  for  the  co-heiresses-  [440] 
at-law. 

Sir  Samuel  Eomilly,  in  reply.  [441] 

The  Lord  Chancellor  (Lord  Eldon)  during  the  argu-  [445] 
ment,  and  at  its  close,  made  the  following  observations :  — 

The  cases,  as  far  as  they  have  gone,  have  raised  doubts  even  as 
to  a  paper  antecedently  existing  but  clearly  and  undeniably  re- 
ferred to  in  a  will ;  but  I  take  it  to  be  decided,  and  there  is  no 
doubt,  that  a  paper  made  afterwards  could  never  be  part 
of  the  will;  for  the  *  three  witnesses  required  by  the  [*446] 
statute  are  witnesses  to  the  sanity  of  the  testator  and  to 
all  that  is  necessary  to  constitute  a  good  will.  The  consequence  is, 
that  the  subsequent  paper  has  not  the  ceremonies  necessary  to  con- 
stitute a  devise  of  land.  The  cases  upon  a  charge  of  legacies  by  a 
will  with  three  witnesses  apply  to  this ;  and  though  it  is  settled 
that  legacies  given  by  an  unattested  paper  will  be  included  in 
that  charge,  that  has  been  met  at  least  with  this  symptom  of  dis- 
approbation, that  it  is  remarked  as  a  solitary  case ;  and  if  by  a 
will  duly  attested  the  devisor  directs  an  estate  to  be  sold,  though 
he  could  have  exhausted  that  fund  by  legacies,  he  could  not  by  a 
will  unattested  give  away  any  part  of  it 

I  know  no  law  against  devising  to  the  children  of  a  woman, 
whether  natural  or  not,  as  that  creates  no  uncertainty.  The  diffi- 
culty arises  upon  a  devise  to  the  children  of  a  particular  man  by  a 
woman  to  whom  he  is  not  married.  This  testator,  upon  the  same 
26th  of  March,  1807,  on  which  he  re-published  the  will,  makes 
one  of  these  entries  in  the  book,  and  clearly  after  the  re-publica- 
tion, which  is  expressly  recited ;  and  he  proceeds  by  this  paper  to 
say,  that  children,  though  not  bom  within  six  months  after  his 
death,  shall  take,  if  bom  within  the  longest  period  allowed  for 
gestation ;  and  that  is  explained  in  such  a  way  that  the  devisees 
would  take,  whether  his  natural  children  or  not,  as  he  there  de- 
scribes them  only  as  her  children.  Is  it  possible,  then,  by. an 
unattested  paper  made  on  the  same  day,  but  after  a  re-publication 
of  his  will  duly  attested,  to  vary  in  two  respects  so  material  the 
VOL.  XXV.  —  33 
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of  any  child  or  children  which  may  be  born  of  the  body  of  the 
said  Ann  Lewis  within  the  utmost  bounds  (after  my  decease) 
prescribed  by  law  for  gestation  and  I  therefore  hereby  authorise 
my  said  trustees  to  make  such  provision  for  such  child  or  chil- 
dren, if  any  such  there  be,  as  they  or  the  major  part  of  them  may 
think  right  according  to  the  circumstances  of  the  case ;  and  far- 
ther least  doubts  should  arise  as  to  the  expression  '  children 
born  to  me  by  the  said  Ann  Lewis '  I  hereby  declare  that  my 
meaning  is  to  incljade  a  daughter  of  said  Ann  Lewis  called  Mary 
Ann,  now  about  five  years  old,  another  daughter  of  the  said  Ann 
Lewis  called  Jonina,  now  about  two  years  old,  and  a  son  of  the 
said  Ann  Lewis  called  John,  about  six  months  old ;  and  farther ; 
whereas  in  my  said  will  it  is  expressed  that  the  said  Ann  Lewis 
should  have  for  her  own  peculiar  and  proper  use  £200  during  the 
time  of  her  guardianship  of  my  said  child  or  children  my  inten- 
tion was  and  is  that  such  annuity  should  continue  to  her  during 
her  natural  life  provided  she  remains  so  long  unmarried  in  the 
same  manner  as  my  bequest  to  her  of  my  Mansion  House  and 
appurtenances  at  Castle  Head  and  on  precisely  the  same  condi- 
tions; my  idea  being  at  the  time  of  making  my  will  that  she 
should  be  considered  the  natural  guardian  of  her  children  during 
life.  This  explanation  is  therefore  given  to  prevent  a  different 
legal  construction  being  put  on  that  term  or  expression. " 

"  Bradley,  4th  June,  1808.  Memorandum.  Whereas  in 
[*  428]  my  last  will  and  testament  duly  published  mention  *  is 
made  of  Ann  Lewis  as  the  guardian  of  my  children  by 
her  the  said  Ann  Lewis,  which  expression  is  only  to  be  understood 
as  a  mark  of  my  regard  for  her  and  wish  that  such  children 
should  not  be  taken  from  her  during  their  tender  age  for  any  pur- 
pose but  that  of  education,  nevertheless  my  intention  and  will  is 
that  in  all  things  of  importance  and  particularly  in  the  education 
of  such  children  described  by  the  names  of  Mary  Ann,  Jonina 
and  John,  or  any  other  children  which  may  be  bom  of  the  body 
of  the  said  Ann  Lewis  as  in  my  will  particularly  described  the 
direction  and  management  should  be  in  my  said  trustees,  the  sur- 
vivors of  them,  and  of  such  new  trustees  as  may  be  appointed  pur- 
suant  to  my  said  will  and  may  choose  to  act,  any  thing  in  my 
said  will  to  the  contrary  in  anywise  notwithstanding;  and  far- 
ther, I  hereby  express  my  will  and  desire  that  my  said  children 
may  assume  and  take  the  name  of  Wilkinson  in  addition  to  their 
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present  name  of  Lewis,  and  that  my  trustees  would  take  such 
steps  for  that  purpose  as  may  be  requisite ;  and  whereas,  in  my 
will  I  have  mentioned  that  after  my  decease  toy  body  should  be 
buried  at  Castle  Head,  Bradley  or  Brymbo,  or  such  of  those  places 
as  I  should  happen  to  be  at  or  nearest  to  the  time  of  my  decease, 
it  is  not  to  be  understood  that  I  hereby  determine  the  final  place 
of  depositing  my  corpse ;  but  if  I  do  not  die  at  Castle  Head  my 
body  in  one  of  the  iron  cases  provided  for  that  purpose  shall  be 
removed  thither  by  the  first  convenient  opportunity  there  to 
remain.  —  Signed  John  Wilkinson. " 

The  testator's  wife,  who  died  in  his  lifetime,  in  December, 
1806,  having  never  had  any  children,  he  left  Mary  Ann  and  Eliza 
Wilkinson,  the  children  of  his  brother,  his  co-heiresses-at-law ; 
and  his  nephew  and  devisee  Thomas  Jones,  who  took  the 
surname  of  Wilkinson,  *and  filed  the  bill,  alleging  that  [*429] 
Ann  Lewis  was  never  married  to  the  testator,  and  any 
children  she  had  by  him  were  illegitimate ;  and  praying  that  the 
will  and  two  codicils  may  be  established,  and  the  trusts  thereof 
carried  into  execution ;  that  the  trustees  may  be  decreed  to  convey 
to  the  plaintiff  and  his  heirs  the  real  estate  of  the  testator,  subject 
to  the  estate  and  interest  of  Ann  Lewis,  &c. 

The  trustees  by  their  answer  alleged  that  the  testator  previously 
to  the  execution  of  his  will  at  three  several  times  caused  to  be 
written  in  a  certain  book  certain  testamentary  papers  containing 
directions  for  the  improvement  and  management  of  his  affairs  after 
his  death ;  and  on  the  day  of  the  date  of  his  will  he  wrote  another 
testamentary  paper  in  such  book,  which  four  testamentary  papers 
were  proved  in  the  Ecclesiastical  Court  as  codicils ;  that  by  his 
will  be  referred  to  such  written  book;  that  he  left  three  other 
codicils  in  such  book,  the  first  made  soon  after  his  will,  the  second 
bearing  date  the  26th  of  March,  1807,  and  the  third  dated  the  4th 
of  January,  1808 ;  all  which,  together  with  another  codicil,  dated 
the  31st  of  January,  1808,  written  in  such  book,  had  been  proved 
in  the  Ecclesiastical  Court ;  that  the  testator  acknowledged  Mary 
Ann  Wilkinson,  Jonina  Wilkinson,  and  John  Wilkinson  to  be 
his  children,  and  frequently  declared  that  he  had  provided  for 
them  by  his  will  as  such.  The  defendant  Ann  Lewis  stated  that 
she  cohabited  with  the  testator  for  many  years  previous  to  and  at 
the  time  of  his  death,  and  their  cohabitation  was  well  known  to 
the  testator's  wife  while  she  lived,  the  testator  being  very  desirous 
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bom  of  a  woman  named  Ann  Lewis,  which  three  children,  it 
appears  proved,  had  gained  the  reputation  of  being  his  natural 
children.  After  the  execution  of  his  will  he  appears  to  have  fre- 
quently re-published  it ;  but  it  is  only  material  to  notice  that  he 
did  re-publish  it  after  he  had  in  a  book  expressly  stated  by  a 
paper,  not  attested  by  three  witnesses,  who  were  the  individuals 
he  meant  by  the  description  of  certain  devisees  in  his  will.  He 
re-published  the  will  by  a  codicil,  duly  attested,  of  a  date  subse- 
quent to  that  description,  and  one  question  that  was  made  is, 
whether  that  book  is  to  be  taken  to  be  part  of  the  will  as  to  the 
real  estate. 

The  two  concluding  clauses  of  the  will,  which  must  be  taken  as 
speaking  from  the  moment  of  the  last  re-publication,  have  reference 
to  the  book  which  has  been  produced;  and  it  was  particularly 
pointed  out  by  Mr.  Preston,  that  in  one  of  these  codicils,  proved 
in  the  Ecclesiastical  Court,  the  testator  takes  notice  of  the  place 

where  he  wishes  to  be  buried.  Upon  this  question  the 
[*  461]  Judges  have  *  certified  their  opinion  that  this  book  cannot 

be  resorted  to  for  the  purpose  of  explaining  who  are  the 
persons  intended  to  take ;  and  I  take  them  to  have  expressed  their 
opinion  so  in  order  to  avoid  concluding  the  question  whether  that 
book  might  be  resorted  to  as  evidence  of  the  reputation  to  fix  the 
character  of  children  upon  these  three  devisees.  I  say  nothing  at 
present  upon  that  question,  as  I  remain  of  the  opinion  I  expressed ; 
that  I  find  no  authority  to  justify  me  in  holding  that  this  book 
with  reference  to  the  devisees  can  be  taken  as  part  of  the  will  as 
to  the  real  estate.  It  is  not  necessary  to  examine  how  far  all  the 
dicta  to  be  foimd,  where  a  will  attested  by  three  witnesses  refers 
to  an  antecedent  paper,  can  be  supported ;  but  there  was  no  period 
of  this  testator's  life,  in  which  it  could  be  asserted  that  if  he  had 
died  at  that  moment  any  book  whatsoever  would  have  formed  part 
of  his  will.  The  book  was  ambulatory  to  the  last  moment  of  his 
existence,  and  it  is  impossible  upon  the  principle  of  the  case  of 
Smart  v.  Prujean,  6  Ves.  560  (5  R  R  395),  to  maintain  that 
this  book  was  part  of  the  will  as  to  the  real  estate.  If  it  could 
have  been  so  considered,  it  would  not  have  been  necessary  to 
consider  the  other  question  upon  the  will,  as  those  papers  would 
have  given  a  distinct  description  of  the  persons  intended ;  but  if 
they  are  not  to  be  taken  as  part  of  the  will,  it  is  necessary  to  con- 
sider the  testator's  meaning,  as  it  is  to  be  collected  agreeably  to 
the  rules  of  law  upon  the  will  itself. 
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This  is,  as  I  have  observed,  the  will  of  a  man,  married,  his 
wife  living  at  the  time,  having  no  legitimate  children,  but  three 
infants  snfBciently  proved  to  be  at  that  time  his  reputed  children 
by  Ann  Lewis.  The  question  is,  whether  those  three  children, 
who  had  gained  the  reputation  of  being  the  children  of 
this  testator  previously  to  *  the  will,  can  take  the  property  [*  462] 
devised  by  these  words,  being  illegitimate,  or  whether  the 
construction  is  not  to  be  such  children  as  he  might  have  by  Ann 
Lewis  legally,  in  case  his  wife  should  die,  and  he  should  marry 
Ann  Lewis,  and  have  legitimate  children  by  her. 

The  rule  cannot  be  stated  too  broadly,  that  the  description, 
*  child,  son,  issue, "  every  word  of  that  species,  must  be  taken 
primd  facte  to  mean  legitimate  child,  son,  or  issue ;  but  the  true 
question  here  is,  whether  it  appears  by  what  we  call  sufficient 
description,  or  necessary  implication,  that  the  testator  did  mean 
these  illegitimate  children ;  and  to  view  the  case  as  accurately  as 
is  necessary  for  the  purpose  of  a  determination  of  that  question, 
we  must  consider  what  would  have  been  the  effect,  not  only  with 
reference  to  children  who  had  at  the  time  of  making  the  will 
gained  the  reputation  and  character  of  being  his  children,  but  also 
as  to  future  illegitimate  children,  who,  though  not  to  be  consid- 
ered as  his  children  at  the  moment  of  their  birth,  might  have 
acquired  that  character  before  his  death ;  and  we  must  see  what 
would  have  been  the  effect  if  it  had  happened  that,  surviving  his 
wife,  he  had  married  Ann  Lewis  and  had  legitimate  children  by 
her.  The  case  has  been  very  ably  argued  upon  the  view  of  all 
these  eventa 

In  all  the  cases  that  I  have  seen  having  relation  to  this  question, 
the  illegitimate  children,  if  they  were  to  take,  must  have  taken, 
not  by  any  demonstration  arising  out  of  the  will  itself,  but  by  the 
effect  of  evidence  dehors,  read,  or  attempted  to  be  read,  with  a 
view  to  establish,  not  out  of  the  contents  of  the  will,  but  by  some- 
thing extrinsic,  who  were  intended  to  be  the  devisees ;  and  if  my 
judgment  upon  this  case  is  supposed  to  rest  upon  any  evidence  out 
of  the  will,  except  that  which  establishes  the  fact  that 
there  were  individuals  who  *  had  gained  by  reputation  the  [*  463] 
name  and  character  of  his  children,  that  conclusion  is 
drawn  without  sufficient  attention  to  the  grounds  on  which  the 
judgment  is  formed,  my  opinion  being  that,  taking  the  fact  as 
established,  that  there  were  children  who  had  gained  the  reputa- 
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tion  of  being  bis  cbildien,  it  does  necessarily  appear  on  tbe  will 
itself  tbat  be  intended  those  cbildien.  If  tbat  principle  is  just, 
and  tbis  case  falls  witbin  its  leacb,  all  tbe  cases  cited  are  inappli- 
cable to  tbi& 

In  tbe  case  of  Godfrey  v.  Davis,  6  Yes.  43  (5  R  R  204),  wbat- 
ever  was  proved  in  tbe  cause  notbing  resulted  from  tbe  will  itself* 
sbowing  tbat  tbe  testator  knew  tbose  circumstances,  wbicb  were 
reasoned  upon.  Tbere  is  no  doubt  tbat  cbild  migbt  bave  been 
persona  derignata  ;  but  tbe  question  was,  wbeie  tbe  will  fumisbed 
notbing  but  tbe  general  description  "  tbe  cbild  of  William  Har- 
wood/  tbose  terms  were  a  sufficient  indication  of  tbat  intention. 
Tbe  question  tben,  consistently  witb  tbat  case,  will  be,  wbat  is 
necessary  in  a  will,  describing  tbe  devisee  under  tbe  general  term 
*  child,'  to  enable  the  Court  to  say  tbere  is  sufficient  in  tbat  will 
particularly  to  point  out,  and  manifestly  and  incontrovertibly  to 
show,  tbat  tbe  testator  intended  a  natural  child,  taking  tbe  whole 
description  together.  Witb  tbat  decision  I  perfectly  agree,  my 
opinion  being,  that  there  was  not  enough  in  that  will  to  show  tbat 
tbe  natural  child  was  the  persona-  designata.  Harwood  was  a 
single  man,  who  might  marry,  and  might  have  legitimate  chil- 
dren ;  but  the  question  in  this  case  is  as  to  a  man  married  at  tbe 
time  of  making  the  will,  and  stating  incontrovertibly  that  he 
thought  his  wife  would  survive  him.  What  could  be  mean  by 
describing  these  as  his  children ;  the  children  of  a  person  who,  it 
is  plain,  supposed  he  should  die  before  he  could  get  rid  of  tbe 

connection  he  had  by  marriage  with  another  woman. 
[*  464]       *  The  case  of  Carttvright  v.   Vawdry,  5  Vea   530,  also 

appears  to  me  to  be  rightly  decided ;  by  tbe  language  of 
the  will  in  that  case  the  testator  appears  to  have  had  in  contem- 
plation that  there  might  be  more,  or  fewer,  children  at  her  death 
than  there  were  when  he  made  his  will,  which  is  very  material  to 
this  case.  Though,  it  is  true,  there  were  three  legitimate  children, 
and  one  illegitimate,  the  circumstances  of  the  direction  to  apply 
the  income  in  fourths  can  only  afford  a  conjecture ;  as,  if  between 
the  time  of  his  will  and  his  death  one  or  two  of  these  children 
had  died,  the  division  in  fourths  would  have  been  just  as  inappli- 
cable as  it  was  in  the  case  that  happened.  The  question  therefore 
only  comes  to  this,  whether  the  single  circumstance  of  his  directing 
the  maintenance  in  fourths  compelled  the  Court  to  hold  by  neces- 
sary implication  that  the  illegitimate  child  was  to  take  by  impli- 
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cation  with  the  others  as  much  as  if  she  had  been  in  the  clearest 
and  plainest  terms  persona  deaignata;  and  my  opinion  is,  that 
this  circumstance  is  by  no  means  sufficient.  That  testator,  it  is 
clear,  had  made  a  will  which,  though  his  death  followed  so  quick, 
would  have  operated  in  favour  of  all  his  children,  however  numer- 
ous they  might  have  been ;  and  in  favour  of  subsequent  legitimate 
children,  even  if  every  legitimate  child  he  had  before  had  died. 
It  was  therefore  impossible  to  say  he  necessarily  means  the  ille- 
gitimate child,  as  it  is  not  possible  to  say  he  meant  those  legiti- 
mate children.  That  will  would  have  provided  for  children  living 
at  the  time  of  his  death,  though  not  at  the  date  of  his  will  It 
could  not  be  taken  to  describe  two  classes  of  children,  both  legiti- 
mate and  illegitimate.  Without  extrinsic  evidence  it  was  impos- 
sible upon  the  will  itself  to  raise  the  question.  The  will  itself 
furnished  no  question,  whether  legitimate  or  illegitmate  children 
were  intended;  but  the  question  upon  which  the  Court  was  to 
decide  was  furnished  by  matter  arising  out  of,  not  in,  the  will. 

♦The  case  of  Kenebel  v.  Scrafton,  2  East,  530  (  6  R  R  [•465] 
498),  had  for  a  considerable  time  very  great  weight  with 
me  upon  this  question.  The  point  immediately  before  the  Court 
was,  whether  the  will  of  that  testator,  who  was  an  unmarried  /man, 
was  revoked  by  his  marriage  and  the  subsequent  birth  of  children. 
The  opinion  of  the  Court,  consistently  with  former  authorities  was, 
that  as  marriage  alone  will  not  revoke  a  will,  though,  connected 
with  the  birth  of  a  child,  it  will,  yet  those  two  circumstances 
would  not  have  that  efifect,  the  will  containing  a  provision  for 
children,  if  the  testator  should  have  any. 

Upon  what  can  be  collected  from  what  was  said  by  the  Court 
and  from  the  argument,  there  was  nothing  upon  the  face  of  that 
will  raising  a  necessary  implication  that  legitimate  children  were 
not  to  take,  or  that  legitimate  and  illegitimate  children  could  not 
take  together,  as  it  has  been  argued  here,  under  the  same  descrip- 
tion. It  would  be  very  difficult  to  make  out  that  they  can  so  take ; 
but  that  was  not  a  difficulty  with  which  the  Court  had  to  contend 
in  that  case.  If  the  Court  had  thought  that  those  words  meant 
illegitimate  children,  the  necessary  effect  of  the  subsequent  birth 
of  children  would  have  been  that  the  will  would  have  been  re- 
voked. We  may  conjecture  that  he  meant  illegitimate  children, 
if  he  did  not  marry ;  yet  notwithstanding  that  may  be  conjectured, 
the  opinion  of  the  Court  was,  as  mine  is,  that  where  an  unmarried 
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man,  describing  an  unmarried  woman  as  dearly  beloved  by  him, 
does  no  more  than  making  a  provision  for  her  and  children,  he 
must  be  considered  as  intending  legitimate  children,  as  there  is 
not  enough  upon  the  will  itself  to  show  that  he  meant  illegitimate 
children ;  and  my  opinion  is,  that  such  intention  must  appear  by 

necessary  implication  upon  the  will  itself. 
[*  466]  *  With  regard  to  that  expression  "  necessary  implica- 
tion," I  will  repeat  what  I  have  before  stated  firom  a  note 
of  Lord  Habdwigke's  judgment  in  Coriton  v.  ffdlier,  that  in 
construing  a  will  conjecture  must  not  be  taken  for  implication ; 
but  necessary  implication  means,  not  natural  necessity,  but  so 
strong  a  probability  of  intention,  that  an  intention  contrary  to  that 
which  is  imputed  to  the  testator  cannot  be  'supposed. 

1  do  not  notice  £arle  v.  WiUon,  17  Ves.  528  (11  R  R  130), 
and  all  the  other  cases,  as  they  only  go  to  this,  that  the  descrip- 
tion of  son,  child,  &c. ,  means  primd  facie  legitimate  son,  &c.  ; 
and  all  the  cases  from  the  passage  in  Lord  Coke,  Co.  Lit  3  b, 
establishing  that  a  bastard  may  take  by  purchase,  if  sufficiently 
described,  amount  to  no  more  than  he  must  make  that  out  upon 
the  will  itself. 

It  was  stated  with  great  force  that  a  decision  in  favour  of  these 
children  would  introduce  evidence  which  no  Court  ought  to 
endure ;  that  the  mother  must  be  called,  for  the  purpose  of  inquir- 
ing from  her  whether  the  illegitimate  children  were  begotten  by 
the  testator  or  by  other  persons.  That  is  not  so.  All  the  cases 
which  negative  the  possibility  of  a  natural  child  taking  under  the 
general  description  of  "  the  child,  of  which  A.  is  ermerU  by  me, " 
&Cy  are  authorities  that  this  is  not  the  species  of  evidence  by 
which  the  Court  inquires  who  are  meant ;  but  the  evidence  of  that 
is,  that  A.  has  acquired  the  name  and  character  of  son,  or  child, 
by  reputation ;  and  whatever  disappointment  it  may  be  supposed  a 
testator  would  feel,  if,  having  had  no  concern  with  the  creation  of 
that  child  he  could  see  what  was  going  on,  yet  that  child,  if  it  had 
obtained  the  reputation  of  being  his  child,  would  take  under  that 
description,  though  if  he  had  been  aware  of  the  real  fact, 
[*467]  he  would  *have  prevented  that  by  an  alteration  of  his 
will ;  but  the  true  question  is,  had  the  child  acquired  a 
name  and  character  that  entitled  the  Court  to  say  that  child  is  the 
person  to  take  ? 

It  was  stated,  very  ably,  that  this  might  have  done  if  the  de- 
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scription  had  been  by  a  nick-name,  a  bodily  infirmity,  the  place  of 
birth,  or  residence  of  the  child ;  and  it  seems  to  be  admitted  that 
if  the  testator  had  spoken  of  his  three  children  by  Ann  Lewis,  that 
would  have  done;  but  it  is  said  they  cannot  be  described  as  a 
class.  If  that  description  would  have  done,  the  ground  must  be 
that  the  evidence  establishes  who  are  to  take  by  reputation,  not 
as  evidence  of  the  fact  If  you  are  to  inquire  who  was  the  father 
of  the  children,  you  must  do  so  in  the  same  manner  when  he  does 
not  state  their  number ;  but  in  that  case  also,  if  it  can  be  proved 
that  there  are  three  children  who  had  acquired  the  reputation  of 
being  his  children,  they  would  take;  and  if  he  had  mentioned 
three  children,  and  only  two  could  be  found  who  had  the  reputa- 
tion of  being  his,  those  two  only  would  take,  though  three  were 
mentioned,  not  being  expressly  named  in  his  will. 

It  was  strongly  urged  farther,  that  though  he  might  give  to 
three  children  by  a  description  amounting  to  designatio  personarum, 
he  could  not  give  to  natural  children,  as  a  class,  supposing  he  had 
used  those  words  instead  of  any  equivalent  expression.  Upon  that 
question,  whether  he  could  give  to  natural  children,  as  a  class, 
whatever  might  have  been  my  opinion,  if  this  were  res  integra, 
the  case  of  Metham  v.  The  Duke  of  Devon,  1  P.  Wms.  529,  which 
has  determined  that  a  testator  may  give  to  natural  children,  as  a 
class,  has  never  been  disturbed ;  and  if  it  is  to  be  now  disturbed, 
this  is  not  the  place  for  that 

*  It  is  farther  contended,  however,  that  if  natural  chil-  [*  468] 
dren,  then  bom,  may  take  as  a  class,  future  natural  chil- 
dren cannot  It  is  quite  unnecessary  now  to  decide  that  question. 
Here  are  no  after-bom  children ;  and  with  regard  to  the  expression 
"  which  I  may  have, "  though  obviously  future,  yet  upon  the  whole 
it  is  clear  that  by  those  words  the  testator  meant  to  describe  per- 
sons then,  at  the  date  of  the  will,  in  existence.  Whether  the 
cases  cited  from  Lord  Coke,  which  are  all  cases  of  deeds,  have 
necessarily  established  that  no  future  illegitimate  child  can  take 
under  any  description  in  a  will,  whether  that  is  to  be  taken  as  the 
law,  it  is  not  necessary  to  decide  in  this  case.  I  will  leave  that 
point  where  I  find  it,  without  any  determination.  It  was  farther 
argued  with  great  force,  that  if  this  testator  had  lived  until  the 
death  of  his  wife,  as  he  did,  and  had  afterwards  married  Ann 
Lewis,  and  had  legitimate  children  by  her,  those  children  must 
have  taken ;  and  legitimate  and  illegitimate  children  cannot  both 
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take  under  the  same  description,  and  it  would  be  very  difficult  to 
persuade  me  that  thej  can ;  but,  if  my  opinion  is  right,  that  upon 
the  contents  of  this  will  the  testator  is  proved  to  have  intended 
illegitimate  children,  that  question  never  could  have  arisen;  as 
then,  though  the  devise  is  to  illegitimate  children,  marriage  and 
the  birth  of  legitimate  children  would  have  the  same  effect  as  upon 
a  devise  to  any  stranger. 

The  question  therefore  comes  round  to  this,  whether  upon  the 
contents  of  this  will  it  is  possible  to  say  he  could  mean  at  the 
time  of  making  that  will  any  but  illegitimate  children ;  a  married 
man  with  a  wife  who  he  thought  would  survive  him ;  providing 
for  another  woman  to  take  after  the  death  of  his  wife, 
[*  469]  and  for  *  children  by  that  woman ;  it  is  impossible  that  he 
could  mean  anything  but  illegitimate  children,  and  if  that 
devise  would  have  comprehended  legitimate  children,  that  would 
be  by  an  operation  of  law  that  would  have  been  an  entire  surprise 
upon  him,  as  he  could  not  mean  l^itimate  children  by  this  wilL 
,  If  the  will  itself  shows  that,  without  any  other  evidence  than  what 
proves  who  were  reputed  to  be  his  children,  and  that  being  estab- 
lished, the  will  itself  shows  he  meant  to  provide  for  them,  so 
providing  for  them  as  necessarily  to  show  that  they  are  his  devisees, 
there  is  no  authority  that  the  devisees,  whose  character  is  so  neces- 
sarily to  be  collected  from  the  will,  are  not  capable  of  taking. 

The  conclusion  is  that  these  three  children  are  upon  the  will 
itself,  the  whole  taken  together,  without  looking  at  the  book, 
entitled  to  take  as  the  devisees  of  this  testator. 

The  injunctimi  was  dissolved,  and  the  hill  dismissed. 

ENGLISH  NOTES. 

A  forcible  illustration  of  the  former  branch  of  the  rule  is  Darin  v. 
Dorin  (H.  L.  1876),  L.  R.  7  H.  L.  b^,  45  L.  J.  Ch.  ^2.  There,  a 
person  who  had  two  illegitimate  children  by  a  certain  woman,  married 
her,  and,  the  day  after  his  marriage,  made  a  will  in  which,  after  leav- 
ing her  his  real  and  personal  property  for  life,  he  said:  ^^I  leave  her 
at  liberty  to  direct  the  disposal  of  the  property  amongst  our  children  by 
will  at  her  death  in  such  manner  as  she  shall  think  fit,  and  should  she 
make  no  will  I  desire  that  the  property  existing  at  her  death  shall  be 
divided,  as  far  as  may  be  practicable  to  do  so,  equally  between  my  chil- 
dren by  her."  The  testator  lived  some  years  after  making  his  will, 
but  had  not  any  child  born  afterwards.  He  always  treated  the  two 
illegitimate  children  as  his  own  children.     The  House  of  Lords,  in 
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effect  reversing  the  jadgment  of  Maliks,  V.-C,  held  that,  subject  to 
the  life  interest  of  the  widow,  the  real  and  personal  estate  of  the  tes- 
tator was  undisposed  of  by  the  will. 

In  Ellis  y.  Houston  (1878),  10  Gh.  D.  236,  the  testatrix  left  a  legacy 
to  bo  divided  between  all  the  children  of  her  brother.  The  brother  had 
three  children  by  his  first  wife,  two  children  by  his  second  wife  before 
marriage  and  one  child  after  marriage.  It  was  stated  in  the  claim  that 
the  facts  were  well  known  to  the  testatrix,  and  that  she  had  promised 
that  if  he  married  his  wife  Elizabeth  she  would  provide  for  all  his  chil- 
dren by  her,  and  that  she  in  fact  treated  all  the  children  equally  as  her 
nephews  and  nieces.  On  demurrer  to  the  claim,  it  was  held,  by  Maliks, 
y.-C,  that  the  illegitimate  children  must  be  excluded,  and  that  the 
words  of  the  will  being  distinct  no  extrinsic  evidence  could  be  admitted 
to  prove  the  intention. 

An  important  case,  where  the  primd  facie  meaning  of  '^children  " 
was  rebutted,  is  Hill  v.  Crook  (H.  L.  1873),  L.  R.  6  H.  L.  266,  42  L.  J. 
Ch.  702.  The  testator,  J.  Hill,  by  his  will  made  in  March,  1859,  after 
stating  that  he  forgave  to  (amongst  others)  his  ''son-in-law,  John 
Crook,"  all  sums  of  money  due  from  him,  gave  certain  property  to 
trustees  upon  trust  for  his  ''daughter  Mary,  the  wife  of  the  said  John 
Crook,"  for  life,  "for  her  sole  and  separate  use  —  independently  of  her 
present  or  any  after-taken  husband,"  and  from  and  after  her  decease 
"  upon  such  trusts  for  the  benefit  of  all  and  every,  or  such  one  or  more 
exclusively  of  the  other  or  others  of  the  children  or  child  of  my  said 
daughter,  Mary  Crook,  upon  such  conditions,  with  such  restrictions, 
and  generally  in  such  manner  as  she,  my  said  daughter,  Mary  Crook, 
shall  by  her  last  will  and  testament  in  writing  or  any  codicil  "  appoint, 
and  in  default  of  appointment  upon  trust  '*for  the  child,  if  only  one,  or 
all  the  children,  if  more  than  one,  of  my  said  daughter  Mary  Crook,  who 
being  a  son  or  sons  shall,  either  before  or  after  the  decease  of  my  said 
daughter,  Mary  Crook,  attain  the  age  of  twenty-one  years,  or  being  a 
daughter  or  daughters  shall,  either  before  or  after  the  decease  of  my 
said  daughter,  Mary  Crook,  attain  that  d^e  or  be  married  under  that 
age  to  take,  if  more  than  one,  in  equal  shares  as  tenants  in  common," 
Then  followed  gifts  over  in  certain  events.  The  daughter  Mary  men- 
tioned in  the  will  was  not  legally  the  wife  of  John  Crook,  who  had 
been  the  husband  of  another  daughter  of  the  testator  then  deceased. 
But  Mary  had,  with  the  testator's  full  knowledge  of  the  circumstances, 
gone  through  the  ceremony  of  marriage  with  John  Crook,  and  this  was 
always  recognised  by  the  testator  as  a  marriage.  At  the  date  of  the 
will  two  children  had  been  born  of  that  union,  and  the  daughter  Mary 
was,  at  the  date  of  the  will,  and  to  the  knowledge  of  the  testator, 
enceinte  with  another  child  (born  after  the  testator's  death),  the  de- 
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fendanty  Robert  Crook.  Another  child,  Edward  Crook,  was  bom  later. 
The  bill  was  filed  on  behalf  of  the  two  children  who  were  bom  in  the 
lifetime  of  the  testator,  and  prayed  for  a  declaration  that  they,  and  also 
the  defendant,  Eobert  Crook,  were  intended  by  the  testator's  will  to 
take  as  children  of  the  testator's  daughter,  Mary  Crook.  The  House 
of  Lords  affirmed  the  judgment  of  the  Lords  Justicks  oyermling  a  de- 
murrer to  the  bill,  and  so  reversing  the  judgment  of  V.-C.  Stuabt,  who 
had  allowed  the  demurrer. 

The  question  was,  as  stated  by  Lord  Colonsat,  whether  the  two 
children  (the  respondents)  who  had  filed  the  bill,  and  who  were  bom 
before  the  will  was  made,  could  take  under  the  will.  The  decision  was 
that  they  could;  and  the  ratio  decidendi  may  be  put,  shortly,  in  the 
language  of  Lord  Chelmsford:  ^'  Mary  Crook  had  (at  the  date  of  the 
will)  acquired  by  reputation  the  name  of  the  wife  of  John  Crook,  and 
the  respondents  had  acquired  by  reputation  the  name  and  description 
of  children  of  Mary  Crook." 

It  was  not  necessary  for  the  decision  to  go  into  the  question  whether 
the  child  with  whom  Mary  Crook  was  enceinte  at  the  date  of  the  will 
was  a  person  within  the  reach  of  this  reputation. 

The  extrinsic  evidence  to  interpret  a  gift  as  including  an  illegitimate 
child  was  carried  to  an  extreme  length  by  the  decision  of  a  majority  in 
the  Appellate  Court  in  Chancery  in  Oedesion  v.  FuUaiove  (1874),  L.  R. 
9  Ch.  147,  43  L.  J.  Ch.  297.  The  testator,  John  Occleston,  who  had 
(in  the  popular  sense)  married  his  deceased  wife's  sister,  Margaret 
Lewis,  had  by  her  two  daughters,  acknowledged  and  reputed  as  his 
children  at  the  date  of  the  will.  At  the  date  of  the  will  (9th  July, 
1868)  she  was  enceinte  with  a  third,  who  was  bom  on  the  6th  of  Jan- 
uary, 1869,  and  was  acknowledged  by  the  testator  and  registered  by 
him  as  his  child,  by  the  name  of  Margaret  Occleston.  By  his  will 
(dated  as  above  mentioned),  after  directing  his  debts,  &c^  to  be  paid 
and  making  certain  specific  and  pecuniary  bequests,  he  gave  all  his  real 
estate  and  the  residue  of  his  personal  estate  to  trustees  upon  trust  as 
to  one  half  of  the  income  to  [(ay  the  same  into  the  hands  of  his  sister-- 
in-law,  Margaret  Lewis,  for  life,  for  her  sole  and  separate  use,  and  after 
her  decease  upon  trust  to  stand  possessed  of  and  interested  in  one  half 
of  the  estates  for  his  reputed  children,  Catherine  Occleston  and  Edith 
Occleston,  and  all  other  the  children  which  he  might  have  or  be  re- 
puted to  have  by  the  said  Margaret  Lewis,  then  bom  or  thereafter  to  be 
born,  &c. 

The  question  was  whether  Margaret  Occleston  had  a  similar  interest 
with  Catherine  and  Edith  under  the  will.  The  Yice-Chakcsllor,  Sir 
J.  WiCKXNS,  had  held  that  Margaret  had  no  interest.  ''I  feel  great 
doubt  *•  (he  says),  "  whether  the  theory  of  the  Civil  Law  which  has 
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been  imported  into  our  own  with  respect  to  children  en  ventre  sa  m^re 
applies  at  all  to  a  child  bom  e  prohibitu  coUu,  Bat^  be  that  as  it  may, 
this  is  a  gift  to  two  children  named  and  to  a  class  of  future  illegitimate 
children;  and  according  to  the  decision  in  Pratt  y.  Mathew  (22  Bear. 
328)  not  one  of  that  class  can  take.  I  hold,  therefore,  that  Margaret 
Occleston  is  not  entitled  to  a  share  of  this  property .'' 

On  the  Appeal,  this  judgment  was  reversed  by  a  majority,  the  two 
Lords  Justices  Jambs  and  Mbllish  against  Lord  Selbobnb,  L.  C, 
who  gave  his  opinion  for  affirming  the  judgment.  Lord  Sblbobnb 
observed  that  there  was  no  evidence  showing  that  the  testator  at  the 
time  of  his  will  knew  (and  he  should  if  necessary  have  inferred  the 
contrary)  that  the  mother  of  the  children  was  then  pregnant ;  and,  after 
discussing  the  authorities,  gave  his  opinion  against  the  claim  of  the 
child,  Margaret  Occleston,  on  the  ground  (1)  that  under  this  will  the 
general  class  of  after-born  reputed  children  of  the  testator  could  not 
have  taken,  and  (2)  that  this  child  had  not  at  the  date  of  the  will 
acquired  the  necessary  reputation. 

Lord  Justice  James  puts  the  question  in  this  way :  Construing  the 
will  according  to  the  ordinary  grammatical  meaning  of  the  words  used 
by  the  testator,  ''he  meant  the  children  bom  of  the  body  of  the  partic- 
ular woman  to  take,  with  this  qualification,  that  they  should  be  chil- 
dren of  whom  he  had  acquired  the  reputation  of  being  the  father.^' 
He  discusses  at  length  (upon  the  authorities,  Hill  v.  Crook,  dicta, 
p.  524,  supra;  Gordon  v.  Gordon,  per  Lord  Eldon,  L.  C,  1  Mer. 
148,  149;  Blodwell  v.  Edwardsy  Cro.  Eliz.  609;  Metham  v.  Duke 
of  Devon^  1  P.  Wms.  529)  the  question  whether  the  intention  of  such 
a  gift,  assuming  it  to  be  to  benefit  illegitimate  children,  should  be 
denied  effect  as  being  contra  bonos  morea^  and  he  concludes  as  fol- 
lows: **I  am  of  opinion,  on  the  whole  case,  that  the  testator's  inten- 
tion is  clear,  that  there  is  no  principle  of  public  policy  to  prevent  that 
intention  being  effectual,  and  that  there  is  no  authority  to  prevent  my 
giving  a  decision  in  accordance  with  what  I  feel  to  be  the  truth,  the 
honesty,  the  morality,  the  justice  of  the  case,  in  favour  of  the  appel- 
lant's right  to  share  with  her  sisters  in  the  bequest  contained  in  the 
testator's  will." 

The  gist  of  the  opinion  of  Lord  Justice  Mellish  is  contained  in  the 
conclusion  of  his  judgment,  which  is  as  follows:  ''The  present  will 
is,  in  my  opinion,  so  worded  that  future  illegitimate  children  are  un- 
doubtedly included  in  it,  and  are  sufficiently  described  without  mak- 
ing it  necessary  to  prove  that  they  were  begotten  by  any  particular 
man;  and  as  the  only  children  who  can  take  are  children  who  must 
have  been  born,  or  at  any  rate  begotten,  during  the  lifetime  of  the 
testator,  I  am  of  opinion  that  it  does  not  violate  any  rule  of  public 
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policy.     I  am  of  opinion,  therefore,  that  the  appellant  is  entitled  to 
succeed.^' 

It  may  be  conyenient  here  to  state  the  case  of  Blodwell  ▼.  Awards 
(38  Eliz.,  reported  in  Cro.  Eliz.  609),  which  was  referred  to  in  the 
judgments  of  OceUstan  v.  Fullalove,  and  has  formed  the  ground  of 
many  of  the  arguments  in  subsequent  cases.  The  case  was  that  John 
Blodwell,  being  seized  of  land  in  fee,  nuide  a  feofEment  *^  to  the  use  of 
himself  for  life,  and  after  to  the  use  of  such  issue  and  issues  males  of 
the  body  of  Margaret  Lloyd,  from  eldest  to  eldest,  and  who  by  common 
supposition  or  intendments  should  be  adjudged  or  reputed  to  be  be- 
gotten upon  her  by  the  said  J.  Blodwell  sint  per  legem  hujtu  regni 
AnglioB  adjudicati  et  legitime  mulierly  begotten,  or  unlawfully  and 
immulierly  begotten  betwixt  the  foresaid  Margaret  and  the  foresaid 
J.  Blodwell,  and  to  the  heirs  of  the  bodies  of  such  issue,''  &c.  The 
claim  was  by  Richard  Blodwell,  who  was  bom  after  the  date  of  the 
deed,  and  who  averred  that  he  was  issue  engendered  of  the  body  of  Mar- 
garet, and  always  reputed  to  be  engendered  by  the  said  John  Blodwell. 
The  judgment,  by  a  majority,  was  against  the  claim.  Oawdt  was  in  his 
favour.  He  said:  *^  He  is  the  issue  of  his  mother  without  question; 
and  a  remainder  to  a  reputed  son  is  clearly  good,  as  41  Edw.  III., 
pi.  19,  and  Dyer,  113."  The  report  continues:  ^'Popham,  although 
a  limitation  of  a  remainder  to  a  bastard  in  eue  is  good,  for  that  he  is  a 
person  known,  and  may  in  time  be  a  person  known  and  reputed  for  the 
son  of  another,  yet  it  cannot  be  so  to  a  bastard  before  he  be  born ;  for 
the  law  hath  not  any  expectancy  that  any  such  should  be,  nor  will  give 
liberty  or  scope  to  provide  for  such  before  they  be.  And  be  cannot 
take  by  such  a  name,  unless  he  be  such  a  person  who  is  reputed  a  son, 
and  none  can  gain  the  name  at  the  instant  time  of  his  birth;  but  it 
ought  to  be  by  continuance  of  time  and  reputation  of  the  country,  and 
not  of  the  father  himself;  and  if  he  cannot  take  it  at  the  time  of  his 
birth,  he  never  afterwards  shall  take;  for  the  law  will  not  expect 
longer  for  the  increasing  of  a  reputation.  The  limitation  also  to  one 
and  the  issue  of  his  body  is  always  to  be  intended  lawful  issue;  and 
the  law  will  never  regard  any  other  issue.  So  here,  forasmuch  as  he 
hath  not  averred  himself  to  be  a  lawful  issue,  but  only  a  reputed,  which 
cannot  be,  he  hath  not  conveyed  unto  himself  a  sufficient  title  to  have 
this  writ  of  error.  Fenneb  inclined  to  that  opinion,  and  said,  that 
they  had  conferred  with  divers  of  the  Justices  in  Serjeants'  Inn  in 
Fleet  Street;  and  that  the  greater  opinion  of  them  was,  that  a  remain- 
der to  his  first  reputed  son  or  bastard  is  not  good;  because  the  law 
doth  not  favour  such  a  generation,  nor  expect  that  such  should  be,  nor 
will  sufEer  such  a  limitation,  for  the  inconvenience  which  might  arise 
thereupon."     It  appears  that  the  writ  was  discontinued,  and  that 
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Bichard  Blodwell  brought  another  ayerring  a  lawful  marriage  between 
Margaret  and  John  Blodwell,  of  which  he  was  the  issue.  ^*  Ht  $ie 
pendet" 

In  re  Goodwin's  Trust  (1874),  L.  E.  17  Eq.  346,  43  L.  J.  Ch.  268, 
was  a  case  arising  out  of  a  so-called  marriage  by  Richard  Perkins  with 
his  deceased  wife's  sister,  Mary  Qoodwin.  The  testatrix,  Mary  Good- 
win, bequeathed  her  residuary  personal  estate  upon  trust  for  Richard 
Perkins  for  life,  and  after  his  decease  upon  trust  for  all  and  every  her 
children  and  child  by  the  said  Richard  Perkins  share  and  share  alike, 
&c.  She  left  two  children,  John,  bom  before,  William,  some  years 
after,  th^  date  of  the  will.  William  had  been  acknowledged  and  regis- 
tered by  the  father  as  his  child.  The  question  was  whether  William 
had  any  interest.  The  Master  of  the  Rolls  decided  that  he  had. 
*'  The  principle,"  he  said,  "  of  the  decision  in  Occleston  v.  FuUalove, 
as  I  understand  it,  is  this,  that  a  gift  by  a  testator  or  testatrix  to  one 
of  his  or  her  children  by  a  particular  person  is  perfectly  good  if  the 
child  has  acquired  the  reputation  of  being  such  child  as  described  in 
the  will  before  the  death  of  the  testator  or  testatrix.  If  so,  this  case 
falls  clearly  within  it.'* 

Be  WNaughtan^s  Trusts  (1876),  33  L.  T.  774,  was  a  case  in  which 
the  Master  of  the  Rolls  followed  the  principle  of  Dorin  v.  Dorin. 
There  was  a  simple  bequest  in  reversion  after  a  life  estate  to  Elizabeth 
S.  for  ^*  all  and  every  the  child  and  children  of  the  said  Elizabeth  S. 
Elizabeth  S.  left  one  legitimate  and  two  illegitimate  children,  all  liv- 
ing at  the  date  of  the  wilL  The  Master  of  the  Rolls  held  that  there 
was  no  pretence  for  saying  that  the  illegitimate  children  could  take; 
and  that  there  was  no  excuse  for  the  trustees  paying  the  fund  (which 
was  a  small  one)  into  Court. 

That  the  ratio  decidendi  of  Occleston  v.  Fullalove  was  that  sug- 
gested by  the  Master  of  the  Rolls  in  the  case  of  In  re  Goodwin's 
Trust  is  expressly  depied  by  the  judgments  of  Lords  Justices  Cotton 
and  BowEN  in  In  re  Boltonj  Broum  v.  Bolton  (C.  A.  1886),  31  Ch.  D. 
642,  662,  663.  Lord  Justice  Cotton  says:  "That  case  (Occleston  v. 
Fullalove)  leaves  untouched  the  rule  that  there  cannot  be  a  valid  gift 
to  a  future  illegitimate  child  described  only  by  reference  to  its  pater- 
nity." And  Lord  Justice  Bo  wen:  '^A  man  cannot  provide  for  the 
illegitimate  children  either  of  himself  or  of  another  man  by  any  refer- 
ence that  involves  an  inquiry  as  to  their  paternity."  In  In  re  BoUon 
the  gift  was  simply  **  to  all  and  every  my  child  and  children  "  by  a 
testator  who  died  leaving  his  reputed  wife  enceinte  of  her  only  child. 
It  turned  out  that  the  reputed  marriage  was  invalid,  the  husband  of 
the  reputed  wife  having  at  the  date  of  the  reputed  marriage  a  husband 
alive,  who  had  deserted  her  many  years  before.     The  Lords  Justices 
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Ck>TTOK,  BowEH,  and  Fry  (affirming  the  judgment  of  Kay,  J.)  anani- 
moosly  decided  that  the  child  in  question  could  not  take  under  the 
will.  The  ahoye  statement  of  the  opinions  of  Lords  Justices  Cotton 
and  BowEN  is  sufficient  to  show  the  ground  of  their  judgment.  Lord 
Justice  Fry  agreed,  on  the  short  ground  that  he  could  not  read  ^*  mj 
child  or  children  *'  as  meaning  "  my  reputed  child  and  children."  If 
he  could  have  done  so,  he  doubted  whether  a  child  en  ventre  sa  mere  at 
the  testator's  death  could  have  the  reputation  of  being  his  child* 

In  In  re  Hasddiney  Grange  v.  Sturdy  (C.  A.  1886),  31  Ch.  D.  611, 
54  L.  T.  322,  34  W.  B.  327,  the  testator,  after  giving  by  his  will 
(amongst  other  legacies)  £6  each  to  the  children  of  M.  A.  L.,  be- 
queathed (by  a  codicil)  £400,  on  the  death  of  an  annuitant,  '^unto  and 
equally  between  all  the  children  who  shall  be  then  living  of  M.  A.  L. 
share  and  share  alike."  M.  A.  L.  had  three  children,  bom  before 
marriage,  with  her  husband,  but  treated  as  his  legitimate  children; 
and  she  never  had  any  legitimate  children.  Lord  Justice  Cotton  was 
of  opinion  that  the  children  were  not  entitled ;  for  that  there  was  no 
repugnancy  or  inconsistency  in  giving  to  the  word  ''  children  "  its 
proper  sense  of  legitimate  children;  but  the  Lords  Justices  Bowen  and 
Fry  held  that  there  was  enough  in  the  will,  as  explained  by  the 
surrounding  circumstances,  to  show  that  the  testator  used  the  word 
'^  children ''  in  a  sense  which  would  apply  to  the  existing  children.  It 
was  accordingly  decided  that  the  children  (though  illegitimate)  were 
entitled. 

In  In  re  Hostile  Trusts  (1887),  36  Ch.  D.  728,  66  L.  J.  Ch.  792, 
67  L.  T.  168,  36  W.  R.  692,  the  testator  by  will,  in  1838,  created  a 
trust-fund  to  paj  an  annuity  to  ^'M.  £.  M.,  who  is  and  has  been  for 
some  time  past  been  cohabiting  with  me,  and  is  the  mother  of  the 
children  hereinafter  named,"  and  directed  the  residue  to  be  held  '^  in 
trust  for  my  four  natural  children  by  the  said  M.  £•  M.,  viz. :  James, 
Charles,  Emma,  and  Jessie  Hastie,  and  all  and  every  other  children 
and  child  which  may  be  born  of  the  said  M.  E.  M.  previous  to  and  of 
which  she  may  be  pregnant  at  the  time  of  my  death  to  be  divided,  &c." 
Besides  the  children  named  in  the  will,  there  were  three  others  bom  of 
M.  E.  M.  after  the  date  of  the  will  and  before  the  death  of  the  testator, 
all  of  whom  were  illegitimate  and  were  known  by  the  name  of  the  tes- 
tator. Stirling,  J.,  held  that  the  claim  of  the  three  after-born  chil- 
dren came  within  the  principle  of  the  decision  of  the  Court  of  Appeal 
in  Occleston  v.  Fullalove,  and  that  the  fund  was  divisible  into  sevenths 
accordingly. 

In  In  re  Homer^  Eagleton  v.  Homer  (1887),  37  Ch.  D.  696,  67 
L.  J.  Ch.  211,  68  L.  T.  103,  36  W.  R.  348,  the  testator  directed  that  a 
certain  part  of  his  estate  should  be  held  upon  the  like  trusts  for  the 
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benefit  of  his  sister  C,  "the  wife  of  T.  H.  and  her  child  or  children," 
as  were  thereinbefore  expressed  concerning  his  brother  W.  and  his 
child  or  children.  C.  was  not  married  to  T.  H.,  who  had  a  lawful  wife 
from  whom  he  was  separated  and  who  sorvived  him,  but  G.  cohabited 
with  T.  H.  At  the  date  of  the  will  C.  had  had  no  child  for  eighteen 
years,  and  was  presumably  past  child-bearing.  These  facts  were  known 
to  the  testator.  Stirling,  J.,  upon  a  review  of  the  cases,  held  that  the 
case  was  within  the  principle  of  Hill  v.  Crook^  and  that  the  circum- 
stances showing  the  intention  to  include  illegitimate  children,  though 
not  so  numerous  as  in  that  case,  were  sufficient  to  enable  him  to  decide 
in  favour  of  the  illegitimate  children. 

The  decision  in  Oecleston  v.  Fvllalove  was  discussed  and  distin- 
guished by  Porter,  (M.  E.  for  Ireland),  in  Thomson  v.  Thamaa 
(1891),  27  L.  R.  Ir.  457.  In  this  case  E.  T.  assigned  by  deed  to  trus- 
tees a  policy  of  assurance  on  her  life  upon  trust  for  the  use  of  A.  and 
B.,  being  the  two  children  living  of  the  said  E.  T.,  and  for  all  and 
every  other,  the  child  or  children  of  the  said  E.  T.  thereafter  to  be 
born,  and  as  might  be  living  at  her  death,  in  equal  shares.  E.  T.  was 
at  the  time  of  the  deed  living  with  J.  T.,  her  reputed  husband,  but  to 
whom  she  was  not  lawfully  married.  J.  T.  was  a  party  to,  and  a 
trustee  under,  the  deed.  The  two  children  named  in  the  deed  had 
been  born  during  this  illicit  connection,  and  a  third  was,  in  like  man- 
ner, born  after  the  date  of  the  deed.  It  was  a  question  in  the  case 
whether  this  third  child  could  take  under  the  deed.  Porter,  M.  R., 
held  that  he  could  not,  resting  his  decision  on  the  authority  of  Blodwell 
V.  Edwards,  Cro.  Eliz.  509;  and  he  distinguished  Oecleston  v.  Fullahve 
from  both  that  case  and  the  case  before  him,  as  follows :  ''  Since  the  case 
of  Blodwell  V.  Edwards  it  has  never  been  questioned  that  a  provision 
by  deed  for  future  illegitimate  children  is  void.  I  do  not  say  that  a  deed 
containing  such  provision  would  be  void  to  all  intents  and  purposes,  or 
in  so  far  as  it  was  not  merely  a  provision  for  future  illegitimate  children. 
There  is  nothing  in  Oecleston  v.  Fullalove  contrary  to  this  view,  which 
has  been  adopted  by  the  profession  and  by  the  text-writers,  as  well  as 
being  the  considered  opinion  of  the  Judges  in  Blodwell  v.  Edwards. 
Oecleston  v.  Fullalove,  when  examined,  appears  to  have  been  decided 
on  two  grounds :  first,  that  as  the  will  speaks  from  the  death  of  the 
testator,  there  was  no  uncertainty  as  to  who  would  take  under  it;  and 
secondly,  that  as  a  will  was  an  ambulatory  instrument  capable  of  being 
revoked  at  any  time,  the  provision  in  it  did  not  tend  to  encourage  im- 
morality, in  the  same  way  as  if  it  had  been  a  deed."  To  say  that  the 
decision  in  Oecleston  v.  Fullalove  was  on  the  ground  that  the  will 
'^speaks  from  the  death"  is  hardly  an  accurate  expression.  It  would 
be  more  correct  to  say  that  the  will  was  construed  as  intending  to  ben- 
voL.  XXV.  —  34 
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efit  aD  objects  falling  within  the  description  at  the  time  of  the  testator^s 
death. 

In  In  re  Harritan,  Harrison  t.  Htgsany  1894^  1  Ck  561,  63  L.  J. 
Ch.  385,  70  L.  T.  868,  a  testator  bequeathed  his  residnaiy  estate  in 
trost  for  his  fonr  children  by  name,  indading  **  A.  J.  H^  the  wife  of 
J.  H./'  and  declared  the  tmsts  of  the  share  of  A.  J.  H.  to  be  to  paj 
her  the  income  daring  her  life,  and  so  that  daring  any  oovertaie  she 
should  haye  no  power  to  anticipate  the  same,  and  after  her  death  ''  for 
the  children  or  child  of  the  said  A.  J.  H.  who  being  a  son  or  sons,"  &c. 
J.  H.  had  in  fact  gone  throagh  the  ceremony  of  marriage  with  A.  J.  H^ 
who  was  his  deceased  wife's  sister.  There  had  been  a  child  of  A.  J.  H. 
bom  daring  this  connection  and  before  the  date  of  the  wilL  It  was 
proved  that  the  testator  was  aware  of  the  facts.  Two  other  children 
were  in  like  manner  bom  after  the  death  of  the  testator.  Kekbwich, 
J^  or  the  aathority  of  In  re  Homer  {supra) ,  held  that  the  child  bom 
before  the  wiU  was  entitled,  after  the  death  of  the  mother,  to  the  whole 
share. 

Here  may  be  mentioned  In  re  Jbdrelly  Jodrell  v.  Searle  (C  A.  1890), 
44  Ch.  D.  590,  59  L.  J.  Ch.  538,  where  the  principle  of  Hill  v.  Crook, 
and  particalarly  Lord  Caibks'  dictum  as  to  taking  the  testator's  will 
as  the  **  dictionary ''  to  find  out  the  meaning  of  the  terms  he  has  used, 
was  applied  by  Lord  Halsbubt,  L.  C,  and  the  Lords  Justices  Liiro- 
LET  and  BowBir  to  give  to  the  word  ''relatives"  in  the  codicfl  of  a 
will  an  extended  sense,  so  as  to  include  the  descendants  of  persons  pre- 
viously named  in  the  will  who  were  not  relatives  in  the  strict  sense  of 
the  word.  The  principle  of  In  re  JodreU^  Jodrell  v.  Searle  was  fol- 
lowed by  Stirling,  J.,  in  In  re  Deakiny  Starkey  v.  EyreSy  1894,  3  Ch. 
565,  63  L.  J.  Ch.  779,  71  L.  T.  838,  43  W.  R  70.  To  the  same  cate- 
gory may  be  referred  the  decision  of  Bomeb,  J.,  in  In  re  Walker^ 
Walker  v.  Lutyens,  1897,  2  Ch.  238,  66  L.  J.  Ch.  622.  Compare  In  re 
De  Wilton,  De  WiUon  v.  Montefiorey  1900,  2  Ch.  481,  69  L.  J.  Ch.  717, 
where  Stiblino,  J.,  could  not  find  in  the  will  the  requisite  expressions 
for  applying  the  principle. 

AMERICAN  NOTES. 

CHfi  to  Illegitimate  Children.  —  The  American  decisions  in  r^;ard  to  the 
capacity  of  illegitimate  children  to  take  by  will  are  in  accord  with  the  later 
English  decisions,  in  establishing  the  just  rule  that  such  children,  when  de- 
scribed with  sufficient  certainty,  have  the  same  capacity  in  this  respect  as  Inti- 
mate children.  Dane  v.  Walker,  109  Massachnsetts,  179;  Dunldp  v.  Robinaonj 
28  Alabama,  100  ;  Smith  y.  Du  Base,  78  Georgia,  413  ;  ShelUm  v.  WHght,  25 
id.  636;  Hicia  v.  Smith,  94  id.  809;  Kingsley  v.  Broward,  19  Florida,  722; 
Hughes  v.  KnowUon,  37  Connecticut,  429 ;  Williams  v.  MeDougaUy  39  California, 
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80;  Sullivan  y.  Parker ^  113  North  Carolina^  301;  Stewart  v.  Stetoart,  31  New 
Jersey  Eq.  308;  Heater  y.  Van  Auken,  14  id.  159;  Scholl's  Will,  100  Wisoon- 
sm,  650;  Oates  t.  Seibert,  157  MiBBOuri,  254,  57  S.  W.  Rep.  1065. 

The  desoription  or  identdty  of  an  illegitimate  child  may  be  by  name,  or  by 
other  description  or  circumstances  which  show  that  the  testator  intended  to 
make  such  a  child  a  beneficiary.  GeUton  v,  Shildsy  78  New  York,  275 ;  Elliott 
v.  Elliott,  117  Indiana,  380,  385;  Dickison  v.  Dickison,  36  Illinois  App.  503; 
Sullivan  y.  Parker,  113  North  Caroline,  301;  Howell  v.  Tyler,  91  id.  207. 

^The  word  child  or  children  includes  an  illegitimate  child  or  children,  in 
case  there  be  no  other  child  or  children  to  whom  the  word  can  apply.  ScholTt 
Will,  100  Wisconsin,  650. 

In  case  a  testator  makes  a  gift  to  the  children  of  another,  who  has  already 
deceased  at  the  date  of  the  execution  of  the  will,  leaving  no  legitimate,  but 
illegitimate  children,  for  in  such  case  the  testator  must  have  intended  the 
illegitimate  children  then  living,  because  there  could  not  be  any  others  bom 
subsequently.  Ferguson  v.  Mason,  2  Sneed  (Tenn.),  618,  627;  Gardner  v. 
Heyer,  2  Paige  Ch.  (N.  Y.)  11. 

Parol  evidence  is  admissible  to  show  that  the  person  mentioned  as  parent 
was  never  married,  but  that  he  or  she  had  illegitimate  children  living  at  the 
date  of  the  will,  and  that  the  testator  knew  these  facts,  and  that  such  parent 
was  dead.  Collins  v.  Hoxie,  9  Paige  Ch.  (N.  Y.)  80,  88;  Heater  v.  Van  Auken, 
14  New  Jersey  Eq.  159,  167. 

The  word  **  children  "  in  a  will  without  further  description  means  legiti- 
mate children.  The  same  may  be  said  of  *^  issue,''  **  descendants,"  "  sons,"  or 
^^  daughters.*'  Legitimate  children  only  are  presumed  to  be  intended  as 
beneficiaries  in  a  gift  to  them  in  such  general  terms.  Flora  v.  Anderson,  67 
Federal  Rep.  182;  Adams  v.  Adams,  154  Massachusetts,  290,  292;  Kent  v. 
Barker,  2  Gray  (Mass.)i  535;  Hicks  v.  Smith,  94  Georgia,  809;  Heater  v.  Van 
Auken,  14  New  Jersey  £q.  159;  Miller's  Appeal,  52  Pennsylvania  State,  113 ; 
Collins  V.  Hoxie,  9  Paige  (N.  Y.),  81,  88;  Gardner  v.  Heyer,  2  id.  11 ;  UniUd 
States  Trust  Co,  v.  Maxwell,  57  New  York  Snpp.  53;  Ferguson  v.  Mason, 
2  Sneed  (Tenn.),  618,  627 ;  Bennett  v.  Cane,  18  Louisiana  Ann.  590  ;  Gibson 
V.  McNeely,  11  Ohio  State,  131;  Gibson  v.  Moulton,  2  Disney  (Ohio),  158; 
Gates  V.  Seibert,  157  Missouri,  254 ;  Kirkpatrick  v.  Rogers,  6  Iredell  (N.  C.) 
Eq.  130 ;  Sullivan  v.  Parker,  113  id.  301. 

The  burden  of  proving  that  a  person  who  claims  as  a  legitimate  child  is 
not  legitimate,  is  upon  the  party  alleging  his  illegitimacy.  In  re  Matthews* 
Estate,  37  New  York  Supp.,  308;  Methenyy,  Bohn,  160  Illinois,  263. 
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I 

No.  8.  — DUNDEE  (MAGISTEATES,  &c.  OF)  v.  MOREI& 

(h.  l.  1858.) 

RULE. 

A  BEQUEST  for  a  charitable  purpose  is  good,  if  the  will 
contains  sufficient  materials  for  ascertaining  the  scope  of 
the  purpose  and  estimating  the  amount  intended  to  be 
given  to  it. 

Dundee  Hagiftrates  (Appellants)  ▼.  Horris  and  othen  (Bespondenti). 

1  Patenon's  8c.  App.  747-762  (s.  c.  Bfacqueen  134 ;  34  8c  Jar.  528). 
[Extracted  bj  pennission  of  MeMn.  Wm.  Green  &  Sons,  proprietors  of  the  copjrigfats.] 

[747]  WUl.  —  CharUy.  —  Legacy. 

Held  (reversing  judgment),  in  reference  to  holograph  writings  foand  in 
the  repositories  of  a  deceased,  expressive  of  his  wishes  to  establish  an  hos- 
pital in  Dundee  for  boys^  that  they  were  of  a  testamentary  nature  and  effec- 
tive to  carry  out  his  intentions,  and  a  remit  made  to  the  Court  of  Session  to 
frame  a  scheme  for  the  establishment  of  the  hospital. 

The  effect  of  the  decision,  so  far  as  relates  to  the  principle  of  the 
above  rule,  will  appear  from  the  deliverances  of  the  Lords  present 
which  were  as  follows :  — 

Lord  Chelmsford,  L.  C.     [After  adverting  to  certain  questions 
as  to  the  probative  character  of  the  writings  propounded  as  tes- 
tamentary writings,   and  the  effect  of  certain  apparent 
[753]      deletions  of  words  in  the  writings] :  —  The  bequest  to  be 
gathered  from  the  two  papers,  reading  them  in  the  state  in 
[•  754]  which  they  actually  appear,  is  to  establish  in  *  the  town 
of  Dundee  an  hospital  to  contain  100  boys,  the  inhabitants 
bom  and  educated  in  the  town  of  Dundee  to  have  the  preference. 

This  being  the  form  and  nature  of  the  bequest,  the  only  remain- 
ing question  which  arises  is,  whether,  according  to  the  law  of 
Scotland  with  respect  to  charities,  it  is  a  good  and  valid  bequest ; 
or  whether  (as  the  respondents  contend)  it  is  void  for  uncertainty. 
From  the  view  of  the  case  which  was  taken  by  the  learned  Judges 
of  the  (>)urt  of  Session,  they  considered  it  unnecessary  to  enter 


R.  C.  VOL.  XXV.]      SECT.  I. — VABIOUS  GENERAL  RULEa  533 

Vo.  8.  —  DnnaM  (KagistrfttM,  iu.  of)  t.  Moirit,  1  Fftt  8e.  App.  7M. 

upon  this  question,  and  your  Lordships  are  therefore  deprived  of 
the  advantage  of  their  judgment  upon  it  This  would  be  the 
more  to  be  regretted  if  there  were  a  principle  applicable  to  the 
construction  of  charitable  bequests  which  was  peculiar  to  Scot- 
land. But,  after  attending  carefully  to  the  arguments  of  counsel, 
and  examining  the  authorities  which  they  have  adduced,  I  cannot 
discover,  that  there  is  any  great  dissimilarity  between  the  law  of 
Scotland  and  the  law  of  England,  with  respect  to  charities.  Of 
course,  the  circumstance  of  the  Mortmain  Act,  9  G^o.  IL  c.  36, 
not  extending  to  Scotland,  must  produce  a  difference  in  the  deci- 
sions of  the  Courts  of  the  two  countries,  where  the  bequest  is 
affected  by  the  operation  of  that  Act  In  the  case  of  ffUl  v. 
Bums,  2  W.  S.  86,  Lord  Gifford  stated,  that  the  law  of  Scotland 
was  more  liberal  in  the  interpretation  of  bequests  for  charitable 
purposes  than  other  bequests,  which  is  certainly  true  of  the  law 
of  England ;  and  Lord  Lyndhurst,  in  Crichton  v.  Orierson,  3  W. 
S.  339,  said  "  that  the  law  of  England  is  more  strict  as  to  chari- 
table purposes  than  the  law  of  Scotland. " 

A  case,  however,  was  mentioned  at  the  bar,  of  Eiven  v.  Provost 
of  Montrose,  in  4  W.  S.  346,  which  was  decided  in  this  House,  in 
which  effect  was  refused  to  a  charitable  bequest  in  Scotland,  which 
would  clearly  have  been  considered  valid  by  the  Courts  of  this 
country.  That  was  a  gift  very  similar  in  terms  to  the  present,  of 
a  sum  of  £6000  to  the  magistrates  and  town  council,  and  the 
ministers  or  clergymen  of  Montrose ;  for  the  purpose  of  founding 
and  establishing  an  hospital  in  that  town,  similar  to  Eobert  Gor- 
don's hospital  in  Aberdeen,  for  the  maintenance,  clothing,  and 
education  of  the  youthful  sons  and  grandsons  of  decayed  and  indi- 
gent burgesses  of  guild,  and  craftsmen  burgesses  of  the  said  town  of 
Montrose,  so  that,  to  use  the  language  of  the  Lord  Ordinary  in 
that  case,  "  The  amount  of  the  legacy  to  be  paid  by  the  trustees 
was  clear  and  certain.  The  persons  who  were  to  reap  the  benefit 
were  distinctly  specified,  and  the  nature  and  quality  of  the  main- 
tenance, clothing,  education,  and  apprentice  fees  which  they  were 
to  receive,  was  fixed  by  reference  to  another  hospital,  to  which  the 
new  one  was  in  all  respects  to  be  similar. "  But  the  settlor  having 
afterwards  given  the  residue  of  his  property,  heritable  and  move- 
able, in  the  same  way,  and  having  directed  the  sum  of  £6000  and 
the  residue  to  accumulate  until  the  principal  sums,  with  accumu- 
lated interest,  should  amount  to  the  sum  of  sterling,  and 
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then  be  employed  in  the  erecting  and  maintaining  the  hospital, 
and  for  the  maintenance,  clothing  and  education  of  boys  of  the 
description  above  mentioned,  J^ord  Wynfobd,  who  alone  heard  the 
appeal,  and  advised  the  House,  expressed  his  opinion  that  in  con- 
sequence of  the  blank  in  the  amount  to  which  the  sum  was  to 
accumulate,  and  also  as  to  the  number  of  the  boys,  the  deed  was 
void,  on  the  ground  that  it  was  too  uncertain  to  be  carried  into 
execution.  There  can  be  little  doubt  that  a  bequest  of  this  char- 
acter, in  an  English  will,  would  have  received  a  much  more 
favourable  construction ;  and  your  Lordships  will  probably  think, 
that  Ewen  v.  The  Provost  of  Montrose  can  only  be  ui^d  as  an 
authority  where  the  circumstances  of  the  case  to  which  it  is  sought 
to  be  applied  are  precisely  similar  to  the  circumstances  of  that 
case. 

Taking,  then,  as  our  guide,  the  principle  of  a  benignant  con- 
struction of  charitable  bequests,  let  us  see  whether  there  is  to  be 
found  in  the  language  of  the  testator  an  intention  manifested  with 
suflScient  certainty  to  enable  it  to  be  carried  into  effect  Now,  in 
the  first  place,  there  can  be  no  doubt  that  it  was  the  testator's 
general  intention  to  establish  an  hospital  in  the  town  of  Dundee, 
for  100  boys,  the  term  **  hospital  "  being  a  term  in  common  use  in 
Scotland  for  a  school  or  place  of  education.  So  far,  therefore,  there 
is  no  uncertainty. 

But  it  is  said,  on  the  part  of  the  respondents,  that  the  mere  wish 
to  establish  an  hospital  for  a  certain  number  of  boys  is  so  indefinite 
and  uncertain,  that  it  is  impossible  to  carry  it  out  without  the 
danger  of  defeating  instead  of  effectuating  the  testator's  intention 
—  that  it  is  at  the  best  but  an  indication  of  a  mere  floating  desire, 
not  of  any  formed  and  settled  determination.  But  the  expression 
of  a  wish  by  a  testator,  that  his  property  should  be  applied  to  a 
particular  object,  amounts  to  a  bequest  for  that  object,  and  the 
language  of  this  will  apjiears  to  convey  with  sufficient  certainty 
what  the  testator  desired  should  be  carried  into  effect.  The  mere 
words,  "  establish  an  hospital,  *  must,  I  think,  be  taken  to  express 
an  intention  that  a  building  should  be  provided ;  which  seems  to 
have  Iwo.n  assumed  as  the  meaning  of  the  word  *  establish, "  in  the 
Cftso  of  Attoniri/^Omrral  \\   mihams,  2  Cox,  387. 

But  then  it  ivS  said,  that  there  is  nothing  to  indicate  the  class  of 
boys  for  which  the  hospital  was  to  be  provided,  nor  anything  to 
lead   to  any   conclusion  as  to  whether  they  were  to  be   merely 
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educated,  or  to  be  also  boarded  and  lodged.  Now,  as  to  the  class 
of  boys,  they  were  described  with  sufficient  precision  by  reference 
to  the  inhabitants  bom  and  educated  in  Dundee  and  th^  other 
three  towns,  by  which,  I  understand,  not  the  persons  themselves 
who  were  residents  and  who  had  been  bom  and  educated  there,  but 
the  sons  of  such  persons  —  a  qualification  which,  though  it  might 
embrace  inhabitants  of  different  stations  and  degrees  in 
society,  is  yet  sufficiently  *  definite  to  admit  of  a  clear  and  [*  755] 
certain  application.  Nor  can  I  entertain  any  doubt  of 
the  intention  of  the  testator,  that  the  children  should  be  main- 
tained as  well  as  educated,  because  they  were  not  to  be  confined  to 
the  town  of  Dundee,  but  were  expected  by  him  to  come  from  other 
and  distant  towns,  and  would  require,  therefore,  to  be  lodged  and 
fed  in  the  intended  hospital.  There  may  be  some  doubt  whether 
they  were  also  meant  to  be  clothed.  But  any  uncertainty  as  to 
these  minor  details  would  not  have  the  effect  of  defeating  his  main 
purpose,  any  more  than  his  silence  as  to  the  description  and  char- 
acter of  the  education  which  was  to  be  provided  for  them. 

But  it  was  strongly  uiged  upon  your  Lordships  in  the  course  of 
the  argument,  that  the  testator  had  not  specified  any  certain  sum, 
nor  furnished  any  means  for  rendering  certain  how  much  was  to 
be  applied  to  the  establishment  of  the  hospital.  Upon  this  sub- 
ject your  Lordships  were  pressed  with  the  authority  of  cases  where 
bequests  to  charity  were  held  to  be  void,  on  the  ground  of  the 
amount  of  the  fund  to  be  appropriated  to  answer  the  bequest  not 
having  been  specified  by  the  testator,  and  not  being  ascertainable. 

Such  was  the  case  of  Chapman  v.  Brown,  6  Ves.  404  (5  R.  R 
351),  which  was  a  bequest  of  the  rest  and  residue  of  the  estate, 
and  the  effects  of  a  testatrix,  "  for  the  purpose  of  building  a  chapel 
for  the  service  of  Almighty  God, "  and  if  any  surplus  should  remain 
from  the  purchasing  or  building  the  same,  she  requested  it  might 
go  towards  the  support  of  a  faithful  gospel  minister,  not  to  exceed 
the  sum  of  £20  a  year ;  and  if  after  that  any  further  surplus  should 
remain,  she  desired  that  the  same  might  be  laid  out  in  such  chari- 
table uses  as  her  executors  should  think  proper."  The  bequest 
for  purchasing  the  chapel  was  held  to  be  void,  as  being  within  the 
Statute  of  Mortmain.  Then  it  was  contended,  that  the  bequest  of 
the  residue,  being  dependent  upon  the  former,  must  likewise  fail. 
But  the  Master  of  the  Rolls  (Sir  William  Grant),  said,  that, 
standing  by  itself,  a  bequest  of  a  residue  to  be  employed  in  such 
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charitable  pnrpoees  as  the  ezecnton  shall  think  proper  is  a  good 
bequest  But  then,  he  held,  that  the  bequest  of  the  lesidne  was 
void,  *  because  it  was  impossible  to  ascertain  how  much  would 
remain  after  taking  out  what  was  required  for  the  chapel,  the  tes- 
tatrix having  given  no  grounds  to  ascertain  what  kind  of  chapel 
or  what  locality. '  And  he  added,  *  If  the  testatrix  had  even 
pointed  out  any  particular  place,  that  might  have  furnished  some 
ground  of  inquiry  as  to  what  size  would  have  been  sufBcient  for 
the  congregation  to  be  expected  there ;  but  this  is  so  entirely  in- 
definite, that  it  is  quite  uncertain  what  the  residue  would  have 
been,  and  therefore  it  is  void  for  that  uncertainty. ' 

This  case  was  followed  by  Sir  Thomas  Plumsb  in  the  Attorney- 
General  v.  Hinxman  in  2  Jaa  &  Walk.  270  (22  R  R  119) ;  but 
in  the  case  of  MUford  v.  Rtynoldt,  in  1  Philips,  185,  which  was  a 
similar  case  of  a  bequest  of  a  residue,  after  directing  the  executors 
to  purchase  and  prepare  for  the  ultimate  deposit  of  the  testator's 
body,  and  for  the  removal  and  deposit  of  the  remains  of  his  parents 
and  sister,  the  mount  that  is  contiguous  to  the  churchyard  of  Chip- 
ping-Ongar,  in  Essex,  on  the  summit  of  which  they  were  to  cause 
the  construction  of  a  suitable  and  handsome,  as  well  as  durable, 
monument,  it  was  contended,  on  the  authority  of  the  former  cases, 
that  the  bequest  of  the  residue  was  void,  because  the  sum  to  be 
applied  to  construct  the  monument  was  impossible  to  be  ascer- 
tained, as  the  testator  had  given  no  description  of  the  sort  of  mon- 
ument which  he  desired.  But  the  Lord  Chancellor,  Lord 
Ltxdhubst,  said,  *  The  difficulties  which  existed  in  the  case  of 
Chapman  v.  Brown  have  no  existence,  as  it  appears  to  me,  in  the 
present  instanca  The  place  is  defined,  the  very  spot  is  pointed 
out,  and  the  extent  required  for  the  purchase.  The  monument  is 
to  contain  the  body  of  the  testator  and  the  bodies  of  his  two  parents 
and  of  his  sister.  The  proper  size  of  it,  therefore,  is  easily 
ascertained. ' 

These  observations  of  the  Lord  Chancsllor  seem  to  be  closely 
applicable  to  this  case.  Here  the  place  of  the  hospital  is  defined 
—  the  town  of  Dundee.  The  size  also  of  the  hospital  can  be  easily 
ascertained,  as  it  is  to  be  for  a  hundred  boys.  And  there  would 
be  no  difficulty,  therefore,  in  applying  the  testator's  property,  not 
to  a  mere  vague  and  indefinite  object,  but  to  one  expressed  with 
sufficient  certainty  to  be  capable  of  being  carried  out  To  this 
object,  it  appears  to  me,  that  it  was  the  intention  of  the  testator  to 
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devote  the  whole  of  his  property,  or  such  a  competent  part  of  it  as 
might  be  sufficient  for  the  purpose.  He  having,  then,  intimated 
his  wish  to  devote  his  property  to  the  establishing  an  hospital, 
every  subsequent  writing  of  the  testator  upon  the  same  half  sheet 
of  paper  is,  to  a  certain  extent,  a  confirmation  of  the  previous 
charitable  bequest  It  amounts  to  a  declaration,  that  the  fund 
which  he  had  appropriated  to  that  purpose  is  to  be  subject  to  a 
direction  to  the  amount  of  the  legacies;  and  the  first  of  them, 
after  those  which  relate  to  the  hospital,  has  an  express  ^ference  to 
this  appropriation  by  its  commencing  with  the  words,  *  I  further 
wish. " 

I  am,  therefore,  of  opinion,  that  the  writings  being  probative 
and  testamentary,  they  contain  a  good  and  effectual  expression  of 
a  wish  to  establish  in  Dundee  an  hospital  to  accommodate  100 
boys ;  and  I  must  therefore  recommend  your  Lordships  to  reverse 
the  interlocutors  appealed  from,  and  to  make  a  declaration  in  the 
terms  of  the  summons  of  declarator,  and  to  remit  the  case  to  the 
Court  of  Session  to  proceed  in  framing  a  scheme,  upon  which  this 
hospital  may  be  established. 

Lord  Cranworth  [After  dealing  with  the  other  points 
adverted  to  by  Lord  Chelmsford].  —  I  think  that  this  is  a  [757] 
valid  expression  of  a  wish,  that  there  should  be  estab- 
lished at  Dundee  an  hospital  for  100  boys.  Then  I  need  not  go 
over  again  the  principle  of  law  which  my  noble  and  learned  friend 
has  stated  very  clearly.  If  a  testator  expresses  a  wish  for  some- 
thing to  be  done,  which  can  be  done  out  of  his  assets,  it  is  in  truth 
a  direction  that  it  shall  be  done.  Whether  it  amounts  to  an  actual 
gift  to  some  persons  who  are  trustees  for  doing  it,  or  whether  it  is 
the  expression  of  a  wish  which  is  binding  upon  those  who,  but  for 
that  expression,  would  have  taken  his  property,  is  a  mere  matter 
of  unimportance  —  it  amounts  in  all  respects  to  a  bequest  or  direc- 
tion that  his  assets  shall  be  so  applied. 

Then  what  does  this  testator  direct  to  be  done  ?  It  is  as  if  he 
had  said :  "  I  direct  that  an  hospital  shall  be  established  at  Dun- 
dee, to  contain  100  boys,  and  inhabitants  bom  and  educated,"  and 
so  on,  "  are  to  have  a  certain  preference. "  An  hospital  for  boys 
certainly  means  a  school  at  which  boys  are  to  be  instructed.  But 
it  evidently  means  something  more  than  that,  as  has  been  pointed 
out  by  my  noble  and  learned  friend.     It  must  be  intended,  that  a 


538  WILL. 

Ho.  I.  — DoadM  (Kftgistrmtflt,  &e.  of)  t.  Moixit,  1  Pat.  80.  A«p.  707,  758. 

building  is  to  be  erected  or  procured  in  which  boys  may  be  lodged, 
because  boys  are  to  be  there  educated,  some  of  whom  might  come 
from  distant  towns  —  Forfar,  Arbroath,  and  Montrose.  What  the 
distance  of  the  towns  from  Dundee  is,  I  do  not  know ;  I  am  not 
sufiSciently  acquainted  with  the  geography  of  that  part  of  the 
country  to  be  able  to  say.  It  is  obvious  that  the  testator  could 
not  mean  that  these  boys  were  to  come  to  Dundee  day  by  day  — 
therefore  they  must  be  lodged  there;  and  I  should  come  to  the 
same  oon<;lusion  from  the  expression  in  the  third  instrument^ 
which  says  that  it  is  to  contain  100  boy&  It  was  obyiously, 
therefore,  to  be  a  place  in  which  the  boys  were  to  be  lodged  But 
if  they  were  to  be  lodged,  they  must  be  maintained  —  children 
cannot  come  to  a  place  and  be  lodged  without  being  maintained. 
Therefore  it  appears  to  me  that  this  is  a  direction,  that  an  eleemosy* 
naiy  establishment  should  be  made  at  Dundee  for  the  education 
and  maintenance  of  100  boys,  with  a  certain  preferoHse  for  the 
children  of  inhabitants  bom  and  educated  in  Dundee  over  those 
other  towns;  and  if  there  should  not  be  enough  from  any  of  those 
towns,  then  to  that  extent  the  charity  would  fail 

Now  is  this  a  sufficiently  detinite  diiectioii  to  be  carried  into 
effeot  i  I  think  it  is.  I  do  not  say  that  I  have  not  had  doobis  in 
my  mind  in  the  c^^urse  of  the  argument,  but  I  think  we  ooUect 
this  —  we  CK^Uect  the  pla«>?  where  the  hosf  iul  is  to  be  erected. 
We  ^vlleot  the  ob;eot  of  it  —  an  education,  cv^up !ed  with  mainte- 
uanc^  during  the  time  of  education.  And  the  class  ct  j&soos  — 
th*t  is  to  a  c^rain  extent  no  doubt  vag^^e,  but  it  m^sst  be  a  Ciass 
£Tv>aii  those  thiw  or  four  proviavial  towiks,  whc  w:.uld  heieascnally 
^ur;v*s?d  to  s<?H^i  the  ^^^^£15^  ci  a  crtmiiocs  €iiT;:^:at£:c  I  think 
t^Jfc3  i$  suf?,.^:^r.:lT  ewtaia.  Thr»  Las  always  b^ees  a  lii:r=-3e 
all.^wwi  to  c>Jirl:;t»  N^c/Jeif^tcs.  thii,  wien  ibe  i^ezjeral  ir;jecii:a  i$ 
v::v::t  c'lojirly  :::.v..-:*:ved,  th^  Cccrt  will  £z?i  ibe  r>»2s  cf  cmrirg 

Wri  :>x:  Srir^  ^v^ ::  :^  tc  be  es^aLrlisb^^l  Wbia  5ms  that 
r:>?roL:: '    1;  :<  .^I^mt  t>jL:  ::  r:«tUu::»>  :^ai  r-:c  :c>  ib*  rczilciic  is  lo- 

.'C  :>w«:  .-^"i.?^  ,*c  r^r?i,'c:.>^  w:..;  w\'c.£  r**  lii:f>  v  "iiii  ib*  bjuKdi  ■:£ 
^:^»;i  4z  ":*.>:  rz:::c;.      rrj:  "S^ir:^  ^\  lit*   :r:;if.'c:  ::5  i>f^Tt?c.     JL^^i 
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think  the  Court  must  find  out  what  the  proper  sum  is,  by  seeing 
what  it  would  cost  to  establish  such  an  institution,  with  a  reason- 
able remuneration  to  the  instructors,  and  sufficient  means  for  keep- 
ing it  in  operation ;  that  is  the  sum  which  the  testator  means  to 
be  devoted  to  it  If  that  sum  exhausts  the  whole  of  his  assets, 
then  I  do  not  say  that  that  would  exclude  the  entire  of  the  other 
legatees ;  it  will  then  come  in  as  a  legacy  with  the  other  legacies. 
If  it  does  not  exhaust  the  whole,  then  the  surplus  is  undisposed  of. 
But  it  appears  to  me  that  you  have  now  elements  of  certainty  suffi- 
cient to  enable  this  intention  to  be  carried  into  effect ;  and  there- 
fore, that  the  interlocutors  which  treat  this  either  as  impossible  to 
be  carried  into  effect,  or  as  never  having  been  indicated  by  reason 
of  the  want  of  any  definite  and  decided  declaration  of  the  testator's 
intention,  are  wrong.  Consequently,  those  interlocutors  must  be 
reversed,  as  has  been  suggested  by  my  noble  and  learned  friend ; 
the  case  must  be  remitted  to  the  Court  of  Session  with  a  declara- 
tion that  this  is  a  valid  bequest  for  this  object;  and  I  think  we 
are  not  in  a  condition  to  do  more  than  so  to  remit  the  case,  because 
what  the  state  of  the  assets  may  be,  or  what  may  be  the  amount 
that  may  be  necessary  for  this  object,  are  matters  as  to  which  we 
are  uninformed ;  but  I  think  that,  with  this  declaration,  the  Court 
below  can  have  no  difficulty  in  carrying  the  testator's  intention 
into  operation. 

I  cannot  say  that  I  am  very  well  satisfied  with  the  conclusion 
to  which  we  have  arrived  as  to  the  result.  I  do  not  know  whether 
the  respondents  are  near  relatives  to  the  testator,  but  I  am  afraid 
that  they  will  be  in  a  great  measure  deprived  of  something  that 
perhaps  they  have  looked  to.  I  hope,  however,  that  this  will  be 
a  very  laudable  and  useful  institution.  At  all  events,  that  is  a 
matter  with  which  your  Lordships,  in  your  judicial  capacity,  have 
nothipg  to  do.  We  have  only  to  declare,  and  I  have  no  hesitation 
in  concurring  with  my  noble  and  learned  friend,  in  declaring,  that 
this  is  a  valid  and  final  declaration  of  the  testator's  intention,  that 
an  establishment  such  as  is  here  indicated,  should  be  made.  And, 
consequently,  with  that  declaration,  the  case  must  bo  remitted  to 
the  Court  of  Session. 

Lord  Wensleydale  [After  dealing  with  the  other  points    [759] 
above   mentioned].  — The  true  question  is,  What  is  the 
meaning  of  what  he  has  actually  written,  and  suffered  to  remain 
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undeleted  ?  and  I  cannot  come  to  the  conclusion  that  he  has  written 
and  left  unaltered  any  more  than  that  it  should  be  an  hospital 
established  and  endowed  for  the  education  and  maintenance  of 
100  boys.  The  similarity  to  Heriot's  Hospital  in  every  respect 
he  no  longer  directed,  and  he  has  not  stated  in  what  way  it  was 
to  resemble  it  Therefore  the  question  is,  Whether,  so  reading  it, 
there  is  sufBcient  certainty  in  the  bequests  to  make  the  legacy 
valid,  and  to  ascertain  the  sum  to  be  taken  out  of  the  succession. 
And  the  objection  applies  equally,  as  it  seems  to  me,  whether  the 
object  is  charitable  or  not ;  it  is  the  uncertainty  of  the  subject  or 
quantum  of  the  legacy  which  constitutes  the  objection ;  and  if  the 
objection  is  well  founded,  it  is  not  removed  by  the  consideration, 
that  the  legacy  is  charitable.  When  the  certainty  of  the  sum  is 
ascertained,  as  the  bequest  is  charitable,  the  particular 
[*  760]  mode  *  of  applying  it  must  be  determined  on  the  principle 
which  regulates  the  Court  in  the  case  of  charitable  bequests. 

Many  cases  were  cited  of  decisions  of  the  English  and  Scotch 
Courts,  of  legacies  void  on  this  ground ;  and  I  believe  the  law  on 
this  subject  in  both  countries,  as  to  legacies  to  individuals,  is 
identical,  and  it  is  so  admitted  by  the  respondents. 

Where  the  subject  is  an  indefinite  quantity  of  an  article  or 
money,  without  any  means  of  ascertaining  it,  the  gift  is  void. 
Thus  in  Peck  v.  Hahey,  2  P.  Wms.  387,  it  was  held,  that  the 
devise  of  some  of  the  best  of  my  linen  was  uncertain.  The  Master 
OF  THE  Rolls,  Sir  J.  Jekyll,  said,  "  The  best  of  my  linen  is  un- 
certain ;  some  of  the  best  of  my  linen  is  more  uncertain  still.  If 
it  were  such  or  so  much  of  my  best  linen  as  the  legatees  should 
choose,  or  as  my  executors  should  choose  for  them,  this  would  be 
good,  and  by  the  choice  of  the  legatees  or  executors  is  reducible  to 
a  certainty ;  but  in  this  case,  it  is  merely  void  for  the  uncertainty. " 
So  of  a  bequest  of  a  "  handsome  "  gratuity  to  his  executors,  Jiibher 
V.  Juhher,  9  Sim.  503,  before  the  Vice-Chancellor  Shadwell,  for 
there  is  no  criterion  for  ascertaining  what  the  amount  of  the  gra- 
tuity should  be. 

But  if  the  will  furnishes  a  sufficient  ground  to  estimate  the 
amount  bequeathed,  the  legacy  is  valid.  Thus  if  it  is  to  be  a 
compensation  for  services  or  trouble,  though  the  sum  is  undefined, 
the  service  or  trouble  affords  a  criterion,  and  the  bequest  is  good 
—  as  in  Jackson  w,  Hamilton,  3  Jon.  &  Lat.  702,  where  the  testator 
directed  that  the  trustees  should  receive  a  reasonable  sum  of  money 
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to  Temunerate  them  for  their  trouble  in  carrying  into  effect  the 
trusts  of  the  will,  and  the  amount  was  referred  to  the  Master.  So, 
in  the  case  of  Broad  v.  Sevan,  1  Buss.  511,  a  bequest  of  £5  per 
annum  to  his  daughter  Ann,  with  an  order  and  direction  to  his  son 
Joseph,  to  whom  he  left  the  residue  of  his  estate,  real  and  per- 
sonal, and  whom  he  made  sole  executor,  to  take  care  of  and  provide 
for  his  daughter  during  life.  The  Master  of  the  Rolls,  Sir  T. 
Plumer,  held,  that  this  expression  of  his  desire  gave  her  a  right 
to  a  provision,  and  he  left  the  amount  to  be  settled  by  the  Master. 
From  the  observation  of  Lord  Gifford  on  this  case  in  Abraham  v. 
Alman,  1  Russ.  516,  it  seems  doubtful  whether  his  Lordship 
approved  of  this  case,  though  he  distinguished  it  from  that  under 
his  consideration.  In  the  case  of  Folly  v.  Parry,  5  Simon,  138,  a 
direction  to  the  devisee  for  life  of  his  estates,  and  to  another  to 
superintend  and  take  care  of  the  education  of  a  person  named,  so 
as  to  fit  him  for  any  respectable  profession  or  employment,  was 
held  to  entitle  that  person  to  be  educated  and  maintained,  and  the 
amount  was  left  to  be  ascertained  by  the  Master.  The  case  of 
Kilvington  v.  Gray,  10  Simon,  293,  was  a  similar  case.  It  is 
difficult  to  say  that  this  direction  is  not  as  uncertain  as  the  one 
now  under  consideration. 

The  case  of  Ewen  v.  Magistrates  of  Montrose,  4  W.  S.  346, 
decided  by  the  House  of  Lords  on  appeal  from  the  Court  of  Ses- 
sion, was  relied  upon  on  the  part  of  the  respondents.  In  that  case 
the  sum  bequeathed  was  certain,  viz.,  £6000,  and  the  Court  of 
Session  sustained  the  bequest  Your  Lordships,  following  the 
advice  of  Lord  Wynford,  reversed  the  decision  of  the  Court  of 
Session,  because  the  legacy  was  not  to  be  applied  to  the  object  — 
the  establishment  of  an  hospital  at  Montrose  —  until  the  sum 
amounted  to  £  ;  and  it  was  thought,  that  as  the  sum  was  in- 
tended to  be  fixed  by  the  testator,  but  never  was  fixed,  the  bequest 
was  altogether  uncertain  and  void.  It  seems  to  have  been  consid- 
ered as  a  condition  meant  to  be  imposed  by  the  testator  before 
the  legacy  was  to  operate,  that  the  sum  was  to  be  fixed,  and  the 
sum  was  never  fixed.  It  is  enough  to  say  that  there  is  no  such 
condition  in  this  case,  nor  are  we  to  say  whether  that  decision  was 
right  or  wrong. 

Upon  the  whole,  I  have,  after  much  consideration  of  this  case, 
arrived  at  the  conclusion  that,  without  reference  to  Heriot's  Hos- 
pital above  noticed,  the  will  furnishes  a  sufficient  means  of  ascer- 
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taining  ihe  amount  of  the  legacy.  It  is  such  a  sum  as  will  be 
reasonably  sufficient  to  build  or  buy  a  building,  and  establish  an 
hospital  built  in  the  conunon  and  ordinary  manner  of  such  build- 
ings for  the  maintenance  and  education  of  100  boys,  for  the  usual 
period  that  they  are  generally  kept  at  schools,  and  with  a  reason- 
able provision  for  officers.  The  interlocutors,  therefore,  must  be 
reversed,  and  it  must  be  referred  to  the  Court  of  Session  to  ascer- 
tain the  amount  necessary  for  carrying  the  charitable  objects  into 
effect;  and  having  ascertained  that  amount,  then  they  will  know 
how  to  deal  with  the  residue  if  there  is  one,  if  it  should  turn  out 
that  the  sum  so  ascertained  will  absorb  nearly  the  whole  of  the 
succession,  so  as  not  to  leave  sufficient  to  answer  the  pecuniary 
legacies.  The  Court  must  give  the  proper  directions  as  to  the 
abatement  of  all  the  legacies ;  or  if  there  is  a  surplus,  then  that 
will  go  to  the  next  of  kin.  But  it  is  necessary  that  the  Court 
should  first  ascertain  the  amount  that  is  proper  to  carry  into  effect 
that  which  we  consider  to  be  the  clearly  indicated  intention  of  the 
testator. 

[761]  The  Order  of  the  House  as  finally  settled  [after  directions 
as  to  costs]  declared,  that  the  testamentary  writings  left  by 
the  deceased  John  Morgan,  and  in  the  condescendence  annexed  to 
the  summons  mentioned,  contain  a  valid  legacy  and  bequest  of  so 
much  of  the  personal  estate  of  the  said  testator  John  Morgan  as  is 
necessary  to  found  an  hospital  in  the  town  of  Dundee  to  accommo- 
date 100  boys :  And  it  is  further  ordered  that  the  Court  of  Session 
do  make  such  interlocutors  and  orders,  and  give  such  directions, 
as  shall  be  necessary  for  the  purposes  following  (that  is  to  say), 
for  framing  a  scheme  for  establishing  in  the  town  of  Dundee  an 
hospital  to  contain  100  boys,  and  lodging,  maintaining,  and  edu- 
cating them  therein,  in  fulfilment  of  the  testamentary  bequest  and 
intention  of  the  said  testator,  and  for  inquiring  into  and  ascer- 
taining the  amount  of  the  estate  of  the  said  testator 
[*  762]  *  necessary  for  carrying  into  effect  such  scheme,  and  for 
applying  the  same  accordingly ;  and  also  for  adjudicating 
upon  the  expenses  incurred  in  the  Court  below.  And  it  is  also 
further  ordered,  that  the  cause  be,  and  is  hereby,  remitted  back  to 
the  Court  of  Session  in  Scotland,  to  do  and  proceed  further  therein 
as  shall  be  just  and  consistent  with  this  declaration,  and  these 
directions,  and  this  judgment. 
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ENGLISH  NOTES. 

The  above  decision,  under  a  system  o£  law  which  is  not  complicated 
by  any  statutes  such  as,  in  English  law,  have  restricted  the  power  of 
disposition  of  land  for  charitable  purposes,  contains  a  useful  exposition 
of  the  principles  relating  to  the  kind  of  definiteness  necessary  to  give 
effect  to  a  gift  of  this  character.  So  far  as  relates  to  definiteness  in  the 
amount  of  the  gift,  the  principles  laid  down  by  the  learned  Lords  appear 
to  be  precisely  the  same  as  are  applicable  in  English  law.  As  to  the 
object,  the  English  law  affords  a  still  wider  scope ;  for  ^ '  when  money 
is  given  to  charity,  without  expressing  what  charity,  there  the  King 
is  the  disposer  of  the  charity,  and  a  bill  ought  to  be  preferred  in  the 
Attomey-GeneraVs  name  for  that  purpose."  Clifford  v,  Francis, 
Freeman  Ch.  Ca.  330;  Attorney- deneral  v.  Herrick  (1772),  Ambler, 
case  350. 

In  the  case  of  Chapman  v.  Broion  (1801),  6  Ves.  404,  6  E.  B.  351, 
referred  to  in  the  judgment  of  Lord  Chelmsford,  a  gift  of  the  ultimate 
residue  for  charitable  purposes  generally,  failed  for  want  of  any  means 
of  ascertaining  the  amount.  The  testatrix  by  her  will  in  1776,  after 
certain  legacies,  had  given  the  residue  of  her  estate  to  her  executors 
for  the  purpose  of  building  or  purchasing  a  chapel  for  the  service  of 
Almighty  God,  and  gave  certain  plate,  linen,  and  books,  for  the  said 
chapel ;  and  desired  that  the  chapel  might  be  where  it  might  appear  to 
her  executors  to  be  most  wanted;  and  if  any  overplus  should  remain 
from  the  purchasing  or  building  the  same,  she  requested  that  it  might 
go  towards  the  support  of  a  faithful  gospel  minister,  not  to  exceed  the 
sum  of  £20  a  year;  and  if  after  that  any  further  overplus  should 
remain,  she  desired  that  the  same  might  be  laid  out  in  such  charitable 
uses  as  her  executors  should  think  proper,  and  she  appointed  the  Bev- 
erend  Eichard  Hill  and  Thomas  Chapman  her  executors.  The  legacy 
for  the  chapel,  and  the  salary  of  the  minister  who  was  presumed  to  be 
intended  for  the  chapel,  were  held  void  under  the  law  of  Mortmain  ;  and 
the  question  remained  to  be  considered  as  to  the  gift  of  the  ultimate 
residue.  This  question  was  disposed  of  by  Sir  William  Grant,  M. 
E.,  as  follows  :  ^'  Standing  by  itself,  a  bequest  of  a  residue  to  be  em- 
ployed in  such  charitable  purposes  as  the  executors  shall  think  proper, 
is  a  goo4  bequest;  supposing  it  legal  to  do  as  the  testatrix  had  directed, 
and  a  residue  had  been  left,  jafter  those  purposes  were  answered,  there 
would  have  been  a  good  bequest  of  it;  and  therefore  the  question  is, 
whether  that  ulterior  bequest  is  to  fail,  because  the  prior  bequest  can- 
not take  effect.  If  it  could  be  reduced  to  any  certainty,  how  much 
would  have  been  employed  by  the  executors  for  the  other  purposes,  the 
residue  ought  to  be  employed  under  this  last  direction,  viz.,  for  chari- 
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table  purposes  generally.  I  have  considered,  whether  that  can  be  ascer* 
tained  by  a  reference  to  the  Master,  to  see  how  much  would  have  been 
sufficient  for  this  chapel ;  but  upon  consideration  it  is  quite  impossible 
to  give  any  direction  that  would  not  be  vague  and  indefinite,  to  a  de- 
gree almost  ridiculous;  an  inquiry  what  they  might  have  employed 
for  building  a  chapel,  without  knowing  what  kind  of  chapel,  the  testa- 
trix having  given  no  grounds  to  ascertain  what  kind  of  chapel,  no 
locality.  It  is  utterly  impossible  to  frame  any  direction  that  would 
enable  the  Master  to  form  any  idea  upon  it.  If  she  had  even  pointed 
out  any  particular  place  that  might  have  furnished  some  ground  of 
inquiry  as  to  what  size  would  be  sufficient  for  the  congregation  to  be 
expected  there;  but  this  is  so  entirely  indefinite  that  it  is  quite  un- 
certain what  the  residue  would  have  been ;  and  therefore  it  is  void  for 
that  uncertainty.  She  had  no  view  to  any  residue  but  a  residue  to  be 
constituted  by  actually  building  a  chapel.  She  contemplated  no  residue 
but  with  reference  to  that.  It  is  impossible  to  ascertain  it  in  the  only 
manner  in  which  she  meant  it  to  be  ascertained.  It  is  impossible 
for  the  Court  to  apply  it.  Therefore  the  whole  of  this  disposition  is 
void.'* 

In  Fish  V.  Attorney-General  (1867),  L.  R.  4  Eq.  521,  the  testatrix 
had  given  the  capital  of  £1000  consols  to  the  rector  and  church- 
wardens of  a  parish  and  their  successors,  upon  trust  to  apply  such  of 
the  dividends  thereof  as  should  ''from  time  to  time  be  necessary  or 
required  in  keeping  in  repair *'  her  family  grave;  and  to  pay  and 
divide  ''the  residue  of  the  said  dividends"  at  Christmas  every  year 
for  ever,  amongst  the  aged  poor  of  the  parish.  Vice-Chancellor  Wood, 
after  referring  to  the  case  of  Chapman  v.  Brown,  and  Dundee  Magis- 
tratea,  &c,  v.  Morris,  decided  that  the  amount  required  for  the  repair  of 
the  grave  was  ascertainable,  and  that  the  gift  for  that  purpose  being 
void,  the  whole  residue  was  applicable  to  the  purpose  of  distribution 
amongst  the  poor.  In  the  case  of  In  re  Birkett  (1878),  9  Ch.  D.  576, 
47  L.  J.  Ch.  846,  this  decision  of  Vice-Chancel  lor  Wood  was  followed 
by  the  Master  of  the  Eolls,  who  considered  himself  bound  by  it, 
although  he  clearly  inclined  to  the  view  that  it  would  have  been  more 
consistent  with  Chapman  v.  Brown,  and  Dundee  Magistrates,  &c.  v. 
Morris,  to  have  held  that  only  the  residue,  after  deducting  so  much  as 
would  represent  the  amount  intended  for  the  void  purpose,  wo^ld  have 
been  applicable.  On  the  cases  of  Chapman  v.  Brown,  and  Dundee 
Magistrates,  &c.  v.  Morris,  he  observes  as  follows  (9  Ch.  D.  679) :  "I 
quite  agree  to  this,  that  if  the  first  object  is  not  so  defined  that  you 
can  reasonably  ascertain  the  amount  required,  the  whole  must  fail, 
because  you  might  then  apply  the  whole  of  the  gift  to  the  first  object; 
and  therefore,  if  you  could  apply  the  whole  of  the  income  properly  and 


K   C.  VOL.  XXV.]   SECT.  I.  —  VABIOUS  GENERAL  BULEa  545 

Vo.  8.  —  DoadM  (MagiftntM,  Slc.  of)  t.  KorIi.  —  Votat. 

fairly  to  the  first  object,  there  would,  of  course,  be  no  ascertainable 
residue.  And  that  appears  to  me  to  have  been  the  case  of  Chapman  v. 
Brown,  which  I  must  say,  with  the  greatest  possible  deference  to  three 
or  four  Judges,  does  not  appear  to  me  to  be  oyerruled  by  the  case  of 
Magistrates  of  Dundee  v.  Morris,  In  that  case  the  House  of  Lords 
thought  there  was  sufficient  limitation  pointed  out  by  the  will  as  to  the 
charitable  object  to  enable  them  to  ascertain  the  amount  required  to  be 
applied  for  carrying  out  the  object.  But  in  Chapman  v.  Brovm,  Sir 
William  Grant  was  of  opinion  that  there  was  not  enough  to  enable 
him  to  decide;  and  I  must  say,  if  it  were  not  improper  for  me  to 
express  an  opinion  as  between  Vice-Chancellor  Wood  and  Sir  William 
Grant,  that  in  my  opinion  Sir  William  Grant  was  clearly  right, 
namely,  that  there  was  not  enough.  The  purpose  in  the  case  of  Chap- 
man v.  Brown  was  this.  The  testatrix  gave  the  residue  of  her  estate 
to  executors  ^'for  the  purpose  of  building  or  purchasing  a  chapel  for 
the  service  of  Almighty  G^d.  Now,  could  any  human  being  say  what 
would  be  reasonable  for  the  purpose  of  building  such  a  chapel?  You 
might  have  any  kind  of  chapel ;  you  might  have  something  very  much 
like  a  bam,  a  kind  of  structure  with  which  we  are  but  too  familiar  in 
this  country,  or  you  might  have  a  beautiful  chapel  resembling  for  in- 
stance, La  Sainte  Chapelle  in  Paris,  or  the  Sistine  Chapel  at  Rome. 
I  mean  to  say  there  is  no  possible  limitation,  so  that  there  was  nothing 
at  all  to  guide  the  Court,  that  I  can  find,  in  the  case  of  Chapman  v. 
Brotan  ;  aud  there  was  nothing  to  prevent  the  whole  of  the  residue 
from  being  applied  to  the  building  of  the  chapel.  The  executors  had 
a  discretion.  The  testatrix  said  that  there  might  be  an  overplus,  and 
if  there  was,  they  might  devote  it  to  something  else,  but  from  the 
nature  of  the  gift  the  whole  of  the  residue  might  well  have  been  applied 
to  building  the  chapel.  It  does  not  appear  that  there  was  more  than 
sufficient,  if  the  whole  of  the  residue  were  so  applied,  to  build  a  decent 
chapel.  It  appears  to  me,  therefore,  that  there  is  nothing  in  the  au- 
thority of  Magistrates  of  Dundee  v.  Morris  which  at  all  interferes  with 
Chapman  v.  Brown,  the  principle  being,  as  I  have  said,  that  if  you 
cannot  fairly  ascertain  what  is  the  extreme  sum  required  for  the  first 
purpose,  so  that  you  may  properly  apply  the  whole  property  given  to 
the  first  purpose,  then,  of  course,  if  the  first  purpose  is  void,  the  con- 
tingent surplus  cannot  be  ascertained,  and  the  whole  gift  fails." 

AMERICAN  NOTES. 

In  Mills  Y.  Netoberry,  112  Illinois,  128,  54  Am.  Rep.  213,  a  devise  was 
made  by  a  daughter  to  her  mother  of  all  her  estate,  <*  upon  the  express  con- 
dition, however,  that  she  devise,  by  will  to  be  executed  before  receiving  this 
bequest,  so  much  thereof  as  shall  remain  undisposed  of  or  unspent  at  the  time 
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of  her  decease,  to  sach  charitable  institation  for  women  in  the  city  of  Chicago 
as  she  may  select."  The  mother  declined  to  execute  the  will.  In  a  suit  in 
equity  to  have  a  charitable  trust  declared,  the  Court  held  that  to  constitute  a 
valid  trust  by  a  devise,  three  circumstances  must  concur  —  sufficient  words  to 
raise  it,  a  definite  subject,  and  a  certain  or  ascertained  object.  If  the  subject 
of  the  charity  is  not  certain,  no  trust  arises.  If  the  words  by  which  the  trust 
is  expressed,  or  from  which  it  may  be  implied,  give  the  first  taker  the  power 
of  withdrawing  any  part  of  the  subject  from  the  object  of  the  wish  or  request, 
or  of  applying  it  to  his  own  use,  the  subject  cannot  be  considered  certain,  and 
a  Court  of  equity  will  not  create  a  trust  Sheldon,  J.,  delivering  the  opinion, 
said :  '*  An  insuperable  difficulty  which  we  find  to  be  in  the  way  of  the  present 
proceeding  is  the  uncertainty  as  to  the  subject-matter  of  the  trust  attempted 
to  be  asserted.  The  subject  is,  so  much  of  the  property  as  shall  remain  un- 
disposed of  or  unspent  at  the  time  of  the  decease  of  Mrs.  Newberry  (the 
mother).  The  property  having  been  previously  given  to  her  absolutely,  we 
construe  the  above  as  giving  her  the  full  power  of  expenditure  and  disposition 
of  the  property  during  her  life-time.  What  then,  is  there  to  which  a  trust 
can  now  attach  •—  which  a  Court  of  equity  can  now  take  hold  of,  and  admin- 
ister as  trust  estate?  Evidently  nothing.  It  is  not  the  whole  property,  nor 
is  it  any  particular  part  of  it,  for  it  all  must  remain  with  Mrs.  Newberry  (the 
mother)  so  long  as  she  lives,  for  her  to  spend  and  dispose  of.  There  may,  or 
there  may  not,  be  something  remaining  undisposed  of  or  unspent  by  her,  at 
the  time  of  her  decease.  Whether  anything  at  all  will  be  so  left,  is  now  en- 
tirely uncertain.  The  authorities  fully  establish  that  the  subject-matter  of 
the  supposed  trust  must  be  certain.  .  .  .  In  the  language  of  Story :  '  Wherever 
therefore  the  objects  of  the  supposed  recommendatory  trusts  are  not  certain 
or  definite ;  wherever  the  property  to  which  it  is  to  attach  is  not  certain  or 
definite  :  wherever  a  clear  discretion  or  choice  to  act,  or  not  to  act,  is  given  ; 
wherever  the  prior  dispositions  of  the  property  import  absolute  and  uncon- 
trollable ownership,  —  in  all  such  cases  Courts  of  equity  will  not  create  a  trust 
from  words  of  this  character.'  "    2  Story,  £q.  Jur.  s.  1070. 


No.  9.— ELLIOTT  v.  DAVENPORT. 
(1705.) 

No.  10.  — SIBLEY  V.  COOK. 
(1747.) 

RULE. 

A  TESTAMENTARY  disposition  wlU  lapse  by  the  death  in 
the  lifetime  of  the  testator  of  the  person  to  whom  a  benefit 
is  thereby  given ;  and  this,  notwithstanding  the  addition  of 
words  of  inheritance  to  the  gift,  or  a  mere  declaration  that 
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the  legacy  shall  not  lapse ;  but  if  an  intention  is  expressed 
that  other  persons  under  the  general  description  of  execu' 
tors,  &c.,  are  to  take  the  gift  such  intention  will  receive 
effect. 

Elliott  V.  Davenport 

1  p.  Wms.  83-86. 

Legacy.  —  Dtalh  of  Legatee  in  Lifetime  of  Testator,  — Lapse, 

A.  deyises  to  B.  £400  which  he  owed  him,  provided  he  should  thereout  [83] 
pay  Beveral  sums  to  his  children ;  the  rest  he  freely  gives  him,  and  di- 
rects his  executors  to  deliver  up  the  security,  and  not  to  claim  any  part  of  the 
debts,  but  to  give  such  release  as  B.,  his  executors,  &c.,  should  require;  B.  dies 
in  the  life  of  A :  decreed  this  was  a  lapsed  legacy. 

A  will  that  designs  to  prevent  the  lapsing  of  a  legacy,  by  the  death  of  the 
legatee  in  the  life  of  the  testator,  ought  to  be  specially  penned. 

Sir  William  Elliott  was  indebted  unto  Anne  Davenport  in 
£400  by  recognisance,  and  afterwards  Anne  Davenport  by  her  will 
gave  and  bequeathed  unto  Sir  William  Elliott  his  executors, 
administrators,  and  assigns,  the  sum  of  £400  which  he  owed  her, 
together  with  all  interest  due  for  the  same,  provided  that,  he. the 
said  Sir  William  Elliott,  should  pay,  out  of  the  said  £400, 
the  several  legacies  therein  after  mentioned,  to  his  *  chil-  [*  84] 
dren  (amounting  to  about  £150),  and  the  residue  of  the 
said  £400  she  gave  to  the  said  Sir  William  ElUott,  his  executors, 
administrators,  and  assigns;  and  by  her  said  will  desired  and 
appointed  her  executors  not,  by  any  means,  to  claim  or  meddle 
with  the  said  £400,  but  that  they  should  freely  deliver  up  the 
security  for  the  same,  into  the  'hands  of  the  said  Sir  William 
Elliott,  his  executors,  administrators,  and  assigns,  and  seal  and 
execute  unto  the  said  Sir  William  Elliott,  &c.,  all  such  reasonable 
releases  and  discharges,  and  acknowledge  satisfaction  for  the  said 
£400  for  the  safety  of  Sir  William  Elliott,  &c.,  as  the  said  Sir 
William  Elliott,  &c.,  should  think  fit 

Sir  William  Elliott  died  in  the  lifetime  of  the  testatrix ;  after 
which,  the  testatrix  died,  and  William  EUiott,  the  heir  of  Sir 
William,  brought  this  bill  against  the  executor  of  Mrs.  Davenport 
in  order  to  be  discharged  of  this  recognisance. 

Upon  which  the  question  was,  concerning  so  much  of  the  £400, 
as  was  to  remain  to  Sir  William,  after  payment  of  the  legacies  to 
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his  children,  whether  that  was  not  a  lapsed  legacy,  by  reason  of 
the  death  of  Sir  William  before  the  testatrix  ? 

Ist.  It  was  agreed  by  the  Court,  and  likewise  by  the  counsel  on 
both  sides,  that  where  one  gives  a  legacy  to  a  man,  his  executors, 
administrators,  and  assigns,  if  in  such  case  the  legatee  dies  in  the 
life  of  the  testator,  though  the  executors  are  named,  yet  the  legacy 
is  lost ;  for  the  words  [executors,  administrators,  and  assigns,]  are 
void,  being  but  surplusage,  et  expressio  eorum,  <fec.,  and  they  are,  by 
supposition  of  law,  named  only  to  take  in  succession,  and  by  way 
of  representation  as  an  heir  represents  the  ancestor,  in  case 
[85]  of  an  inheritance ;  and  to  this  purpose  Brett  and  Rigden^s 
Case  was  cited,  Plowd.  340.  Where  lands  being  devised  to  a 
man  and  his  heirs,  and  the  devisee  dying  in  the  life  of  the  testator, 
it  was  held,  that  the  devise  was  void,  and  the  heir  could  not  take ; 
consequently  if  the  question  here  had  depended  upon  this  clause 
only,  the  legacy  had  been  lost. 

2ndly.  It  was  held,  that  a  will  might  be  so  penned,  as  that,  though 
the  legatee  died  in  the  life  of  the  testator,  yet  his  executors  should 
have  the  legacy ;  but  then  it  ought  to  appear  in  the  will  plainly, 
and  by  direct  words,  that  this  was  the  testator's  intention ;  and 
though  a  will  could  not  (as  was  allowed),  enure  as  a  release,  even 
supposing  it  to  be  sealed  and  delivered,  for  want  of  its  taking  effect 
in  the  testator's  lifetime,  yet,  provided  it  were  expressed  to  be  the 
intention  of  the  party,  that  this  debt  should  be  discharged,  the  will 
would  operate  accordingly. 

And  therefore  Lord  Keeper  said,  that  if  this  question  had 
depended  only  upon  the  latter  clause,  (viz.)  that  this  security 
should  be  delivered  up  to  Sir  William  Elliott,  his  executors, 
administrators,  or  assigns,  in  such  case,  it  would  be  plainly  an 
absolute  discharge  of  the  debt,  though  the  testatrix  had  survived 
the  legatee. 

So  that  the  question  was  reduced  to  this :  Whether  the  latter 
clause  was  to  be  taken  as  distinct  from,  or  independent  of  the 
former  clause,  in  which  case  the  legacy  would  subsist ;  or  whether 
it  ought  to  be  looked  upon  as  ancillary  to,  and  dependent  upon  it, 
(scU)  if  the  legacy  took  effect,  then  and  then  only  the  executor, 
in  consequence  of  it,  was  to  release. 

And  his   Lordship  decreed,^  that    this   latter  clause  was   de- 

1  Reg.  Lib.  A.  1705,  fo.  521.  "  His  the  will  (wherebj  it  was  directed  that  the 
Lordship  declared  that  the  last  claase  in    security  should  be  delivered  up  to  the  said 
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pendent  upon  the  former,  and  therefore,  that  the  legacy  [86] 
being  a  lapsed  legacy,  upon  the  former  clause,  the  latter  did 
not  prevent  it.  That  what  made  such  construction  appear  the 
more  reasonable  was,  that  the  like  clause,  in  much  the  same  words, 
was  added  to  the  other  legacies  given  by  the  same  will,  which 
could  not  operate  by  way  of  release  or  extinguishment ;  and  though 
it  might  be  the  intent  of  the  testatrix,  that  the  executors  of  the 
legatee  should  have  the  benefit  of  the  legacy  (as  probably  this  is 
always  the  intent  where  a  legacy  is  given  to  a  man,  his  executors, 
&c.),  yet  the  law  being  otherwise,  such  intent  must  not  prevail :  for 
which  reason,  a  will  that  designs  to  prevent  the  lapsing  of  a  legacy, 
by  the  death  of  the  legatee  in  the  life  of  the  testator,  ought  to  be 
specially  penned. 

Note.  The  Master  of  the  Rolls,  who  heard  this  cause  the  day 
before,  but  adjourned  it  over  for  the  Lord  Keeper's  determination 
(before  whom  it  had  been  in  part  first  heard),  was  of  another 
opinion.    Lord  Keeper  also  said  it  was  a  doubtful  case. 

An  appeal  was  brought  from  this  decree  to  the  House  of  Lords 
but  before  hearing,  the  parties  agreed 

Sibley  v.  Cook. 

3  Atk.  572-573. 

Legacy.  — Declaration  against  Lapse,  —  Words  of  Inheritance.  —  Lapse 

prevented. 

A.  H.  gives  several  legacies,  and  declares,  that  if  any  of  the  persons  [572] 
should  die  before  the  same  become  due,  that  they  shall  not  be  deemed 
lapsed  legacies ;  and  then  says,  to  Ann,  the  wife  of  Richard  Wensley,  and  to 
her  executors  or  administrators,  I  give  £50.  She  died  in  the  testatrix's  life- 
time, and  her  husband  administered  to  her :  Lord  Hardwicke  held  it  not  to 
be  a  lapsed  legacy,  and  decreed  it  to  the  husband. 

If  a  man  devises  his  real  estate  to  J.  S.  and  his  heirs,  signifying  his  inten- 
tion, that  if  J.  S.  die  before  him,  it  should  not  be  a  lapsed  legacy,  the  heir  at 
law  is  not  excluded,  unless  the  testator  nominates  another  legatee. 

A  bill  was  brought  by  the  executor  of  Anne  Hume,  in  order  to 
have  the  direction  of  the  Court  as  to  the  payment  of  the  residuum 
of  her  estate,  she  inter  alia  devised  in  the  words  following :  "  I 
give  and  devise  the  several   legacies  and  sums  following,  which 

William  Elliott,  his  executors,  administra-    clause  in  the  will,  by  which  alone  the  sum 
tors,  or  assigns,  and  that  no  use  should  be    is  to  be  taken  as  a  lapsed  legacy." 
made  thereof)  was  only  in  aid  of  the  first 
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I  will  shall  be  paid  to  the  several  persons  herein-after  named,  and 
that  if  any  of  those  persons  should  die  before  the  same  become  due 
and  payable,  I  will  that  they,  or  any  of  them,  shall  not  be  deemed 
lapsed  legacies  ; "  then  she  particularises  the  several  legatees,  and 
says, ''  to  Ann,  the  wife  of  Bichard  Wensley,  and  to  her  executors 
or  administrators,  I  give  the  sum  of  fifty  pounds." 

Ann  Wensley   died  in  the  lifetime  of  the  testatrix,  and  her 
husband  administered  to  her.  , 

[573]       A  collateral  question  arose  in  this  cause,  whether  this  is  a 
lapsed  legacy  ? 

Mr.  Solicitor-Greneral,  counsel  for  the  husband,  cited  Darrell  v. 
Molesworth,  2  Vern.  378,  as  a  case  in  point :  "  There  divers  legacies 
were  given  by  a  will,  and  it  was  directed  by  the  will  that  if  any 
legatee  died  before  his  legacy  was  payable,  it  should  go  to  his 
brothers  and  sisters ;  a  legatee  died  in  the  lifetime  of  the  testator  ; 
It  was  adjudged  it  was  no  lapsed  legacy,  but  shall  go  to  his  sister." 

Lord  Chancellor:  — 

I  am  of  opinion  this  is  not  a  lapsed  legacy. 

If  a  man  devises  a  real  estate  to  J.  S.  and  his  heirs,  and  signi- 
fies or  indicates  his  intention,  that  if  J.  S.  die  before  him,  it  should 
not  be  a  lapsed  legacy,  yet  unless  he  had  nominated  another  legatee, 
the  heir-at-law  is  not  excluded,  notwithstanding  the  testator's 
declaration.  So  in  the  devise  of  a  personal  legacy  to  A.,  though  the 
testator  should  show  an  intention  that  the  legacy  should  not  lapse 
in  case  A.  die  before  him,  yet  this  is  not  sufl&cient  to  exclude  the 
next  of  kin.     Elliott  v.  Davenport  (p.  547,  ante). 

But  here,  in  case  Ann  Wensley  dies  before  the  testatrix,  she 
expressly  provides  against  the  lapsing,  for  she  says,  if  any  of  these 
persons  die  before  the  same  become  due  or  payable,  I  will  that 
they  or  any  of  them  shall  not  be  deemed  lapsed  legacies,  and  subse- 
quent to  this,  devises  to  Ann,  and  to  her  executors  and  adminis- 
trators, £50,  so  that  in  case  of  her  death  before  the  testatrix,  other 
persons  are  named  to  take  (^Bridge  v.  Abbott,  3  Bro.  Ch.  Eep.  224) 
which  distinguishes  it  from  the  ca3e  I  put  before ;  and  in  Darrell  v. 
Molesworth,  the  Court  laid  a  stress  upon  the  words  was  payable, 
which  is  very  much  the  same  with  the  present,  become  due  or 
payable. 

And  upon  the  authority  of  this  case,  Lord  Hardwickk  decreed 
the  legacy  to  the  husband.     (Beg.  Lib.  B.  1747,  fol.  172.) 
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ENGLISH  NOTES. 

In  Bridge  v.  Ahhot  (1791),  3  Bro.  C.  C.  224,  referred  to  in  the  judg- 
ment in  Sibley  v.  Cook^  the  testatrix  had  given  the  residue  of  her  estate 
to  certain  persons  (of  whom  J.  W.  was  one),  share  and  share  alike,  and 
directed  that  in  case  of  the  death  of  any  of  them  before  her,  then  the 
share  or  shares  of  him,  her^  or  them  so  dying  before  her  should  go  to, 
be  had  and  received  by  his  or  her  legal  representatives,  and  appointed 
A.  and  J.  W.  her  executors.  J.  W.  died  in  the  lifetime  of  the  testa- 
trix. On  the  death  of  the  testatrix,  the  share  in  question  was  paid  by 
her  executor  to  the  defendant  as  the  executor  of  J.  W.  The  plaintiffs, 
who  were  the  next  of  kin  of  J.  W.,  claimed  that  it  ought  to  have  been 
paid  to  them.  It  was  adjudged  by  Bichard  Pepper  Arden,  M.  R., 
that  the  persons  entitled  as  ^  legal  representatives  "  were  the  persons 
who  would  have  been  entitled  as  next  of  kin  to  J.  W.  at  the  death  of 
the  testatrix. 

In  In  re  Clay,  Clay  v.  Clay  (C.  A.  1885),  54  L.  J.  Ch.  648,  52 
L.  T.  641,  a  testator  gave  personal  property  to  his  executors  to  be  held 
in  trust  for  the  equal  benefit  of  his  brother  and  sister,  and  it  proceeded : 
'^And  in  case  of  the  death  of  either  or  both  of  them  in  my  lifetime, 
then  I  desire  that  the  bequest  to  them  shall  not  lapse,  but  shall  go  and 
become  the  property  of  their  respective  executors  or  administrators." 
The  testator's  brother,  W.  Clay,  predeceased  him,  leaving  four  chil- 
dren, and  having  by  his  will  given  certain  pecuniary  bequests  and  the 
residue  of  his  estate  between  his  two  eldest  sons  in  equal  shares.  The 
next  of  kin  of  the  deceased,  W.  Clay,  claimed  that  his  executors  took 
the  legacy  as  trustees  for  his  next  of  kin,  on  the  authority  of  Palin  v. 
Hilh,  1  Myl.  &  K.  470.  But  Chitty,  J.,  considering  that  Palin  v. 
Hills  was  practically  overruled,  held  that  the  executors  took  the  legacy 
as  part  of  the  personal  estate  of  W.  Clay. 

A  different  rule  of  construction  is  adopted  by  Scotch  law.  Wh^Te 
words  usually  employed  as  words  of  inheritance  or  representation  are 
appended  to  the  gift,  such  words  are  by  Scotch  law  read  as  words  of 
conditional  institution,  and  the  legacy  takes  effect  in  favour  of  the 
persons  who  would  answer  the  character  at  the  death  of  the  testator. 
The/eason  probably  is  connected  with  the  rule  that  in  the  conveyance 
of  heritable  estate,  no  words  of  inheritance  are  necessary  in  order  to 
convey  the  whole  fee.  Thus  a  disposition  in  favour  of  A.  convejrs  the 
whole  estate,  and  operates  just  as,  in  English  law,  a  grant  to  the  use  of 
A.  and  his  heirs  would  operate.  And  so,  in  case  of  a  devise  or  mortis 
causa  disposition,  the  words  of  inheritance  which  would  be  superfluous 
if  a  mere  gift  of  the  fee  to  the  person  named  were  intended,  are  read 
as  conferring  a  substantive  benefit  upon  the  person  answering  to  the 
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description .  of  heirs.  It  is  easy  to  understand  how  a  similar  principle 
came  to  be  applied  to  gifts  of  personalty  with  words  of  representation 
added. 

Where  a  legacy  is  given  to  two  or  more  persons  without  words  of 
severance,  the  interest  is  joint,  and  if  one  only  of  those  persons  suryives 
the  testator,  he  takes  the  whole.  Morley  v.  Bird  (1798),  3  Ves.  628, 
4  R  E.  106. 

Nearly  allied  to  the  rule  as  to  lapse  of  a  legacy  by  death  in  the  tes- 
tator's lifetime,  is  the  rule  as  to  substitutionary  gifts  to  the  children 
or  issue  of  persons  indicated  by  a  general  description.  The  rule  is 
that  only  the  children  or  issue  of  the  persons  answering  to  the  descrip- 
tion at  the  date  of  the  will  can  take  the  benefit. 

In  Christophersim  v.  Naylar  (1816),  1  Mer.  320,  16  R.  R.  120,  the 
testator  bequeathed  a  sum  of  £800  in  trust  for  ^ '  each  and  every  of  the 
child  and  children  of  my  brother  and  sisters,  John  Farlam,  Esther 
Graham,  Martha  Finlayson,  and  Tamar  TurnbuU,  which  shall  be  living 
at  the  time  of  my  decease,  except  my  nephew,  J.  F.,"  for  whom  he  had 
already  provided.  ''  But  if  any  child  or  children  of  my  said  brother 
and  sisters  or  any  of  them  (besides  the  said  J.  F.,  my  nephew)  shall 
happen  to  die  in  my  lifetime,  and  leave  any  issue  lawfully  begotten  of 
the  body  or  bodies  of  any  such  child  or  children  living  at  or  bom  in 
due  time  after  his  or  their  decease,  then  and  in  such  case  the  legacy 
or  legacies  hereby  intended  for  such  child  or  children  so  dying  shall 
be  upon  trust  for,  and  I  give  and  bequeath  the  same  to  his,  her,  or 
their  issue,  such  issue  taking  only  the  legacy  or  legacies  which  his, 
her,  or  their  parents  or  parent  would  have  been  entitled  to  if  living  at 
my  decease."  It  was  held  by  Grant,  M.  B.,  that  under  this  bequest 
the  issue  could  only  take  by  substitution,  and,  therefore,  only  the  issue 
of  such  children  as  were  living  at  the  date  of  the  will  were  entitled  to 
take  in  the  event  of  the  death  of  their  respective  parents  during  the 
testator's  lifetime. 

In  In  re  Musther,  Graves  v.  Musther  (C.  A.  1890),  43  Ch.  D.  669, 
69  L.  J.  Ch.  296,  the  testatrix,  after  making  various  pecuniary  be- 
quests in  favour  of  several  of  her  nephews  and  nieces  by  name,  pro- 
ceeded as  follows:  <'I  direct  that  after  the  payment  of  my  funeral  and 
other  necessary  expenses,  all  the  rest  and  residue  of  my  property  of 
whatever  description  be  equally  divided  between  my  other  nephews  and 
nieces,  sons  and  daughters  of  my  late  brothers  George,  John,  William, 
and  Christopher,  not  before  named ;  but  should  any  of  them  be  dead 
before  me,  I  then  direct  that  his  or  her  share  shall  be  equally  divided 
between  his  or  her  children."  The  Court  of  Appeal,  afiBrming  the 
judgment  of  Kay,  J. ,  and  approving  the  principle  of  the  decision  in 
Christopherson  v.  Naylor^  held  that  the  children  of  nephews  or  nieces 
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who  were  dead  at  the  date  of  the  will  were  not  entitled  to  any  benefit 
under  the  bequest.  A  number  of  the  intermediate  cases  are  cited  and 
discussed  in  the  arguments  and  judgment. 

AMERICAN  NOTES. 

The  common-law  rale  above  stated,  and  the  principal  cases  are  the  law  in 
America,  except  in  so  far  as  this  rule  has  been  modified  by  statute.  The 
words  "  his  heirs  and  assigns "  following  the  name  of  the  devisee  or  legatee, 
are  regarded  as  words  of  limitations,  and  not  as  carrying  the  gift  to  the  heirs 
of  a  devisee  or  legatee,,  dying  in  the  lifetime  of  the  testator.  Horton  v.  Earle^ 
162  Massachusetts,  448;  Bryson  v.  Holhrook,  159  id.  280;  Wood  v.  Seaver,  158 
id.  411;  KimbdU  v.  Story,  108  id.  382;  KenisUm  v.  Adams,  80  Maine,  290; 
Morse  v.  Hayden,  82  Maine,  227 ;  Hcdl  v.  Smith,  61  New  Hampshire,  144 ; 
Waln^s  Estate,  189  Pennsylvania  State,  681 ;  Gordon  v.  Jackson,  58  New  Jex^ 
sey  Eq.  166  ;  Hand  v.  Marcy,  28  New  Jersey  £q.  59  ;  Murphy  v.  McKeon,  53 
New  Jersey  Eq.  406;  Shadden  v.  Hembree,  17  Oregon,  14;  In  re  Wells,  113 
New  York,  896;  HiUer  v.  HiUer,  104  Michigan,  274;  WiUiams  v.  Knight,  18 
Rhode  Island,  333 ;  Garrison  v.  Hill,  81  Maryland,  206. 

The  rule  is  the  same  where  after  pecuniary  legacies  to  several  persons,  the 
testator  added,  "  all  the  aforesaid  legacies  are  to  them  and  their  heirs."  The 
word  **  and  "  was  declared  to  have  been  used  in  its  ordinary  sense,  and  not  in 
the  sense  of  **  or  " ;  and  the  word  *'  heirs "  to  have  been  used  as  a  word  of 
limitation,  indicating  that  the  whole  interest  of  the  testator  in  the  personal 
property  bequeathed  was  given  absolutely  to  legatees  alive  at  his  death,  but 
not  to  the  heirs  of  such  as  had  died  before  him.  Wood  v.  Seaver,  158  Massa- 
chusetts, 411 ;  Horton  v.  Earle,  162  Massachusetts,  448;  Kimball  v.  Story,  108 
id.  382 ;  Wood  v.  Seaver,  158  id.  411 ;  Bryson  v.  Holbrook,  159  id.  280;  BaUard 
V.  Ballard,  18  Pickering  (Mass.),  41 ;  WdU,  Matter  of,  113  New  York,  396,  10 
Am.  St  Rep.  457;  Hand  v.  Marcy,  28  New  Jersey  Eq.  59;  Wright  v.  Metho- 
dist Epis.  Church,  Hoffman  Ch.  (N.  Y.)  202 ;  Dickinson  v.  Purtris,  8  Sergeant 
&  Rawle  (Pa.),  71;  Davis  v.  Taul,  6  Dana  (Ky.),  51;  Gilmor's  Estate,  154 
Pennsylvania  State,  523;  BameU^s  Appeal,  104  id.  342;  Laveren  v.  Donaldson, 
69  New  Hampshire,  639. 

Where  the  gift  is  to  a  class  of  beneficiaries,  there  is  no  lapse  by  reason  of 
the  death  of  one  of  them  before  the  death  of  the  testator,  the  share  of  one  so 
dying  passing  to  the  members  of  the  class  surviving  the  testator.  Niles  v. 
Almy,  161  Massachusetts,  29;  StedmanY.  Priest,  103  id.  293;  Claflin  v.  TiUon, 
141  id.  343;  Schaffer  v.  KetteU,  14  Allen  (Mass.),  528;  Jackson  y,  Roberts,  14 
Gray  (Mass.),  546;  Anderson  v.  Parsons,  4  Maine,  486;  Kimberly,  Matter  of, 
150  New  York,  90,  affirming  3  N.  Y.  App.  Div.  170  ;  Hoppock  v.  Tucker,  59 
New  York,  202;  BUI  v.  Payne,  62  Connecticut,  140;  TalcoU  v.  TateoU,  39  id. 
186;  Warner's  Appeal,  39  id.  253 ;  Gray  v.  BaUey,  42  Indiana,  349  ;  Springer  v. 
Congletqn,  30  Greorgia,  976;  McDowelVs  Estate,  194  Pennsylvania  State,  624; 
McGovran's  Estate,  190  Pennsylvania  State,  375;  Gordon  v.  Jackson,  58  New 
Jersey  Eq.  166;  Jamison  v.  Hay,  46  Missouri,  546;  Darden  v.  HarrHl^  10  Lea 
(Tenn.),  421. 
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In  Stoallow  y.  Swallow  ^  166  MassachuBetts,  241,  a  testatrix  bequeathed  one 
half  of  the  remainder  of  her  estate  to  her  heirs,  naming  them,  and  the  remain- 
ing half  to  the  heirs  of  her  late  husband,  naming  them.  Two  of  the  three 
heirs  of  her  husban4  died  before  the  testatrix,  each  leaving  heirs  and  next  of 
kin.  It  was  held,  that,  while  the  case  was  close,  it  was  the  intention  of  the 
testatrix  that  one  half  of  the  remainder  should  go  to  the  heirs  of  her  hus- 
band, whom  she  had  named  as  a  class  distinct  from  that  of  the  heirs  of  her- 
self, and  that  the  survivor  of  these  three  heirs  was  entitled  to  the  whole  of  the 
one  half  so  bequeathed  to  the  heirs  of  her  husband. 

Where  the  legatees  are  a  class,  the  circumstance  that  they  are  mentioned 
by  name  is  far  from  conclusive  that  they  are  not  to  take  as  a  class.  Towne  v. 
Westim,  132  Massachusetts,  513 ;  Stedman  v.  Priest^  103  id.  298 ;  Schaffer  v. 
Kettell,  14  Allen  (Mass.),  528 ;  HcUl  v.  Smith,  61  New  Hampshire,  144 ;  Web- 
ster V.  Weltotiy  53  Connecticut,  183;  Collins  y.  Bergen,  42  New  Jersey  Eq.  57  ; 
Church  V.  Church,  15  Rhode  Island,  138. 

Where  a  devise  or  legacy  rests  in  the  beneficiary  upon  the  testator's  death, 
it  does  not  lapse,  because  tiie  beneficiary  dies  before  the  devise  or  legacy  vests 
in  possession.  Cook  v.  Hayward,  172  Massachusetts,  195 ;  Clark  v.  Cammannn, 
160  New  York,  315, 14  N.  Y.  App.  Div.  127 ;  In  re  Gardner,  140  New  York, 
122 ;  Goehel  v.  Wolf,  113  id.  405 ;  Shipman  v.  Rollins,  98  id.  311 ;  Delaney  v. 
McCormack,  88  id.  174;  EUioWs  Estate,  58  New  York  Supp.  603  ;  Newberry 
V.  Hinman,  49  Connecticut,  130  ;  Rujffin  v.  Farmer,  72  Illinois,  615 ;  Hibler  v. 
Hibler,  104  Michigan,  274;  Patton  v.  Ludington,  103  Wisconsin,  629  ;  Saxton 
V.  Webber,  83  Wisconsin,  617 ;  Garland  v.  Smiley,  51  New  Jersey  Eq.  198 ; 
Thomas  v.  Anderson,  21  id.  22;  McClain  v.  Capper,  98  Iowa,  145;  Lee 
V.  McFarland,  19  Texas  Civ.  App.  292;  Pond  v.  Alleuy  15  Rhode  Island, 
171. 

A  legacy  given  upon  a  valuable  consideration,  such  as  the  payment  of  a  debt 
of  the  testator's,  does  not  lapse  at  common  law.  Ward  v.  Bush  (New  Jersey 
£q.),  45  Atl.  Rep.  534. 

A  legacy  will  not  lapse  when  it  clearly  appears  from  the  will  that  the  tes- 
tator intended  that  the  legacy  should  not  lapse  in  case  the  beneficiary  should 
die  before  the  testator,  but  should  go  to  the  heirs  or  next  of  kin  of  the  bene- 
ficiary. McGovran's  Estate,  190  Pennsylvania  State,  375 ;  Gilmor^s  Estate, 
154  id.  523;  Rivers  v.  Rivers,  SQ  South  Carolina,  302;  Mann  v.  Hyde,  71 
Michigan,  278;  Brice  v.  Homer  (Tennessee),  38  S.  W.  Rep.  440;  Kerrigan 
V.  Tabb  (New  Jersey),  39  Atl.  Rep.  701. 

The  common-law  rule  in  regard  to  the  lapse  of  testamentary  gifts  by  the 
death  of  the  beneficiary  is  modified  in  nearly  all  the  American  states  by 
statutory  provisions.  These  provisions  are  not  alike  in  the  different  states, 
some  being  broader  in  application  than  others ;  as,  for  instance,  some  prevent 
a  lapse  of  a  devise  or  bequest  made  to  any  relative  of  the  testator,  as  in  Cali- 
fornia :  Pfuelb,  Matter  of,  48  California,  643 ;  Maine  :  Warren  v.  Prescott,  84 
Maine,  483,  30  Am.  St.  Rep.  370;  Keniston  v.  Adams,  80  Maine,  290;  Morse 
V.  Hayden,  82  Maine,  227 ;  Massachusetts :  Horton  v.  Earle,  162  Massachu- 
setts, 448 ;  Esty  v.  Clark,  101  id.  36,  3  Am.  Rep.  320 ;  Michigan :  Strong  v. 
Smith,  84  Michigan,  567 ;  Missouri:  Jamison  v.  Hay,  46  Missouri,  546  ;  Ohio : 
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Woolley  y.  Pax$<m,  46  Ohio  State,  307;  Vermont:  Colbum  v.  Hadley,  46 
Vermont,  71;  Washington:  Rentan's  EstaU,  10  Washington,  533.  Other 
statutes  apply  to  all  beneficiaries.  Smith  v.  Williams,  89  Georgia,  9,  32  Am. 
St.  Rep.  67;  Thompson  y.  Myers,  95  Kentucky,  597;  Halsey  y.  Protestant 
Epis,  Church,  75  Maryland,  275;  Goodwin  v.  CoUby,  64  New  Hampshire, 
401 ;  Almy  y.  Jones,  17  Rhode  Island,  265  ;  Dixon  y.  Cooper,  88  Ten- 
nessee, 177  ;  LocJchart  v.  Vandyke,  97  Virginia,  356 ;  Hoke  v.  Hoke,  12  West 
Virginia,  427. 

The  statutes  ag^ree  in  preyenting  lapses  only  in  f  ayor  of  the  issue  or  descend- 
ants of  the  beneficiary. 

The  statutes  to  prevent  the  lapse  of  testamentary  gifts  to  relatives  are 
generally  held  to  apply,  although  the  legatee  had  died  before  the  execution  of 
the  will.  The  decisions  to  this  effect  proceed  upon  the  ground  that  the  intent 
of  the  statutes  was  to  confer  upon  the  issue  of  the  devisee  or  legatee  the  benefit 
of  the  gift  irrespective  of  the  reason  for  the  failure  of  the  gift  to  the  devisee 
or  legatee.  Nutter  v.  Vickery,  64  Maine,  490 ;  Guitar  v.  Gordon^  17  Missouri, 
408;  Barnes  v.  Huson,  60  Barbour  (N.  T.),  598;  Murphy  v.  McKeon,  53  New 
Jersey  Eq.  406;  Taylor  v.  Conner,  7  Indiana,  115;  Minter^s  Appeal,  40  Penn< 
sylvania  State,  111;  Darden  v.  Harrill,  10  Lea  (Tenn.),  421;  Patton  v.  Lud^ 
ington,  103  Wisconsin,  629 ;  WUdberger  y.  Cheek,  94  Virginia,  517. 


No.  11.  — COOPER  V.  COOPER. 
(H.  L.  1874.) 

RULE. 

The  obligation  of  election  as  applied  to  wills  —  namely, 
that  the  person  who  receives  a  benefit  under  a  will  which 
purports  to  give  property  of  that  person  to  somebody  else, 
is  bound  to  elect  between  the  property  and  the  benefit  — 
emerges  at  the  testator's  death,  according  to  the  property 
and  benefits  existing  at  that  time,  and  notwithstanding 
any  devolution  of  title  since  the  date  of  the  will. 

Cooper  v.  Cooper. 

L.  R.  7  H.  L.  53-80  (s.  0.  44  L.  J.  Ch.  6). 

Deed.  —  Will.  —  Election.  —  Married  Women,  —  Next  of  Kin.  —  [53] 
Practice. 
The  rule  of  the  Statnte  of  DiBtributions  which  requires  the  conyersion  of 
an  intestate's  estate  into  money,  is  introdaced  simply  for  the  benefit  of  credit- 
ors, and  the  facility  of  diyision  among  the  next  of  kin.  But,  as  regards  the 
substantial  title  to  property,  the  right  of  the  next  of  kin  (subject  only  to  the 
claims  of  creditors)  is  complete. 
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A  reBidaary  l^;atee  under  a  will  has  a  clear  and  tangible  interest  in  the 
residae,  and  the  Statute  of  Distributions  being  nothing  but  a  will  made  by 
the  Legislature  for  an  intestate,  his  next  of  kin  stand,  with  regard  to  his  per- 
sonal estate,  in  the  same  condition  as  does  a  residuary  legatee  under  a  will :  — 

Both  may  therefore  be  subject  to  the  rule  of  election. 

In  these  respects  a  creditor  does  not  resemble  either. 

A  married  woman  cannot  declare  an  election.  An  inquiry  was  therefore 
directed  in  the  case  of  a  married  woman  (one  of  two  next  of  kin  required  to 
elect)  for  the  purpose  of  ascertaining  whether  it  was  for  her  benefit  and  the 
benefit  of  her  children  to  take  under  or  against  a  will. 

A.  gave  a  certain  estate,  P.  H.  (together  with  personal  property),  to  trus- 
tees on  trust,  after  his  widow's  death,  to  sell,  and  hold  the  proceeds,  with  his 
other  property,  in  trust  for  any  one  of  his  children  in  such  form  and 
[•54]  *  manner  as  his  widow,  before  a  certain  fixed  period,  should  appoint  A. 
died,  leaving  three  sons,  W.  H.,  R.  £.,  and  F.  J.  Before  the  expiration 
of  the  fixed  period  the  widow  executed  a  deed  by  which,  after  disposing  of 
other  property,  she  directed  the  proceeds  of  P.  H.  to  be  divided  equally  among 
the  three  sons.  The  deed  reserved  to  her  a  power  of  revocation.  She  after- 
wards, believing  that  she  still  possessed  power  to  dispose  of  the  estate,  made  a 
will,  by  which  she  gave  this  estate  of  P.  H.  to  W.  H.,  the  eldest  son,  and  then, 
by  different  successive  codicils,  gave  benefits  to  the  other  two  sons,  and  a  spe- 
cial legacy  to  each  of  the  two  children  of  R.  £.  (the  only  one  of  the  three  sons 
of  the  original  testator  who  had  married).  R.  £.  died  before  his  mother,  and 
died  intestate.  On  her  death  a  suit  was  instituted,  in  which  it  was  declared 
that,  so  far  as  the  estate  of  P.  H.  was  concerned,  her  will  (which  could  only 
speak  from  the  date  of  her  death,  and  therefore  long  after  the  expiration  of 
the  period  fixed  for  the  making  of  the  appointment)  was  inoperative.  W.  H. 
then  filed  a  bill  to  compel  the  two  children  of  R.  E.,  and  also  his  youngest 
brother,  F.  J.,  to  elect  between  their  claims  under  the  deed  of  appointment 
and  under  the  will  and  codicils.  F.  J.  submitted ;  the  two  children  of  R.  £. 
resisted:  — 

Held,  that  their  rights  under  the  deed  of  appointment,  though  derived 
through  their  father,  were  exactiy  the  same  as  were  those  of  F.  J.,  and  that 
they  were  bound  to  elect: 

Held,  also,  that  the  special  legacies  to  the  two  children  of  R.  £.,  though 
given  to  them  by  name,  and  given  before  his  death,  must  be  taken  into 
account  together  with  the  interest  which  they  derived  through  him  as  his  next 
of  kin,  the  whole  of  the  benefits  to  be  taken  under  the  two  tities  being  subject 
to  election. 

A  special  direction  was  inserted  in  the  order  of  the  House  as  to  the  mode 
of  taking  the  account  with  reference  to  the  administration  of  the  estate  of 
R.  E. 


This  was  an  appeal  against  a  decision  of  the  Lords  Justices  (L. 
R.  6  Ch.  Ap.  15),  by  which  a  previous  decision  of  Vice-Chancellor 
Stuart  (L.  R  6  Ch.  Ap.  16,  n.)  had  been  reversed. 
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Mr.  W.  H.  Cooper  was  possessed,  together  with  much  other 
property,  of  an  estate  called  Pain's  Hill,  near  Cobham,  in  Surrey. 
He  had  three  sons,  William  Henry,  Rowland  Edward,  and  Fred- 
erick John.  By  his  will,  dated  the  30th  of  May,  1840,  he  gave  his 
estate  called  Pain's  Hill  to  trustees  in  trust  to  pay  the  rents,  &c.,  to 
his  widow  for  her  life,  and  after  her  death  to  sell  the  same,  and 
hold  the  proceeds,  together  with  the  proceeds  of  his  other  property, 
as  his  personal  estate,  in  trust  for  any  one  or  more  of  his  children, 
grandchildren,  &c.,  in  such  form  and  manner  and  in  such  propor- 
tions as  his  widow,  ''at  any  time  or  times,  and  from 
*  time  to  time,  before  each  and  every  of  my  said  children  [*  55] 
shall  have  attained  the  age  of  twenty-five  years,  by  any 
deed,  &c,  in  writing,  shall,  either  absolutely,  or  with  powers  of 
revocation  and  new  appointment,  direct,  limit,  or  appoint."  The 
testator  died  in  September,  1840.  His  eldest  son  William  Henry 
became  twenty-one  in  November,  1840 ;  his  second  son  Rowland 
Edward  in  July,  1845;  and  his  third  son  Frederick  John  in 
October,  1847. 

On  the  fifth  of  April,  1841  (and  therefore  before  any  of  the  sons 
had  attained  twenty-five),  Mrs.  Cooper,  the  widow,  executed  a  deed 
of  appointment,  which  recited  that  her.  husband  had  created  cer- 
tain trusts  of  Pain's  Hill  estate  for  her  benefit,  and  had  given  it 
"  subject  thereto  to  go  along  with  the  residue  of  his  real  and  per- 
sonal estates,  property,  and  effects,"  and  that  the  trustees  were  to 
invest  the  proceeds  subject  to  any  appointment  she  might,  before 
every  of  the  testator's  children  had  attained  twenty-five,  make,  by 
any  deed  in  writing,  absolutely  or  with  power  of  revocation.  She 
then,  after  providing  certain  specific  sums  for  investment  for  her 
three  sons,  gave  the  residue  (which  included  the  proceeds  of  the 
Pain's  Hill  estate)  in  trust  for  all  the  three  sons  equally  to  be 
divided  among  them,  their  executors,  administrators,  &c. ;  she  then 
reserved  to  herself  a  power  of  revocation. 

On  the  10th  of  April,  1841,  Mrs.  Cooper  made  a  will,  by  which, 
treating  herself  as  still  having  complete  disposing  power  over 
Pain's  Hill  estate,  she  gave  it  by  name  to  her  eldest  son  William 
Henry,  absolutely.  She  afterwards  made  several  codicils,  varying 
some  of  the  dispositions  she  had  made  of  dififereut  portions  of  the 
property. 

In  July,  1845,  Rowland  Edward,  the  second  son,  married,  and 
by  this  marriage  he  had  two  children,  Rowland  Burrard,  born  in 
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July,  1846,  and  Edith  Theresa,  bom  in  January,  1848.  His  wife 
died  in  February,  1849.  He  himself  died  in  September,  1858, 
intestate,  his  mother,  Mrs.  Harriet  Cooper,  being  still  alive. 

By  a  codicil  dated  the  1st  of  December,  1852,  testatrix  confirmed 
her  will  so  far  as  the  gift  of  the  estate  of  Pain's  Hill  to  her  eldest 
son  William  Henry  Cooper  was  concerned,  but  in  all  other  respects 
revoked  her  will.  And  in  the  same  codicil,  after  many  other  be- 
quests, she  gave  to  the  trustees  the  sum  of  £1000  upon  trust  to 
invest  the  same  as  therein  mentioned,  and  to  apply  the 
[*  56]  *  income  thereof  towards  the  maintenance  and  education  of 
her  grandson  Rowland  Burrard  Cooper  (whether  his  father 
should  or  should  not  be  of  ability  to  maintain  him)  until  he  should 
attain  twenty-one,  and  then  transfer  the  principal  to  him.  In  case 
he  should  die  under  twenty-one  the  income  was  to  be  applied  in 
like  manner  towards  the  education  and  maintenance  of  her  grand- 
daughter Edith  Theresa  Cooper  (now  Dashwood,  one  of  the  appel- 
lants) till  twenty-one  or  marriage,  and  then  to  be  transferred  to 
her  for  her  sole  and  separate  use.  She  then  gave  a  farther  sum  of 
£1000  in  exactly  the  same  terms  for  the  education  and  maintenance 
of  Edith  Theresa  Cooper,  with  the  like  directions  in  case  of  her 
death  for  transfer  to  the  use  of  Rowland  Burrard  Cooper. 

She  made  four  other  codicils,  by  one  of  which  (made  after  the 
death  of  her  son  Rowland  Edward)  she  recited  that  by  a  previous 
codicil  she  had  given  her  real  estate  in  thirds  to  her  three  sons,  she 
revoked  the  devise  of  one-third  to  Rowland  Edward  and  devised  two 
equal  third  parts  of  the  same  share  of  her  real  and  residuary  personal 
estate  equally  between  his  two  children  (the  present  appellants), 
and  the  remaining  third  equally  between  her  own  two  sons  William 
Henry  and  Frederick  John. 

Mrs.  Harriet  Cooper  died  in  May,  1863,  and  disputes  arising  as 
to  the  eifect  of  the  deed  of  appointment,  and  of  the  will,  and  the 
various  codicils  of  Mrs.  Harriet  Cooper,  under  all  of  which  interests 
could  be  claimed  by  her  children  and  grandchildren,  a  bill  was 
filed  in  September,  1863,  and  the  cause  was  heard  before  Vice- 
Chancellor  Stuart,  whose  decision  was  taken  by  appeal  before  the 
Lords  Justices,  who,  in  November,  1867,  pronounced  a  decree 
{Cooper  V.  Martin,  L  R  3  Ch.  Ap.  47)  to  the  effect  that  the  will  not 
having  come  into  operation  until  the  death  of  the  testatrix,  and 
therefore  after  the  prescribed  period  during  which  she  had  power 
to  appoint,  could  not  take  effect  as  a  new  appointment  under  the 
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power,  and  that  the  proceeds  of  the  sale  of  Pain's  Hill  belonged 
in  thirds  under  the  deed  of  the  5th  of  April,  1841,  to  William 
Henry,  to  the  next  of  kin  of  Rowland  Edward,  and  to  Frederick  John. 

William  Henry  then  filed  this  bill  to  put  the  appellants,  Row- 
land Burrard  Cooper  and  Edith  Theresa  (now  the  wife  of  the  Rev. 
R  L.  Dashwood),  the  children  of  Rowland  Edward,  and 
also  Frederick  *  John  the  youngest  son  of  the  testator,  to  [*  57] 
their  election.  Vice-Chancellor  Stuart  decided  that  there 
was  no  case  of  election.  The  Lords  Justices  reversed  that  decision 
(L.  R  6  Ch.  Ap.  15),  and  this  appeal  was  then  brought. 

Mr.  Dickinson,  Q.  C,  and  Mr.  Fry,  Q.  C.  (Mr.  T.  Rawlinson  was 
with  them),  for  the  appellants,  the  children  of  Rowland  Edward 
Cooper  and  Mrs.  Dashwood.  .  .  . 

.  Mr.  Greene,  Q.  C,  and  Mr.  Bristowe,  Q.  C.  (Mr.  Kekewich  [60] 
was  with  them),  for  the  respondents.  .  .  . 

Mr.  Dickinson  replied.  [62] 

The  Lord  Chancellor  (Lord  Cairns),  after  fully  stating  the 
facts  of  the  case,  said :  — 

My  Lords,  in  that  state  of  things,  the  testatrix  not  owning 
*  Pain's  Hill,  and  having  no  disposing  power  over  it,  her  [*  63] 
attempt  to  dispose  of  it  by  her  will  clearly  would  raise  a 
case  of  election  against  any  person  who,  taking  under  her  will, 
might  be  found  to  have  an  interest  in  the  Pain's  Hill  estate.  And 
before  I  examine  the  effect  which  that  principle  would  have  upon 
the  appellants  in  this  case,  I  would  take  the  Uberty  of  reminding 
your  Lordships  of  two  expressions  of  the  general  rule  of  the  Court 
on  this  subject,  the  one  contained  in  the  case  of  Streatfield  v. 
Streatfieldy  Cas.  t.  Talb.  176,  and  expressed  by  Lord  Talbot,  and 
the  other  in  the  case  of  Noys  v.  Mordaunt,  2  Vem.  581,  expressed 
by  Lord  Keeper  Cowpkr.  Lord  Talbot  says  (Cas.  t.  Talb.  182-3) : 
"  When  a  man  takes  upon  him  to  devise  what  he  had  no  power 
over,  upon  a  supposition  that  his  will  will  be  acquiesced  under,  this 
Court  compels  the  devisee,  if  he  will  take  advantage  of  the  will,  to 
take  entirely,  but  not  partially,  under  it,  as  was  done  in  Noys  v. 
Mordaunt,  there  being  a  tacit  condition  annexed  to  all  devises  of 
this  nature,  that  the  devisee  do  not  disturb  the  disposition  which 
the  devisor  hath  made ; "  and  Lord  Keeper  Cowper  says,  2  Vern. 
582,  in  the  earlier  case  of  Noys  v.  Mordaunt,  "  In  all  cases  of  this 
kind,  where  a  man  is  disposing  of  his  estate  amongst  his  children. 
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and  gives  to  one  fee  simple  lands,  and  to  another  lands  entailed  or 
under  settlement,  it  is  upon  an  implied  condition  that  each  party 
acquit  and  release  the  other." 

Now,  my  Lords,  in  addition  to  what  I  have  already  said,  I  should 
remind  your  Lordships  that  at  the  time  when  the  will  of  this  testa- 
trix was  made  all  the  sons  were  alive.  At  the  time  the  principal 
codicil  was  made  Rowland  Edward  had  died,  and  died,  as  I  have 
already  said,  intestate,  and  by  that  codicil  large  pecuniary  benefits 
were  given  to  the  appellants  in  this  case.  Large  benefits  were  also 
given  to  Frederick  John  Cooper,  the  youngest  son  of  the  testator. 
As  regards,  therefore,  the  persons  interested  in  the  proceeds  of  the 
sale  of  the  Pain's  Hill  estate,  your  Lordships  will  observe  that  the 
eldest  son  would  take  Pain's  Hill  by  the  will,  and  would  take  one- 
third  of  the  proceeds  of  Pain's  Hill  under  the  appointment.  As 
to  him,  therefore,  no  question  with  regard  to  election  would  be 
material.  As  regards  the  youngest  son,  he  would  take  one- 
[*  64]  third  of  the  proceeds  of  the  *  Pain's  Hill  estate  under  the 
appointment  by  deed,  and  he  would  take  pecuniary  benefits, 
which  need  not  be  specified,  under  the  will.  As  to  him,  in  the 
suit  in  which  the  present  decree  was  made  a  case  of  election  was, 
under  the  circumstances,  insisted  upon  by  the  bill.  Effect  was 
given  to  that  case  of  election  by  the  decree,  and  from  that  decree, 
as  to  him,  there  is  no  appeal.  And,  my  Lords,  in  truth  I  apprehend 
there  could  be  no  appeal.  In  point  of  form,  no  doubt,  what  he 
was  entitled  to  by  the  appointment  was  one-third  of  the  proceeds 
of  the  sale  of  Pain's  Hill,  and  not  one-third  of  Pain's  Hill  in  specie; 
but  that  I  think  your  Lordships  will  consider  to  be  mere  matter  of 
form.  In  point  of  substance,  and  in  truth,  whether  he  took  the 
land  as  land,  or  took  it  in  the  shape  of  money  arising  from  the  sale 
of  the  land,  is  utterly  immaterial.  In  the  eye  of  the  Court  of 
Equity  he  was,  in  substance,  the  owner  of  one-third  of  the  Pain's 
Hill  estate,  and,  as  such,  he  was  clearly  bound  to  elect  between 
that  right  under  the  appointment  and  the  benefits  given  by  the 
will. 

That,  my  Lords,  brings  us  to  the  remaining  third  of  the  Pain's 
Hill  estate.  The  second  son  had  died  intestate  —  the  one-third  to 
which,  had  he  lived,  he  would  have  been  entitled,  was  part  of  his 
estate  as  an  intestate.  The  case  may  be  considered  as  if  there  had 
only  been  one  next  of  kin,  for  the  circumstance  that  we  have 
here  to  deal  with  two  out  of  four  persons  taking  the  intestates' 
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estate,^  is  entirely  immaterial  as  to  the  principle.  My  Lords,  if  there 
had  been  one  next  of  kin  entitled  to  this  one-third  of  the  proceeds 
of  the  sale  of  the  Pain's  Hill  estate,  subject  only  to  the  payment  of 
the  debts  and  the  administration  expenses  of  the  intestate,  I  appre- 
hend that  your  Lordships  would  have  no  difl&culty  in  arriving  at  the 
conclusion  that  just  as  the  third  son  was,  in  substance,  the  owner 
of  one-third  of  the  Pain's  Hill  estate,  so  in  substance,  this  sole  next 
of  kin  of  the  second  son  was  the  owner  of  the  remaining  third, 
subject  only  to  the  payment  of  the  debts  and  expenses. 

My  Lords,  it  was  very  much  pressed  on  your  Lordships,  in  the 
extremely  able  argument  we  heard  at  the  bar  from  the  counsel 
for  the  appellants,  that  the  interests  of  a  next  of  kin  in  the 
estate  *  of  an  intestate  is  an  undefined  and  intangible  inter-  [*  65] 
est,  that  it  is  a  right  merely  to  have  the  estate  converted 
into  money  and  to  receive  a  payment  in  money  after  the  debts  and 
expenses  are  discharged.  My  Lords,  no  doubt  the  right  of  a  next 
of  kin  is  a  right  which  can  only  be  asserted  by  calling  upon  the 
administrator  to  perform  his  duty,  and  the  performance  of  the 
duty  of  the  administrator  may  require  the  conversion  of  the  estate 
into  money  for  the  purpose  of  paying  debts  and  legacies.  But  I 
apprehend  that  the  rule  of  law,  or  the  rule  laid  down  by  the  stat- 
ute, which  requires  the  conversion  of  an  intestate's  estate  into 
money,  is  a  rule  introduced  simply  for  the  benefit  of  creditors  and 
for  the  facility  of  division.  For  the  benefit  of  creditors,  and  for 
the  facility  of  division  among  the  next  of  kin,  the  estate  is  to  be 
turned  into  money,  but  as  regards  substantial  proprietorship  the 
right  of  the  next  of  kin  remains  clear  to  every  item  forming  the 
personal  estate  of  the  intestate,  subject  only  to  those  paramount 
claims  of  creditors. 

My  Lords,  this  right  of  the  next  of  kin  I  find  extremely  well 
expressed  in  a  book,  which,  on  this  subject,  is  a  book  of  high 
authority  —  Bacon's  Abridgment  —  in  the  part  of  it  which  treats 
of  executors  and  administrators.  Speaking  of  the  right  of  the 
next  of  kin,  and  of  the  statute  regulating  the  succession  to  an  in- 
testate's estate,  it  says  on  the  clause  of  the  statute  which  directs 
that  no  distribution  shall  be  within  a  year  after  the  death  of  the 
intestate,  (Tit.  Exors.  &  Admors.  I.  s.  4,  vol.  iii.  p.  75) :  "  It  hath  been 
adjudged  that  if  a  person  entitled  to  a  distributive  share  dies  within 

1  Rowland  Edward,  the  second  son,  had    and  one  child  him  surviving.    Bnt  they 
married  a  second  time,  and  left  his  wife    were  not  parties  to  this  sait. 
VOL.  XXV.  —  36 
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the  year,  yet  it  is  such  an  estate  vested  in  him  as  shall  go  to  his 
executor  or  administrator,  for  the  statute  doth  not  make  any  sus- 
pension, or  condition  precedent  to  the  interest  of  the  parties,  but 
it  is  a  clause  merely  for  the  benefit  of  creditors ;  also  this  statute, 
being  in  nature  of  a  will  for  all  persons  who  die  intestate,  ought 
in  this  instance  to  be  resembled  to  the  case  of  a  residuary  legatee, 
in  which  it  is  always  holden,  that  if  such  a  legatee  die  before  the 
debts  are  satisfied,  so  that  it  doth  not  appear  to  how  much  the 
surplus  will  amount,  yet  the  executor  or  administrator  of  such  a 
legatee  shall  have  the  whole  residue,  &c.,  which  remains  over  and 
not  the  executor  of  the  first  testator." 

My  Lords,  I  apprehend  that  really  goes  far  to  dispose  of 
[*  66]  this  *  argument  on  the  part  of  the  appellants.  If  we  look 
on  the  Statute  of  Distributions,  as  I  think  we  ought  to  look 
on  it,  as  in  substance  nothing  more  than  a  will  made  by  the  Legis- 
lature for  the  intestate,  and  liken  this  to  the  case  of  a  person 
having  made  a  will  and  having  directed  his  debts  and  expenses 
to  be  paid,  and  having  given  over  his  clear  residue  to  his  three 
children  and  his  widow  —  if,  I  say,  we  look  at  the  case  as  if  it 
had  assumed  these  features,  I  apprehend  your  Lordships  will  be 
perfectly  clear  that  the  residuary  legatees  under  such  a  will  had  a 
clear  and  tangible  interest  in  specie  in  the  Pain's  Hill  estate,  just 
in  the  same  way  as  the  youngest  of  the  three  brothers,  Frederick 
John,  who  directly  took  one-third  of  the  proceeds  of  the  estate. 

The  appellants  contended,  with  great  ingenuity  and  skill,  that 
if  this  were  so,  your  Lordships  could  not  stop  short  of  the  con- 
clusion of  holding  that  if  you  found,  at  the  time  the  succession  of 
this  testatrix  opened,  a  creditor  of  the  second  son,  who  had  been 
paid  his  debt,  and  who  therefore  was  in  possession,  or  who  without 
payment  of  his  debt,  might  have  claimed  to  be  put  in  possession, 
of  a  certain  portion  of  the  intestate's  estate,  in  order  to  satisfy  his 
claim,  you  would  be  obliged  to  hold,  supposing  he  had  received 
a  benefit  under  the  will  of  the  testatrix,  that  he  also  would  be 
obliged  to  elect  between  that  benefit  and  the  portion  of  the  intes- 
tate's estate  which  might  be  required  for  the  payment  of  his  debt 
My  Lords,  I  apprehend  the  two  cases  are  perfectly  distinct ;  and 
I  would  suggest  to  your  Lordships  a  test  which  will  at  once  show 
the  difference  between  them.  Can  any  person  doubt  but  that  one 
of  these  next  of  kin  might,  before  the  administration  of  the  estate 
of  the  intestate,  have  released  to  another  next  of  kin,  or  have 
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assigned  to  a  third  party,  his  interest  in  any  specific  portion  of  the 
estate  of  the  intestate,  in  any  specific  item  of  the  estate  of  the 
intestate,  subject  only  to  that  item  bearing  its  share  of  the  ad' 
ministration  expenses  ?  I  apprehend  it  to  be  quite  clear  that  a 
next  of  kin  could  take  that  course.  -  But,  my  Lords,  could  a  cred- 
itor do  so  ?  Could  a  creditor,  before  payment  of  his  debt,  say,  I 
will  release  to  you,  or  I  will  assign  to  you  my  interest  in  such  an 
item  of  the  estate  of  the  intestate  ?  Clearly  a  creditor  could  do 
nothing  of  the  kind.  He  is  a  person  who  has  no  interest  what- 
ever in  any  specific  portion  of  the  estate  of  the  intestate. 
He  *  has  a  personal  claim  merely  for  the  payment  of  his  [*  67] 
debt,  to  which  eflfect  might  be^  given,  and  would  no  doubt 
be  given  in  the  proper  Court,  by  securing  the  assets  and  obtaining 
payment  for  him  out  of  the  assets. 

My  Lords,  that  disposes,  I  think,  if  your  Lordships  take  that 
view,  of  the  main  question  which  was  argued  at  the  bar.  The 
two  children,  who  are  two  of  the  next  of  kin  of  the  second  brother 
(their  father),  take  benefits  under  the  will:  they  also  take,  in 
substance,  an  interest  in  an  aliquot  share  of-  the  proceeds  of  the 
sale  of  the  Pain's  Hill  estate  as  next  of  kin  of  their  father,  aud 
they  must  elect  between  their  interest  under  the  will  and  their 
interest  which  would  be  in  opposition  to  the  will. 

But,  my  Lords,  it  was  then  said  that  at  all  events  if  they  elect 
they  must  only  elect  between  that  interest  which  they  take  under 
the  codicil  to  the  will  of  the  testatrix  made  after  their  father  had 
died,  and  need  not  take  into  account  in  election  a  legacy  of  £1000 
which  had  been  given  to  each  by  the  will  of  the  testatrix  made 
before  their  father  died.  My  Lords,  I  can  see  no  ground  for  any 
such  distinction.  It  appears  to  me  that  the  rule  is  a  rule,  as  it 
was  expressed  by  Lord  Talbot,  calling  on  them  to  elect  between 
the  whole  of  their  benefits  under  the  two  titles  under  which  they 
claim,  and  that  no  distinction  is  to  be  made  founded  on  some  sup- 
posed intention  or  absence  of  intention  on  the  part  of  the  testatrix 
when  she  made  one  or  other  of  her  two  testamentary  dispositions. 
The  rule,  as  was  said  during  the  argument  at  the  bar,  does  not 
proceed  either  upon  an  expressed  intention,  or  upon  a  conjecture  of 
a  presumed  intention,  but  it  proceeds  on  a  rule  of  equity  founded 
upon  the  highest  principles  of  equity,  and  as  to  which  the  Court 
does  not  occupy  itself  in  finding  out  whether  the  rule  was  present 
or  was  not  present  to  the  mind  of  the  party  making  the  wUL 
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My  Lords,  that  would  exhaust  the  ease,  except  that  I  must  call 
your  Lordships*  attention  to  two  provisions,  or,  rather,  to  one  pro- 
vision, of  the  decree,  and  to  the  absence  of  another  provision 
which,  as  it  appears  to  me,  ought  to  be  found  there.  My  Lords,  I 
do  not  find  in  the  decree  any  direction  with  regard  to  one  of  the 
appellants,  who  is  a  married  woman,  and  who  cannot  make  an 
election  for  herself.  As  to  that,  I  think  your  Lordships  will 
[*  68]  be  of  *  opinion  that,  following  the  ordinary  course,  there 
should  be  an  inquiry  made  whether  it  would  be  for  the 
benefit  of  Edith  Theresa  Dash  wood  and  her  children  to  take  under 
the  provisions  of  the  will  and  codicils,  or  against  the  same. 

Then,  my  Lords,  the  Lords  Justices  appear  to  have  thought 
that  inasmuch  as  before  the  share  of  the  appellants  in  the  pro- 
ceeds of  the  Pain's  Hill  estate  could  be  ascertained,  there  must  be 
a  deduction  made  in  respect  of  the  debts  of  the  intestate  which 
might  be  paid  out  of  those  proceeds,  those  debts  should  be  looked 
at  as  at  the  date  of  the  death  of  the  testatrix,  and  according  as  at 
that  moment  they  had  been  paid  out  of  one  or  other  portion  of 
the  estate  of  the  intestate,  so  the  account,  for  the  purpose  of  the 
election,  should  be  taken.  But  I  think  your  Lordships  will  rather 
be  of  opinion  that  the  proper  course  would  have  been  to  apportion 
all  the  debts  and  all  the  administration  expenses  of  the  intestate 
over  the  whole  of  the  assets  of  the  intestate  rateably,  and  in  that 
way  to  find  what  proportion  of  the  debts  and  expenses  the  Pain's 
Hill  estate  ought  to  have  borne.  If  that  is  your  Lordships'  opinion, 
I  would  suggest  that  the  decree  should  be  varied  thus  :  And  their 
Lordships  do  order  that  for  the  purposes  of  such  election,  to  be 
made  by  the  defendant,  Eowland  Burrard  Cooper,  and  by  or  on 
behalf  of  the  said  Edith  Theresa  Dashwood,  and  for  any  purpose 
consequential  thereon,  the  debts  and  funeral  expenses  of  Eowland 
Edward  Cooper,  and  the  expenses  of  administering  his  estate  (such 
expenses,  if  not  yet  ascertained,  to  be  estimated),  are  to  be  treated 
as  apportioned  rateably  between  those  parts  of  the  proceeds  of  the 
sale  of  the  Pain's  Hill  estate  so  appointed  as  aforesaid,  and  the 
rest  of  his  general  personal  estate,  in  proportion  to  their  respective 
shares  or  amounts.  My  Lords,  if  your  Lordships  adopt  those 
alterations  in  the  decree  which  I  have  ventured  to  suggest,  I 
will  also  suggest  to  your  Lordships  that  the  main  part  of  the 
decree  should  be  affirmed,  but  that  there  should  be  no  costs  of  this 
appeal  on  either  side. 
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Lord  Hatherley  :  — 

My  Lords,  I  entirely  concur  in  the  view  which  has  been  taken 
of  this  case  by  the  noble  and  learned  Lord  on  the  woolsack,  and 
he  has  so  fully  and  clearly  stated  his  view,  and  the  law  of 
the  •  Court  with  reference  to  cases  of  this  description,  that  I  [*  69] 
have  very  few  words  indeed  to  add  to  what  has  been  already 
said  on  the  subject 

I  apprehend,  my  Lords,  that  the  difficulty  which  has  been  sup- 
posed to  exist  in  this  case  arises,  in  a  great  measure,  from  some- 
thing which  has  been  thrown  out  in  other  cases,  and,  notably,  in 
the  case  which  was  cited  before  us  of  Lady  Cavan  v.  Pidteney,  2 
Ves.  Jun.  544,  with  reference  to  the  non-application  of  the  doc- 
trine of  election  to  what,  in  that  case,  was  called  a  derivative  inter- 
est. But,  my  Lords,  the  derivative  interest  in  that  case  was  simply 
this,  —  A  lady  having  been  put  to  her  election,  the  question  was 
whether  her  husband,  who  was  tenant  by  curtesy  in  the  estate  which 
she  elected  to  take,  was  again  to  be  put  to  his  election  in  respect  of 
an  interest  which  he  took  under  the  will,  and  which  those  who 
argued  for  the  election  said  he  ought  not  to  be  allowed  to  benefit 
by,  unless  he  gave  up  his  interest  as  tenant  by  the  curtesy.  I  need 
not  discuss  that  case.  Your  Lordships  will  see  at  a  glance  that 
the  position  of  the  parties  was  entirely  different  from  that  which 
we  have  here.  We  have  here  the  simple  case  of  certain  parties  in 
possession,  by  right,  of  a  fund  to  which  they  were  entitled  by  the 
will  of  the  original  testator,  and  also  as  legatees  under  a  will 
of  the  testator's  widow,  which  latter  will  affected  to  dispose,  but 
could  not  of  course  effectually  dispose,  of  the  interest  they  pos- 
sessed under  her  husband's  will.  That  would,  according  to  all  the 
authorities,  be  a  simple  case,  in  which  the  testatrix  having  attempted 
to  dispose  of  what  was  not  her  own,  also  gave  benefits  to  the  per- 
sons who,  at  her  decease  and  at  the  opening  of  the  testamentary 
document,  and  of  the  succession  thereunder,  are  found  to  be  both 
legatees  under  the  will,  and  also  owners  of  the  property  that  she 
has  attempted  to  dispose  of. 

Now,  my  Lords,  although  the  law  which  has  for  a  very  long 
period  been  laid  down  on  this  subject  was  for  a  time  a  little  open 
to  doubt  and  difficulty  as  to  the  exact  expression  which  ought  to 
be  given  of  the  principle  on  which  it  was  founded,  namely,  whether 
it  should  be  conditional,  including,  therefore,  forfeiture  in  the  event 
of  any  one  taking  under  a  will  endeavouring  to  disappoint  it,  or 
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should  be  compensative,  yet  still  the  main  principle  was 
[*  70]  *  never  disputed,  that  there  is  an  obligation  on  him  who 
takes  a  benefit  under  a  will  or  other  instrument  to  give  full 
effect  to  that  instrument  under  which  he  takes  a  benefit ;  and  if  it 
be  found  that  that  instrument  purports  to  deal  with  something 
which  it  was  beyond  the  power  of  the  donor  or  settlor  to  dispose 
of,  but  to  which  effect  can  be  given  by  the  concurrence  of  him  who 
receives  a  benefit  under  the  same  instrument,  the  law  will  impose 
on  him  who  takes  the  benefit  the  obligation  of  carrying  the  instru- 
ment into  full  and  complete  force  and  effect. 

Now,  my  Lords,  Mr.  Fry,  in  the  course  of  an  ingenious  argument, 
endeavoured  to  take  advantage  of  the  expression  that  this  is  "  an 
implied  obligation,"  to  reason  thus  with  reference  especially  to  a 
portion  of  the  benefits  taken  by  these  present  appellants  under 
the  wiU.  He  said,  with  respect  to  a  portion  of  these  benefit's, 
namely,  certain  legacies  of  £1000,  it  could  not  possibly  be  implied 
that  the  testatrix  had  any  intention  that  those  legatees  should  give 
up  any  right  connected  with  their  father's  interest  when  they  took 
the  benefit  of  the  legacy  of  £1000,  because  at  the  date  of  the  will 
no  such  right  existed  in  them ;  their  father  was  alive,  he  it  was 
who  was  entitled  to  the  subject-matter  which  is  now  in  question 
in  this  suit  with  regard  to  election,  and  not  they,  and  that  the  tes- 
tatrix herself  indicated  on  the  face  of  the  instrument  that  she  was 
aware  of  his  existence,  and  contemplated  his  existence  subsequent 
to  her  own  decease,  regarding  him  as  the  person  who  ultimately 
would  be  found  to  be  in  possession  of  the  property  now  sought  to 
be  distributed  under  the  doctrine  of  election.  My  Lords,  the  fal- 
lacy of  that  is  quite  obvious.  The  condition,  or  rather  obligation 
(which  is  the  expression  I  prefer,  regard  being  had  to  the  dispute 
as  to  condition  involving  forfeiture),  the  equitable  duty  which  the 
law  imposes  on  a  person  claiming  under  an  instrument,  of  giving 
full  effect  to  it,  as  far  as  it  would  be  otherwise  ineffective,  except 
through  his  concurrence,  is  simply  this,  —  the  law  inquires  on  the 
death  of  the  testator,  when  the  will  comes  into  operation,  what  is 
his  intention,  as  expressed  on  the  whole  will,  with  reference  to  the 
disposition  of  that  which  he  considers  to  be  his  property ;  and  it 
being  found  clearly  and  distinctly  (for  it  must  be  clearly  and  dis- 
tinctly found)  that  he  has  expressed  his  intention  of  dispos- 
[•71]  ing  *  of  what  belongs  to  another  —  when  once  that  is  ascer- 
tained completely,  there  is  nothing  else  which  the  law  implies, 
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with  regard  to  his  intention,  beyond  the  ordinary  intent  implied  in 
every  man  who  aflFects  by  a  legal  instrument  to  dispose  of  property, 
that  he  intends  all  that  he  has  expressed,  and,  among  other  things, 
that  he  intends  to  dispose  of  property  as  to  which  he  has  so  ex- 
pressed an  intention,  though  it  really  does  not  belong  to  him. 
When  once  that  intention  is  ascertained  there  is  nothing  else  re- 
maining to  be  done,  with  reference  to  election,  than  to  see  who  is 
in  possession  and  who  is  the  real  owner  of  the  property;  and  if 
you  find  him,  who  is  the  real  owner  of  the  property  at  the  same 
time  taking  a  benefit  under  the  will  which  has  erroneously  endeav- 
oured to  dispose  of  his  property,  then  he  must  give  effect  to  that 
intention,  though  founded  in  error,  and  give  it  full  effect  by  either 
abandoning  all  his  interest  under  the  will,  or  making  compensation 
to  the  extent  of  the  value  of  the  disappointed  intention  of  the  tes- 
tator. That  being  the  simple  case,  you  then  make  no  inquiry  as 
to  what  may  be  supposed  to  have  been  the  view  as  to  those  partic- 
ular legacies,  say  the  £1000,  or  any  other  specific  legacy  under  the 
will,  but  all  that  you  look  at  is  this,  does  the  person  taking  under 
the  will  any  benefit  whatsoever,  of  any  kind  or  shape,  possess  the 
power  of  giving  full  effect  to  the  will  by  releasing  the  interest  he 
has  in  another  subject-matter,  which  was  not  the  property  of  the 
testator,  but  which  was  in  terms  disposed  of  by  the  will,  and, 
finding  that  he  has  the  power  of  so  doing,  you  fix  on  him  the  obli- 
gation and  duty  of  doing  it. 

My  Lords,  that  clears  the  ground  very  much,  I  think,  as  to  all 
argument  with  reference  to  the  supposed  intentions  of  the  testatrix 
in  this  respect.  But  then  comes  the  argument  which  was  exceed- 
ingly ably  and  forcibly  put  by  Mr.  Dickinson  in  the  course  of  the 
discussion  of  this  case,  namely,  that  that  which  these  appellants 
take  is  "hot  a  distinct  interest,  is  not  the  thing  given  by  the  testa- 
trix, but  is  simply  a  right  to  have  that  thing,  together  with  the 
other  assets  of  the  testator,  disposed  of  by  the  administrator  and 
applied  to  the  payment  of  the  debts  of  the  intestate,  and  when 
those  debts  are  paid  and  satisfied,  then  the  balance  (the  bal- 
ance only,  and  not  this  matter  in  specie)  come  to  the  person  now 
called  on  to  elect.  I  think  the  noble  and  learned  Lord  on 
the  *  woolsack  has  so  fully  met  and  disposed  of  that  argu-  [*  72] 
ment,  that  it  would  be  a  waste  of  your  Lordships'  time  for 
me  to  pursue  it  farther.  I  may  be  permitted,  perhaps,  to  add  an- 
other illustration  (which  is  in  truth  only  another  way  of  saying 
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the  same  thing)  to  that  which  the  noble  and  learned  Lord  oflFered, 
namely,  that,  —  in  addition  to  the  argument  founded  on  the  clear 
power  of  these  persons  interested  in  the  testatrix's  estate,  to  release 
their  interest  and  right  in  this  specific  property,  which  has  come  to 
them  in  consequence  of  their  rights  under  the  will  of  the  original 
testator,  —  there  is  a  distinction  between  them  and  a  creditor  in 
this  respect,  that  whereas  a  creditor  could  by  no  circumstance,  and 
by  no  course  taken  by  shim,  ever  acquire  a  distinct  interest  in  that 
particular  chattel  which  is  now  in  question  —  yet  I  take  it  that, 
whether  it  was  a  term  of  years,  whether  it  was  the  produce  of  a 
sale,  or  whether  it  was  any  other  specific  chattel  belonging  to  the 
intestate's  estate,  if  there  were  a  sole  next  of  kin  he  could,  by  pay- 
ing the  debt  of  the  intestate  and  satisfying  the  funeral  and  testa- 
mentary expenses,  require  that  that  property  should  not  be  sold 
and  disposed  of,  and  it  would  then  become  his  alone,  entirely  and 
absolutely  in  possession.  What  difference  would  it  make  if  there 
were  three  or  four  next  of  kin  ?  If  they  should  choose  to  under- 
take the  same  process,  and  satisfy  all  the  debts,  and  say  that  they 
desired  to  have  the  produce  of  this  Pain's  Hill  estate,  or  whatever 
the  specific  property  might  be,  what  would  there  be  to  hinder  them 
from  taking  that  course  and  acquiring  the  property?  No  such 
course  as  that  would  be  thought  of  (because  it  would  be  absurd) 
in  the  case  of  a  creditor.  A  creditor  would  have  no  right  to  any 
particular  chattel.  All  the  right  the  creditors  have  is  to  be  paid 
their  debts  out  of  that  chattel,  as  well  as  out  of  other  things ;  but 
their  position  as  regards  the  specific  property  is  wholly  different 
from  that  of  the  next  of  kin. 

My  Lords,  I  apprehend  that  there  is  substantially  no  difficulty  in 
coming  to  the  conclusion  which  the  noble  and  learned  Lord  on  the 
woolsack  has  offered  for  our  acceptance,  and  which  concurs  with 
the  conclusion  of  the  Lords  Justices.  My  Lords,  I  also  entirely 
concur  with  the  noble  and  learned  Lord  in  the  view  he  has  taken 
as  to  the  alteration  which  is  necessary  to  be  made  in  the  decree. 

I  think  it  must  have  been  a  slip  in  the  Court  below,  that 
[*  73]  the  debts  *  of  the  intestate  were  directed  to  be  ascertained 

as  they  existed  at  the  death  of  the  testatrix,  and  not  as  at 
the  death  of  the  intestate,  because  the  interest  taken  by  the  next 
of  kin  is  clearly  an  interest  in  every  chattel  that  formed  part  of  the 
estate  of  the  intestate,  subject  to  the  payment,  no  doubt,  of  a  pro- 
portionate part  in  value  of  the  debts  that  existed  at  that  time  on 
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the  part  of  the  intestate.  Then,  when  you  have  found  what  is  the 
interest  they  have,  you  are  in  a  condition  to  ascertain  what  it  is 
that  they  are  bound  to  give  up  in  case  they  elect  to  take  under  the 
will.  There  must  also  be  an  inquiry  as  to  whether  it  will  be  to 
the  interest  of  the  married  woman  to  elect.  And  as  we  have  to 
make  these  alterations,  which  are  material  ones,  in  the  decree,  I 
concur  in  the  view  expressed  by  the  noble  and  learned  Lord  on  the 
woolsack  that  there  should  be  no  costs  of  the  appeal. 

Lord  O'Hagan  :  — 

My  Lords,  whatever  observations  I  might  have  been  disposed 
to  make  upon  the  very  able  argument  to  which  we  listened  at  the 
bar,  I  certainly  conceive  that,  after  the  full  and  exhaustive  treat- 
ment of  the  case  by  the  noble  Lords  who  have  preceded  me,  I 
should  be  quite  unwarranted  in  occupying  the  public  time.  I  will 
only  say  this,  that  I  cordially  concur  in  the  view  which  has  been 
taken  of  this  case ;  and  I  should  say  myself,  for  my  own  part,  that, 
but  for  the  division  of  opinion  among  the  learned  Judges  in  the 
Courts  below,  this  case  scarcely  admitted  of  doubt  or  dispute. 

There  is,  in  the  first  place,  no  controversy  about  the  facts  of  the 
case,  or  about  the  general  law  which  is  applicable  to  it.  There  is 
no  controversy,  first  of  all,  as  to  the  facts ;  and  as  to  the  general 
law  there  can  be  none.  It  has  been  stated  very  clearly  by  the 
noble  and  learned  Lord  on  the  woolsack.  It  is  merely  this,  as 
expressed  in  various  cases  by  various  Judges,  that  if  a  person  takes 
under  an  instrument  he  must  take  under  the  instrument  alto- 
gether ;  if  he  takes  a  benefit  he  must  bear  the  burden ;  if  he  takes 
a  benefit  from  a  testator,  he  shall  to  the  best  of  his  power  carry 
out  the  will  of  that  testator  so  far  as  it  can  be  carried  out.  In  the 
particular  case  before  the  House,  the  conditions  necessitating  the 
application  of  that  principle  are  most  clearly  fulfilled.  We  have 
here  an  intention,  beyond  all  controversy,  to  give  a 
property  which  *  the  testatrix  had  no  right  to  give ;  and  [*  74] 
we  have  here  an  intention  to  give  benefits  to  a  person  who 
had  already  an  interest  in  that  property.  That  being  so,  it  appears 
to  me,  my  Lords,  that  the  application  of  the  principle  of  election 
becomes  perfectly  inevitable. 

I  listened  with  great  attention  to  the  various  suggestions  that 
were  made  with  great  ability  and  power  by  the  learned  counsel  for 
the  appellants ;  but  they  have  not  prevailed  with  me.     In  the 
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first  place,  I  do  not  see  that  there  is  any  distinction  in  the  position 
of  the  testatrix  here  upon  the  mere  ground  that  she  was  prevented 
from  doing  that  which  she  assumed  she  could  do,  bj  reason  of  the 
exhaustion  of  her  power  under  the  deed.  Whether  she  had  abso- 
lutely nothing  to  do  with  the  property  in  any  form,  or  whether 
she  had  become  disabled  to  deal  with  the  property  in  this  parti- 
cular form,  appears  to  me  to  be  quite  immaterial  In  the  same 
way,  it  also  appears  to  me  to  be  quite  immaterial  whether  the 
property  assumed  to  be  disposed  of  was  realty  or  personalty,  or 
whether  the  whole  of  the  property  was  disposed  of,  or  only  an 
interest  in  it.  All  that  has  been  determined  so  far  back  as  the 
case  of  Birmingham  v.  KirwaUy  2  Sch.  &  Let  444,  before  Lord 
Sedesdale,  and  the  other  cases  which  have  been  subsequently 
decided  are  perfectly  clear  and  conclusive  upon  the  subject 

We  had  an  ingenious  suggestion  made  to  us  upon  a  very  impor- 
tant part  of  the  case  by  Mr.  Dickinson,  and  that  was  with  reference 
to  the  meaning  of  the  expression  of  the  Judges  that  the  intention 
and  meaning  of  the  testator  or  testatrix  must  be  perfectly  clear ; 
that  is,  quite  clear  and  beyond  all  controversy.  But  what  is  the 
intention  that  the  Court  must  apprehend  upon  clear  evidence? 
Not  an  intention  on  the  part  of  the  testatrix  that  there  shall  be  an 
election  under  certain  circumstances.  If  such  a  thing  were  re- 
quired the  whole  doctrine  of  election  would  be  practically  put 
away.  A  testator  or  a  testatrix  does  not  generally  know  or  under- 
stand anything  about  the  doctrine  of  election,  and  you  cannot 
find  any  instrument,  perhaps,  in  which  any  such  an  intention 
was  expressed.  The  intention  that  must  be  clearly  demonstrated 
in  evidence  to  the  Court,  is  an  intention  to  do  the  particular 
thing  —  to  give  the  property  which  the  party  has  not  a 
[*  75]  right  to  *give,  and  to  give  a  benefit  to  a  person  who  has 
an  interest  in  the  property.  Those  two  intentions  being 
ascertained  upon  clear  evidence,  the  law  draws  the  conclusion.  It 
is  a  conclusion  of  equity,  and  it  is  not  necessary  that  there  should 
be  an  intention  shown  upon  evidence  which  never  could  be  shown 
upon  evidence.  Having  shown  as  matters  of  fact  the  two  inten- 
tions to  which  I  have  referred,  the  law  draws  the  conclusion,  and 
there  is  an  end  of  the  matter.  And  in  this  case  which  is  now 
before  the  House,  these  two  things  are  as  plain  as  light ;  there 
is  no  controversy,  and  there  could  be  no  controversy,  about  them 
at  alL 
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One  other  matter,  my  Lords,  was  pressed  with  great  power  by 
Mr.  Dickinson,  and  I  think  by  Mr.  Fry  also,  and  that  was  with 
reference  to  the  distinction  between  the  character  of  specific 
property,  and  property  like  this,  which  is  not  specific  no  doubt,  but 
only  the  residue  to  be  ascertained  after  judicial  inquiry.  The  noble 
and  learned  Lord  upon  the  woolsack,  together  with  my  noble  and 
learned  friend  who  has  last  addressed  the  House,  have  made  that 
very  clear  and  very  demonstrative  indeed.  If  that  be  so  I  think, 
cadit  qtuBStio.  I  myself  ventured  to  put  to  one  of  the  learned  counsel 
this  question :  What  would  be  the  result  if  this,  instead  of  being 
personalty,  as  it  is  said,  to  be  disposed  of  after  inquiry  and  after 
ascertainment  of  the  residue,  had  been  realty,  and  if  there  had  been 
either  a  devolution  upon  a  person  as  heir,  or  a  devise  of  a  portion 
to  that  person  ?  The  learned  counsel  candidly  admitted  that  that 
would  not  be  arguable.  If  that  would  not  be  arguable,  and  if 
there  be  no  distinction,  as  I  have  been  unable  to  find  either  in 
reason  or  in  authority  that  there  is  a  distinction,  between  a  specific 
character  of  property  and  property  which  is  to  be  made  specific  after 
inquiry,  and  which  must  therefore  be  assumed  to  be  ascertained 
now,  because  it  can  be  ascertained  and  ought  to  be  ascertained 
according  to  the  course  of  a  Court  of  Equity,  in  that  case  the  ad- 
mission made  by  the  learned  counsel,  if  the  matter  be,  as  I  think 
it  is,  clear  upon  the  other  part  of  the  case  is,  in  my  opinion, 
•demonstrative  of  the  whole  matter. 

It  was  also  put  as  a  distinction  by  one  of  the  learned  counsel, 
and  pressed  very  much  indeed  upon  the  House,  that  the  derivative 
character  of  the  property  here  made  a  difference.  I  have  been 
unable  to  see  a  distinction  between  the  derivative  character  of 
property  which  comes  to  the  heir  by  reason  of  the  law  just 
as  *  much  as  it  comes  to  the  next  of  kin  by  reason  of  [*  76] 
the  law,  and  the  derivative  character  of  property  which 
comes  by  devise.  In  the  character  of  the  property  in  this 
case,  I  see  no  such  distinction,  and  I  think  that  when  the  authori- 
ties are  looked  to  it  will  be  seen  that,  as  in  the  case  of  Oriasell  v. 
Swinhoe,  L.  E.  7  Eq.  291,  before  the  Lords  Justices,  and  other  cases 
to  which  reference  has  been  made,  the  derivative  character  of  the 
property  regards  the  period  at  which  the  derivation  has  taken  place, 
whether  it  be  by  heirship,  or  whether  it  be  by  devise,  as  in  this 
particular  case.  If  the  property  devolves  after  the  death  of  the 
testator  or  testatrix,  then  the  derivative  character  becomes  material 
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to  the  case.  But  under  the  circumstances  of  this  case  we  have  a 
property  to  be  ascertained,  and  therefore  really  ascertained,  for  the 
purpose  of  this  argument,  before  the  death  of  the  testatrix,  and 
vested  in  these  people  before  the  death  of  the  testatrix ;  and  therefore 
this  case  is  wholly  different  from  the  case  of  Ghrissell  v.  Srvinhoe, 
that  was  before  the  learned  Lords  Jc7STIGES,  and  from  any  other 
case  that  can   be  cited. 

Upon  this  view  of  it,  therefore,  I  have  been  unable,  after  giving 
the  case  the  best  attention  in  my  power,  to  see  that  all  those 
suggestions,  and  some  others  which  were  pressed  very  powerfully 
upon  the  House,  do  distinguish  this  case  from  the  ordinary  case 
in  which  you  must  apply  the  general  principle  of  election,  the 
conditions  being  fulfilled  as  they  are  fulfilled  in  this  case.  I  am, 
therefore,  my  Lords,  very  clearly  of  opinion  that  the  advice  given 
to  the  House  by  the  noble  and  learned  Lord  on  the  wooback  is 
fully  foimded  in  reason,  in  law,  and  in  authority;  and  I  aLso 
concur  in  thinking  that  the  alterations  which  he  has  suggested  in 
the  decree  ought  to  be  made.  I  believe  it  is  necessary  for  the 
purposes  of  justice  that  the  proposed  alteration  should  be  made 
with  respect  to  the  debts;  but  under  the  circumstances  of  the 
case,  having  regard  to  the  fact  that  there  is  certainly  something 
difficult  about  it,  and  having  regard  to  the  conflict  of  opinion 
between  the  learned  Judges  in  the  Courts  below,  I  concur  also 
that  there  should  not  be  any  costs  of  this  appeal. 

Lord  MONCREIFF:  — 

My  Lords,  I  entirely  concur  in  the  proposed  judgment,  and  in 
the  reasons  which  have  been  so  fully  given  for  it,  and  I 
[*  77]  should  *  have  contented  myself  with  a  simple  concurrence, 
were  it  not  for  the  very  large  and  wide  principles  which 
have  been  involved  in  this  discussion,  and  for  the  very  able 
argument  that  we  have  heard  at  the  bar.  I  shall  only,  in  a  very 
few  sentences,  indicate  the  impression,  upon  some  of  the  more 
material  points,  which  that  argument  has  made  upon  my  mind. 

My  Lords,  when  Mrs.  Cooper  died,  and  her  will  came  into  opera- 
tion, two  separate  rights  opened  to  the  appellants  —  one,  the  right 
to  claim  the  benefit  that  was  provided  by  the  will ;  the  other,  the 
right  to  frustrate  and  disappoint  the  right  as  to  Pain's  Hill  which 
the  will  also  contained  in  favour  of  the  respondent,  —  at  all  events, 
to  the  extent  to  which  he  (the  respondent)  had  been  benefited  by 
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the  appointment  which  had  been  previously  made.  That  the 
appellants  were  so  entitled  to  frustrate  and  disappoint  the  right  of 
the  respondent  to  Pain's  Hill  I  imagine  does  not  admit  of  question 
in  this  case,  because  they  had  already  claimed  the  right  to  do  so, 
and  had  claimed  it  successfully  in  the  former  suit  in  Chancery, 
and,  indeed,  if  that  had  not  been  the  case,  this  question  could  not 
have  arisen.  The  only  question,  therefore,  before  your  Lordships 
is,  whether  they  can  also  claim  the  benefit  provided  by  the  will. 

My  Lords,  I  understand  the  rule  of  law  to  be  quite  clear  and 
fixed,  that  such  rights  are  inconsistent,  and  that  both  cannot  be 
exercised.  The  law  will  not  permit  a  legatee  to  claim  a  legacy 
or  a  benefit  under  a  will,  and  at  the  same  time  to  defeat  the  inten- 
tion of  the  testator  in  regard  to  other  gifts  contained  in  that  will. 
This  rule  seems  to  be  quite  clear,  whether  it  be  carried  to  the  full 
extent  of  compelliog  the  legatee  absolutely  to  hold  by  the  will,  or 
to  renounce  all  benefit  under  it,  which  is  the  full  doctrine,  or 
whether  it  be  limited,  which  I  assume  to  be  the  case  here,  to  an 
obligation  to  make  compensation  to  the  donee  under  the  ineffectual 
gift  The  doctrine  of  election  is  truly  a  consequence ;  it  is  super- 
induced upon  the  principle  that  the  legatee  is  not  to  be  arbitrarily 
deprived  of  either  the  right  to  disappoint,  or  the  right  to  claim, 
but  he  must  choose  between  those  rights,  the  fundamental  rule 
being  that  he  cannot  exercise  both  of  them. 

Now,  my  Lords,  of  course  there  must  appear  a  clear  intention 
on  the  face  of  the  will  to  convey  the  property  in  respect  of 
which  *  the  legatee  has  it  in  his  full  power  to  frustrate  the  [*  78] 
intention.  I  suppose  that  in  this  case  there  is  no  doubt 
about  that  I  do  not  think  it  necessary,  as  none  of  your  Lord- 
ships has  referred  to  that  part  of  the  matter,  to  refer  to  the  point 
that  was  raised  in  regard  to  appointment  upon  the  case  of  Church' 
ill  V.  Churchill,  L.  E.  5  Eq.  44.  My  Lords,  I  should  not  have 
thought  certainly  that  the  principle  was  varied,  because  that  which 
was  done  was,  or  professed  to  be,  an  appointment  under  a  power, 
the  testatrix  not  having  had  the  power  to  appoint  in  the  way  and 
at  the  time  that  was  attempted.  I  should  not  have  thought  that 
the  principle  was  varied  by  arising  in  that  shape.  And  my  opin- 
ion is,  that  it  does  not  arise  in  that  shape  in  the  present  case,  and 
that,  in  reality,  the  terms  of  the  will  are  terms  which  necessarily 
imply  an  intention  to  bestow  the  property  itself. 

Then,  my  Lords,  beyond  that  there  seems  to  be  no  question  of 
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to  the  case.  But  under  the  circumstances  of  this  case  we  have  a 
property  to  be  ascertained,  and  therefore  really  ascertained,  for  the 
purpose  of  this  argument,  before  the  death  of  the  testatrix,  and 
vested  in  these  people  before  the  death  of  the  testatrix ;  and  therefore 
this  case  is  wholly  difiTerent  from  the  case  of  Orissell  v.  Stvinhoe, 
that  was  before  the  learned  Lords  Justices,  and  from  any  other 
case  that  can  be  cited. 

Upon  this  view  of  it,  therefore,  I  have  been  unable,  after  giving 
the  case  the  best  attention  in  my  power,  to  see  that  all  those 
suggestions,  and  some  others  which  were  pressed  very  powerfully 
upon  the  House,  do  distinguish  this  case  from  the  ordinary  case 
in  which  you  must  apply  the  general  principle  of  election,  the 
conditions  being  fulfilled  as  they  are  fulfilled  in  this  case.  I  am, 
therefore,  my  Lords,  very  clearly  of  opinion  that  the  advice  given 
to  the  House  by  the  noble  and  learned  Lord  on  the  woolsack  is 
fully  founded  in  reason,  in  law,  and  in  authority;  and  I  also 
concur  in  thinking  that  the  alterations  which  he  has  suggested  in 
the  decree  ought  to  be  made.  I  believe  it  is  necessary  for  the 
purposes  of  justice  that  the  proposed  alteration  should  be  made 
with  respect  to  the  debts;  but  under  the  circumstances  of  the 
case,  having  regard  to  the  fact  that  there  is  certainly  something 
diflBcult  about  it,  and  having  regard  to  the  conflict  of  opinion 
between  the  learned  Judges  in  the  Courts  below,  I  concur  also 
that  there  should  not  be  any  costs  of  this  appeal. 

Lord  MoNCREiFF:  — 

My  Lords,  I  entirely  concur  in  the  proposed  judgment,  and  in 
the  reasons  which  have  been  so  fully  given  for  it,  and  I 
[*  77]  should  *  have  contented  myself  with  a  simple  concurrence, 
were  it  not  for  the  very  large  and  wide  principles  which 
have  been  involved  in  this  discussion,  and  for  the  very  able 
argument  that  we  have  heard  at  the  bar.  I  shall  only,  in  a  very 
few  sentences,  indicate  the  impression,  upon  some  of  the  more 
material  points,  which  that  argument  has  made  upon  my  mind. 

My  Lords,  when  Mrs.  Cooper  died,  and  her  will  came  into  opera- 
tion, two  separate  rights  opened  to  the  appellants  —  one,  the  right 
to  claim  the  benefit  that  was  provided  by  the  will ;  the  other,  the 
right  to  frustrate  and  disappoint  the  right  as  to  Pain's  Hill  which 
the  will  also  contained  in  favour  of  the  respondent, — at  all  events, 
to  the  extent  to  which  he  (the  respondent)  had  been  benefited  by 
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the  appointment  which  had  been  previously  made.  That  the 
appellants  were  so  entitled  to  frustrate  and  disappoint  the  right  of 
the  respondent  to  Pain's  Hill  I  imagine  does  not  admit  of  question 
in  this  case,  because  they  had  already  claimed  the  right  to  do  so, 
and  had  claimed  it  successfully  in  the  former  suit  in  Chancery, 
and,  indeed,  if  that  had  not  been  the  case,  this  question  could  not 
have  arisen.  The  only  question,  therefore,  before  your  Lordships 
is,  whether  they  can  also  claim  the  benefit  provided  by  the  will. 

My  Lords,  I  understand  the  rule  of  law  to  be  quite  clear  and 
fixed,  that  such  rights  are  inconsistent,  and  that  both  cannot  be 
exercised.  The  law  will  not  permit  a  legatee  to  claim  a  legacy 
or  a  benefit  under  a  will,  and  at  the  same  time  to  defeat  the  inten- 
tion of  the  testator  in  regard  to  other  gifts  contained  in  that  will. 
This  rule  seems  to  be  quite  clear,  whether  it  be  carried  to  the  full 
extent  of  compelling  the  legatee  absolutely  to  hold  by  the  will,  or 
to  renounce  all  benefit  under  it,  which  is  the  full  doctrine,  or 
whether  it  be  limited,  which  I  assume  to  be  the  case  here,  to  an 
obligation  to  make  compensation  to  the  donee  under  the  ineffectual 
gift  The  doctrine  of  election  is  truly  a  consequence  ;  it  is  super- 
induced upon  the  principle  that  the  legatee  is  not  to  be  arbitrarily 
deprived  of  either  the  right  to  disappoint,  or  the  right  to  claim, 
but  he  must  choose  between  those  rights,  the  fundamental  rule 
being  that  he  cannot  exercise  both  of  them. 

Now,  my  Lords,  of  course  there  must  appear  a  clear  intention 
on  the  face  of  the  will  to  convey  the  property  in  respect  of 
which  ♦  the  legatee  has  it  in  his  full  power  to  frustrate  the  [*  78] 
intention.  I  suppose  that  in  this  case  there  is  no  doubt 
about  that  I  do  not  think  it  necessary,  as  none  of  your  Lord- 
ships has  referred  to  that  part  of  the  matter,  to  refer  to  the  point 
that  was  raised  in  regard  to  appointment  upon  the  case  of  Church^ 
HI  V.  Churchill,  L.  E.  5  Eq.  44  My  Lords,  I  should  not  have 
thought  certainly  that  the  principle  was  varied,  because  that  which 
was  done  was,  or  professed  to  be,  an  appointment  under  a  power, 
the  testatrix  not  having  had  the  power  to  appoint  in  the  way  and 
at  the  time  that  was  attempted.  I  should  not  have  thought  that 
the  principle  was  varied  by  arising  in  that  shape.  And  my  opin- 
ion is,  that  it  does  not  arise  in  that  shape  in  the  present  case,  and 
that,  in  reality,  the  terms  of  the  will  are  terms  which  necessarily 
imply  an  intention  to  bestow  the  property  itself. 

Then,  my  Lords,  beyond  that  there  seems  to  be  no  question  of 
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intention  raised.  Every  testator  intends  that  his  will  shall  take 
full  eflfect,  and  anything  that  prevents  the  will  from  being  wholly 
efifectual  of  course  frustrates  the  intention  of  the  testator  to  that 
extent.  I  cannot  concur  in  the  view  that  was  very  ably  and 
ingeniously  argued,  that  when  it  is  said  it  is  a  question  of  inten- 
tion, the  meaning  is,  that  the  testator  must  have  intended  that 
the  legatee,  if  he  challenge  or  defeat  any  part  of  the  will,  shall  be 
put  to  his  election.  That  is  clearly  not  so,  because  that  would 
exclude  from  the  operation  of  the  principle  every  case  in  which  a 
testator  supposed  that  he  had  full  power  over  the  property  which 
he  professed  and  attempted  to  convey.  That  is  contrary  to  all  the 
authorities.  It  is  quite  fixed,  I  think,  that  it  is  wholly  immaterial 
whether  the  testator  thought  that  he  had  the  power  to  convey 
the  property,  or  knowing  that  he  had  not  the  power,  usurped 
it.  The  rule  in  regard  to  election  is  in  either  case  precisely  the 
same. 

My  Lords,  in  regard  to  the  plea  that  was  maintained  on  the 
ground  that  in  this  case  the  right  to  the  property  conveyed  was 
derivative,  and  only  incidental  to  the  umversitas  of  the  succession 
of  Rowland  Edward  Cooper,  I  think  that  has  been  quite  sufficiently 
dealt  with  already,  indeed  wholly  exhausted,  and  I  have  nothing 

farther  to  remark  upon  it  except  this,  that  in  the  case  of 
[*  79]  Orissell  *  v.  Svnnhoe,  L,  R  7  Eq.  291,  which  was  referred 

to  at  the  bar,  the  distinction  was  quite  clearly  brought  out 
between  the  double  right  to  take  under  the  will,  and  to  defeat  part 
of  its  provisions  emerging  when  the  will  comes  into  operation,  and 
a  subsequent  succession  to  or  acquisition  of  some  right  which 
would  have  that  eflFect  after  the  legacy,  or  the  benefits  bestowed  by 
the  will,  had  become  unconditionally  and  fully  vested.  That  is 
quite  a  different  case ;  I  do  not  say  what  the  law  applicable  to  it 
may  be.  But  clearly  in  this  case  these  two  rights  only  came  to 
co-exist  at  the  time  when  the  will  came  into  operation  ;  and  there- 
fore the  claim  to  the  legacy  never  arose  except  subject  to  the 
obligation  to  elect. 

My  Lords,  lastly,  it  is  said  that  in  point  of  fact  the  appellants 
here  are  not  the  owners  of  the  property  that  was  attempted  to  be 
conveyed,  but  have  only  a  pecuniary  claim  upon  the  residue  of  the 
succession  after  the  debts  are  paid.  Upon  that  matter  I  shall 
only  say  that  I  entirely  concur  in  thinking  that  the  true  test  is 
this  —  whether  the  appellants  are  in  a  condition  effectually  to 
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elect,  in  other  words,  whether  if  they  hold  by  the  benefit  conferred 
by  the  will,  that  will  have  the  effect,  to  the  extent  of  their  share 
or  claim  upon  the  estate  of  Pain's  Hill,  of  permitting  it  to  devolve 
upon  the  respondent  in  terms  of  the  settlement.  That  it  would  do 
so  I  think  there  can  be  no  doubt,  and  therefore  I  think  it  is  quite 
clear  that  they,  as  far  as  this  question  is  concerned,  are  the  owners 
of  the  property  in  question.  Order  appealed  from  varied. 

The  following  Order  was  afterwards  entered  on  the  Journals :  — 
It  is  ordered  and  adjudged,  by  the  Lards  Spiritual  and  Tem- 
poral, in  Parliament  assembled,  that  the  order  of  the  Lords 
Justices  of  the  Court  of  Appeal  in  Chancery,  of  the  11th 
of  January,  1871,  complained  of  in  the  appeal,  be  varied 
as  follows,  namdy,  by  inserting  after  the  vjords  "  appointed 
to  him  by  the  deed-poll  of  the  5th  day  of  April,  1841,  on 
the  other  liand,"  the  follorving  words,  namely,  **  And  let  an 
inquiry  be  made  whether  it  wUl  be  for  the  benefit  of 
•  the  said  Edith  Theresa  Dashwood  and  her  children  [*  80] 
to  take  under  the  provisions  of  the  said  wUl  and  codi- 
cils, or  against  the  same  ;  "  and  in  the  ensuing  paragraph, 
by  leaving  out  the  word  "  defendants  "  and  inserting  in  lieu 
thereof  the  word  "  defendant ;  "  and  also  in  the  said  para^ 
graph,  by  inserting  after  the  words  *'  Rowland  Burrard 
Cooper  and  "  the  following  words  "by  or  on  behalf  of  the 
said"  and  by  leaving  out  the  words  " the  clear  residuary 
personal  estate  of  Rowland  Edward  Cooper  be  considered 
as  it  was  at  the  death  of  the  said  testatrix,  Harriet  Cooper, 
and  that  in  ascertaining  the  aforesaid  clear  shares  therein 
of  the  defendants  Rowland  Burrard  Cooper  and  Edith 
Theresa  Dashwood^  and  inserting  the  words  "  and  for  any 
purpose  consequential  thereon^"  and  by  leaving  out  the 
words  "  not  discharged  at  the  death  of  the  said  Harriet 
Cooper,  the  testatrix;*  and  inserting  the  words  "  (such 
expenses,  if  n^t  yet  ascertained,  to  be  estimated) " :  atrd  that 
the  said  order,  subject  to  the  above-mentioned  variations,  be, 
and  the  same  is,  hereby  affirmed :  and  that  the  cause  be 
remitted  back  to  the  Court  of  Chancery^  to  do  therein  as 
shall  be  just  and  consistent  with  these  variations  and  this 
judgment 

Lords'  Journals,  4th  May,  1874. 
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ENGLISH  NOTES. 

The  observations  of  Lord  CommissioDsr  Eyre  in  Blake  v.  Bunhury 
(1792),  1  Yes.  Jr.  514,  523,  as  to  the  presumption  of  intention,  are 
important.  He  says :  ''  The  intent  of  the  testator  to  dispose  of  that 
which  is  not  his,  ought  to  appear  by  the  will,  with  such  explanation, 
however,  of  the  primd  facte  appearance  as  the  law  admits.  ...  As  on 
the  one  hand  we  are  not  [to  infer  the  intent]  by  conjecture,  so,  on 
the  other,  we  are  not  to  refuse  our  assent  to  that  moral  certainty  and 
demonstration  which,  in  such  cases  as  the  present,  the  nature  of  the 
subject,  the  scope  and  purview  of  the  will,  the  observations  upon  the 
particular  clauses,  and  the  force  of  the  expressions  construed  according 
to  their  natural  import,  may  produce." 

In  Clementson  v.  Oandy  (1836),  1  Keen,  309,  Lord  Langdalb, 
M.  E.,  rejected  evidence  tendered  for  the  purpose  of  showing  that  the 
testatrix  bequeathed  property  as  her  own  which  did  not  belong  to  her. 
He  observed  :  '^This  intention  to  dispose  must  in  all  cases  appear 
by  the  will  alone.  In  cases  which  require  it,  the  Court  may  look  at 
external  circumstances,  and,  consequently,  receive  evidence  of  such 
circumstances  for  the  purpose  of  ascertaining  the  meaning  of  the  terms 
used  by  the  testator.  But  parol  evidence  is  not  to  be  resorted  to 
except  for  the  purpose  of  proving  facts  which  makes  intelligible  some- 
thing in  the  will  which,  without  the  aid  of  extrinsic  evidence,  cannot 
be  understood." 

AMERICAN  NOTES. 

The  principal  case  states  the  law  as  it  is  declared  by  the  American  Courts 
which  frequently  cite  this  and  other  English  cases  declaring  the  same  rule. 
Thus  where  a  testator  disposed,  of  the  proceeds  on  life  insurance  policies 
which  he  had  made  payable  to  his  daughter,  to  whom  he  also  bequeathed 
other  property.  The  daughter  contended  that  she  had  not  lost  '*  her  right  to 
the  proceeds  of  the  policies  by  taking  what  was  given  her  by  the  will,  because 
it  was  not  proved  that  her  father  had  these  policies  in  mind  when  he  made 
the  will,  and  intentionally  assumed  to  dispose  of  the  pixHseeds,  knowing  that 
he  had  no  right  to  do  so.  But  that  is  not  the  law,  and  it  was  not  necessary, 
in  order  to  raise  an  election,  that  the  testator  knew  his  daughter's  rights  and 
intended  to  deprive  her  of  them.  The  doctrine  of  election  rests  upon  the 
ground  that  one  who  asserts  a  claim  to  property  under  a  will  must  acknowl- 
edge the  equitable  rights  of  all  other  parties  under  the  same  will.  It  is  im- 
material in  the  application  of  the  doctrine  whether  the  testator  is  aware  of  his 
want  of  power,  or  supposes  that  the  property  which  he  undertakes  to  give 
away  is  his  own."  Van  Schaack  v.  Leonard,  164  Illinois,  602,  607,  per  Cart- 
WKiOHT,  J.,  citing,  Whistler  v.  Webster,  2  Ves.  367 ;  Thelusson  v.  Woodford, 
13  id.  209 ;  Cooper  v.  Cooper,  L.  R.  6  Ch.  15. 
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A  testator  devised  his  real  estate  to  his  children,  made  certain  bequests  to 
other  parties,  and,  assuming  that  a  certain  policy  of  insurance  on  his  life, 
payable  to  his  children,  was  his  own  property,  provided  that  the  proceeds  of 
such  policy  should  be  paid  to  his  executor  to  carry  out  the  terms  of  the  will. 
The  children  of  testator  accepted  under  the  will  and  took  possession  of  the 
real  estate,  but  as  beneficiaries  claimed  the  proceeds  of  the  insurance  policy. 
It  was  held,  that  the  children  having  elected  to  take  the  benefits  provided  for 
them  in  the  will,  abandoned  their  rights  to  the  policy.  But  in  tiiis  case  one 
son  of  the  testator,  having  died  in  the  lifetime  of  the  testator,  leaving  as  his 
only  heir  a  son  to  whom  the  testator  bequeathed  a  certain  property,  this 
grandson  was  not  put  to  his  election  to  take  under  the  will,  or  claim  under 
the  policy,  because  the  interest  of  the  deceased  son  of  the  testator  in  the 
policy  went  to  that  son's  administrator,  '*  the  administrator,  and  not  the  heir, 
being  entitled  to  the  personal  estate,  including  the  share  of  the  insurance 
policy,  it  follows  that  there  is  no  one  to  make  an  election.  The  administra- 
tor receives  the  share  of  the  insurance  policy,  and  the  heir  receives  the  share 
of  his  grandfather's  estate ;  but  neither  of  them  receives  both  shares,  and  so 
the  law  as  to  election  can  apply  to  neither."  Hartwig  v.  Schiefer,  147  Indiana, 
64,  71,  per  Howard,  J. 

For  other  cases  relating  to  gifts  of  life  insurance  policies  already  payable 
to  beneficiaries  under  the  will,  see  Hainer  v.  Iowa  Legion  of  Honor,  78  Iowa, 
245 ;  Charch  v.  Charchy  57  Ohio  State,  561 ;  Htihlein  v.  Huhlein,  87  Ken- 
tucky, 253. 

For  election  between  community  rights  and  gifts  by  will,  see  Smithes  Es- 
tate, 108  California,  115;  Chace  v.  Gregg,  Texas  Civ.  App.  (1895),  31  S.  W. 
Rep.  76;  Habyv.  Fuos,  Texas  Civ.  App.  (1894),  25  S.  W.  Rep.  1121 ;  Smith 
V.  Buder,  85  Texas,  126 ;  Mayo  v.  Tudor,  74  Texas,  471 ;  Eyres'  Estate, 
7  Washington,  291 ;  Hatch  v.  Ferguson,  57  Federal  Rep.  966,  971. 

As  to  election  in  case  of  a  devise  of  the  homestead,  see  Schorr  v.  Etling, 
124  Missouri,  42  ;  Warren  v.  Warren,  148  Illinois,  641 ;  Fry  v.  Madison,  159 
Illinois,  244 ;  In  re  Blackmer's  Estate,  66  Vermont,  46 ;  In  re  WeWs  Estate, 
63  Vermont,  116 ;  Vining  v.  Wallace,  40  Kansas,  609,  613. 

At  common  law  and  generally  in  equity  a  devise  to  testator's  spouse  is 
presumed  to  be  in  addition  to  dower  or  curtesy.  Franke^s  Estate,  97 
Iowa,  704;  Nelson  v.  Broum,  144  New  York,  384;  Hatch's  Estate,  62  Ver- 
mont, 300  ;  Nelson  v.  Potneroy,  64  Connecticut,  257  ;  Proctor's  Estate,  103 
Iowa,  232;  Sutherland  v.  Sutherland,  102  Iowa,  535;  Richards  v.  Richards,  90 
Iowa,  606 ;  Watson  v.  Watson,  98  Iowa,  132 ;  Warren  v.  Warren,  148  Illinois,  641 ; 
Hurley  v.  Mclver,  119  Indiana,  53 ;  McGotoan  v.  Baldwin,  46  Minnesota,  477; 
Cook  V.  Couch,  100  Missouri,  29 ;  Hiers  v.  Gooding,  43  South  Carolina,  428. 

Of  course  the  rule  is  otherwise  where  the  will  clearly  shows  that  the  tes- 
tator intended  his  devise  to  be  in  lieu  of  dower  or  curtesy.  Hovey  v.  Hovey, 
61  New  Hampshire,  599;  Brown  v.  Broum,  55  id.  106;  Bennett  v.  Packer,  70 
Connecticut,  357  ;  Cooper  v.  Cooper,  56  New  Jersey  Eq.  48 ;  Helme  v.  Strater, 
52  id.  591 ;  Cunningham's  Estate,  137  Pennsylvania  St.  621  ;  Clark  v.  Clark, 
132  Indiana,  25;  Von  Phul  v.  Hay,  122  Missouri,  300  ;  Stokes  v.  Norwood,  44 
South  Carolina,  424 ;  Bannister  v.  Bannister,  37  id.  529. 
VOL.  XXV.  —  37 


578  WILL. 

Ho.  11.  —  Cooper  ▼.  Coopor.  —  HotM. 

By  statute  in  several  states  a  provision  by  will  for  the  benefit  of  the  sur- 
viving spouse  is  presumed  to  be  in  lieu  of  dower  or  curtesy  unless  the  testa- 
tor's intention  appear  to  be  otherwise.  Page  on  Wills,  a.  713 ;  2  Underbill 
on  Wills,  s.  749. 

See,  upon  the  general  principles  of  election,  Smith  v.  Smithy  14  Gray  (Mass.), 
532;  Hyde  v.  Baldwin,  17  Pickering  (Mass.)*  303;  Watson  v.  Watson,  128 
Massachusetts,  162, 155 ;  Broum  v.  Brown,  42  Minnesota,  270 ;  Hibbs  v.  Insur. 
ance  Co.,  40  Ohio  State,  543;  Huston  v.  Cone,  24  id.  11 ;  Brossenne  v.  Schmitt, 
91  Kentucky,  466  ;  AUen  v.  Boomer,  82  Wisconsin,  364 ;  Hyatt  v.  Vanneck,  82 
Maryland,  465;  Drake  v.  Wild,  70  Vermont,  52,  4  Am.  &  £ng.  Dec.  in  £q. 
470.  See,  upon  the  subject  of  election  in  general.  Page  on  Wills,  ss.  710-7379 
and  2  Underbill  on  Wills,  ss.  726-754. 

This  doctrine  has  no  application  when  a  testator  does  not  attempt  to  dis- 
pose of  any  property  other  than  that  which  he  has  power  to  dispose  of.  Ward 
V.  Ward,  15  Pickering  (Mass.),  511,  526;  Haby  v.  Fuos,  Texas  Civ.  App. 
(1894),  25  S.  W.  Rep.  1121. 

If  the  will  admits  of  a  construction  such  that  the  beneficiary  may  have  the 
benefit  of  property  already  given  to  him,  as  well  as  that  given  to  him  under 
the  will,  no  occasion  for  an  election  arises.  Thus  in  Charch  v.  Charch,  57 
Ohio  State,  561,  580,  the  Court  said:  *'  In  order  to  create  the  necessity  for 
an  election,  there  must  appear  upon  the  face  of  the  will  itself  a  clear,  unmis- 
takable intention  on  the  part  of  the  testator  to  dispose  of  property  which  is 
in  fact  not  his  own.  The  language  must  be  so  clear  as  to  leave  no  doubt  as 
to  the  testator's  design ;  the  necessity  for  an  election  cannot  arise  from  an 
uncertain  or  dubious  interpretation  of  the  will."  And  see  Tompkins  v.  Mer^ 
riman,  155  Pennsylvania  State,  440;  Brotonfield  v.  BrownfieUl,  151  id.  565; 
Hitchcock  V.  Genesee  Probate  Judge,  99  Michigan,  128;  Sherman  v.  Lewis,  44 
Minnesota,  107;  Mills  v.  McCaustland,  105  Iowa,  187 ;  Hattersley  v.  Bissett,  50 
New  Jersey  Eq.  577. 

A  person  accepting  and  holding  a  beneficial  interest  under  a  will  cannot, 
either  in  equity  or  at  law,  assert  an  independent  title  in  other  property  against 
the  will.  But  if,  after  having  received  a  legacy  in  ignorance  of  this  rule,  he, 
immediately  upon  being  informed  of  the  rule,  and  before  any  other  person^s 
rights  have  been  affected,  returns  the  legacy  to  the  executor,  and  g^ves  him 
notice  that  he  elects  not  to  take  it,  the  rule  does  not  apply.  *'  So  if  a  person, 
though  knowing  the  facts,  has  acted  in  misapprehension  of  his  legal  rights, 
and  in  ignorance  of  his  obligation  to  make  an  election,  no  intention  to  elect, 
and  consequently  no  election,  is  to  be  presumed."  Watson  v.  Watson,  128 
Massachusetts,  152,  155,  per  Orat,  Ch.  J. 

The  will  of  a  married  woman,  to  which  her  husband  had  not  signified  his 
assent,  after  giving  several  legacies,  devised  all  the  residue  of  her  estate,  real 
and  personal,  to  her  husband,  he  '<  to  keep  in  good  repair  all  the  buildings 
during  his  lifetime,"  and  appointed  the  husband  executor.  The  only  property 
left  by  the  wife  was  the  homestead  estate,  where  she  had  lived  with  her  hus- 
band. He  was  duly  appointed  executor,  gave  a  bond  as  such,  but  did  not  pay 
any  of  the  legacies,  and  no  demand  was  made  upon  him  therefor,  lived  upon 
the  estate  until  his  death,  eight  years  after  his  wife's,  kept  the  buildings  upon 
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it  in  good  repair,  and  aasamed  to  dispose  of  it  by  wilL  It  was  held,  that  an 
administrator  with  the  will  annexed  of  the  wife's  estate  was  rightly  granted  a 
license  by  the  Probate  Court  to  sell  the  estate  for  the  payment  of  legacies, 
nine  years  after  the  death  of  the  wifeL    SnUthv.  ITeUs,  134  Massachusetts,  11. 


Sbctiok  n.  —  Gfifls  vested  or  contingent. 

No.  12.  — BORASTON'S  CASE. 

(1587.) 

No.  13. —DOE  D.  WHEEDON  v.  LEA. 
(1789.) 

RULE. 

Where  a  testator  devises  real  estate  to  A.  until  the 
time  when  B.  attains  a  certain  age,  and  from  that  time  to 
B.  in  fee,  the  fee  in  remainder  is  at  once  vested  in  B., 
although  he  may  never  attain  the  prescribed  age. 

Boragton*8  Case. 

3  Co.  Rep.  19  a-21  b. 

Devise  of  Lands.  —  To  A.  untU  attairting  tweniy-one.  —  RemandarU  B.  — 

Vesting, 

Devise  of  lands  for  eight  years,  and  afterwards  to  ezecutors  for  per-  [19  a] 
formance  of  the  will,  tiU  testator's  son  should  accomplish  his  full  age 
of  twenty-one  years,  and  when  he  should  come  of  age,  theu  that  he  should 
enjoy  the  same  to  him  and  his  heirs,  the  son  died  under  age;  held^  let,  That 
this  was  a  good  devise  of  the  term  till  the  son  should  attain  twenty-one,  and 
the  interest  of  the  executors  continued  till  such  time  as  he  would  have  been  of 
age,  if  he  had  lived;  2nd,  That  the  remainder  was  executed  in  the  son,  aud  not 
in  contingency,  for  the  adverbs  when  and  then  in  this  case  only  denoted  the 
time  when  the  remainder  was  to  take  effect  in  possession,  aud  not  when  the 
remainder  should  vest;  for  when  these  adverbs  refer  to  a  thing  which  must  of 
necessity  happen  (as,  in  this  case,  the  determination  of  the  term  devised  to 
the  executors),  they  make  no  contingency.  When  the  particular  estate  upon 
which  a  remainder  depends  may  determine  before  the  remainder  takes  effect, 
the  remainder  is  contingent  So  when  it  is  limited  to  take  effect,  upon  a  con- 
tingent determination  of  the  preceding  estate. 

A  devise  charged  with  the  payment  of  a  gross  sum,  gives  an  estate  in  fee. 

Words  of  condition  in  a  will  are  construed  as  a  limitation,  if  by  con- 
struing the  words  as  a  condition  the  remedy  will  be  defeated. 


580  WILL. 

Vo.  IS.  ^-BonitQii'i  Out,  S  Oo.  Bq^.  19%  19  b. 

In  pleading  a  lease  by  husband  and  wife,  the  leasee  needs  not  allege  that 
it  was  by  deed. 

Between  Kichard  Hynde,  plaintiff,  and  William  Ambrye,  defend- 
ant, in  an  ejedioru  fi/rmcR  in  the  King's  Bench,  of  lands  in  Alden- 
ham  in  the  county  of  Hertford,  on  a  lease  made  by  Thomas  Brand 
and  Constance  his  wife,  and  WiUiam  Davies  and  Margaret  his  wife, 
to  the  plaintiff  for  seven  years.  The  defendant  pleaded  not  guilty, 
and  the  jury  gave  a  special  verdict  to  this  effect:  Thomas 
Boraston  was  seised  in  fee  of  the  lands  aforesaid,  and  held  them  in 
socage,  and  had  issue  Humphrey  Boraston  his  elder  son,  Henry 
Boraston  his  younger  son ;  and  Humphrey  had  issue  the  said 
Constance,  wife  of  the  said  Brand,  and  the  said  Margaret,  wife  of 
the  said  Davies;  and  the  said  Henry  Boraston  had  issue  Hugh. 
And  afterwards  the  said  Thomas  Boraston,  August  12,  1559,  by 
his  will  in  writing,  devised  the  said  lands  in  these  words,  viz. 
*^  Item,  I  give  to  Thomas  Amery  and  Amphillis  his  wife,  all  that 
my  upper  part  of  my  close  called  Bedding,  for  eight  years  next 
after  my  decease.  And  that  the  said  Thomas  Amery,  nor  his 
assigns,  shall,  during  the  said  term,  fell  none  of  the  said  wood  or 
timber  in  or  upon  the  said  upper  part,  but  shall  preserve  the  woods 
to  the  use  and  behalf  of  the  heir  in  remainder:  and  after  the 
term  of  the  said  eight  years,  the  said  upper  part  to  remain 
to  my  executors  until  such  time  as  Hugh  Boraston  shall  accom- 
plish his  full  age  of  twenty-one  years,  and  the  mean 
[*19b]  *  profits  to  be  employed  by  my  executors  towards  the 
performance  of  this  my  last  will  and  testament:  and 
when  the  said  Hugh  shall  come  to  his  age  of  twenty-one  years, 
then  I  will  he  shall  enjoy  the  said  upper  part  to  him  and  to  his 
heirs  for  ever.** 

And  afterwards  the  said  Thomas  Boraston,  14  Augusti  anno  1 
Eliz.  died,  and  the  said  Hugh  died  before  his  full  age  of  twenty-one 
years,  about  the  age  of  nine  years.  And  that  Philip  Boraston  was 
brother  and  heir  of  Hugh  Boraston ;  and  the  said  Philip,  after  the 
end  and  expiration  of  the  said  terms,  that  is  to  say,  of  Thomas 
Amery  and  Amphillis  his  wife,  and  of  the  said  executors,  entered 
into  the  lands,  as  brother  and  heir  of  the  said  Hugh  Boraston,  and 
demised  the  said  lands  to  the  said  William  Ambrye,  &c.,  by  force 
whereof  he  was  possessed,  upon  whom  the  said  lessors  of  the 
plaintiff,  in  right  of  their  said  wives,  entered  into  the  said  lands ; 
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and  by  indenture,  bearing  date  the  same  day  and  year  mentioned 
in  the  declaration,  demised  to  the  plaintiff,  prout  in  the  declara- 
tion, by  force  whereof  he  was  possessed,  until  the  defendant,  by 
the  commandment  of  the  said  Philip,  entered  upon  him,  &c.  And 
whether  the  said  entry  of  the  defendant  was  lawful  or  not,  was  the 
doubt  which  was  referred  to  the  Court.  And  this  case  was  argued 
by  the  counsel  of  the  plaintiff.  And  it  seemed  to  them,  that  no 
remainder  was  vested  in  the  said  Hugh  Boraston,  until  he  attained 
his  age  of  twenty-one  years ;  and  in  the  meantime,  that  the  lands 
did  descend  to  the  daughters  of  the  elder  son,  who  are  general 
heirs  to  the  devisor ;  and  forasmuch  as  Hugh  did  never  accom- 
plish his  said  age,  for  this  cause  the  land  never  vested  in  him,  but 
remained  in  the  heirs  general ;  and  in  proof  that  the  remainder  did 
not  vest  in  Hugh  before  his  said  age,  they  said,  it  appeared  by  the 
words  of  the  will,  that  he  should  not  have  it  till  his  said  age  of 
twenty-one  years.  For  the  words  are,  "  and  when  the  said  Hugh 
shall  accomplish  his  said  age  of  twenty-one  years,  then  I  will  he 
shall  enjoy  the  said  upper  part  to  him  and  to  his  heirs  for  ever : " 
so  that  it  fully  appears,  that  this  devise  to  Hugh  doth  depend  on  a 
contingent,  that  is  to  say,  on  the  accomplishment  of  Hugh's  full 
age  of  twenty-one  years,  and  that  ought  to  precede  before  the 
remainder  can  begin,  and  whether  Hugh  shall  attain  to  his  age  is 
so  uncertain,  that  no  man  can  know,  but  it  depends  solely  on  the 
providence  of  God.  And  it  was  said,  if  Thomas  Boraston  in  this 
case  had  made  a  lease  till  Hugh  attain  his  full  age,  Hugh  then 
being  of  the  age  of  nine  years,  the  lessee  should  not  have  an 
absolute  lease  for  twelve  years :  for  if  Hugh  should  die  before  his 
full  age,  the  lease  would  be  ended,  qiLod  fuit  concessum  per  totam 
curiam. 

*  It  was  also  said  that  when  a  particular  estate  (which  [*  20  a] 
doth  support  a  remainder)  may  determine  before  the 
remainder  can  begin,  there  the  remainder  shall  not  presently  vest, 
but  shall  depend  in  contingency  ;  as  if  one  makes  a  lease  to  J.  S. 
for  his  life,  and  after  the  death  of  J.  D.  to  remain  to  another  in  fee, 
this  remainder  doth  depend  in  contingency ;  for  if  J.  S.  dies  before 
J.  D.  the  particular  estate  is  determined  before  the  remainder  c«n 
begin.  So  and  on  the  same  reason  it  is  adjudged,  in  Colthirst  and 
Bejusin's  Case,  in  Plow.  Com.  where  the  case  in  effect  is,  that  a 
lease  is  made  to  A.  for  life,  the  remainder  to  B.  for  life,  and  if  B. 
dies  before  A.  that  it  shall  remain  to  C.  for  life,  this  is  a  good 
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remainder  on  contingent,  if  A.  survives  B. :  which  case  is  all  one 
in  reason  with  the  common  case  which  is  often  agreed  in  our 
books ;  a  lease  is  made  to  one  for  life,  the  remainder  to  the  right 
heirs  of  J.  S.,  this  remainder  is  good  upon  a  contingent,  that  is  to 
say,  if  the  lessee  for  life  survives  J.  S.,  otherwise  not.  So,  and  for 
the  same  reason,  if  a  man  having  issue  a  son  of  the  age  of  nine 
years,  makes  a  lease  until  his  son  shall  attain  to  his  full  age, 
and  after  he  shall  accomplish  his  full  age,  that  it  shall  remain 
over  to  another  in  fee,  nothing  vests  (without  question,  presently) 
in  him  in  remainder ;  which  was  granted  by  the  whole  Court  And 
it  was  said  by  the  plaintifiTs  counsel,  that  such  remainder  is 
utterly  void,  and  yet  may  take  effect;  for  inasmuch  as  the 
remainder  ought  to  pass  out  of  the  lessor  presently,  either  to  him 
in  remainder,  or  to  be  in  abeyance  and  custody  of  the  law,  and  a 
freehold  cannot  in  such  case  be  in  abeyance,  for  this  cause  the 
remaioder  is  utterly  void ;  as  if  a  man  makes  a  lease  to  A.  for 
twenty-one  years,  if  B.  shall  live  so  long,  and  after  the  death  of  B. 
that  it  shall  remain  over  in  fee,  this  remainder  is  void :  so  if  a 
lease  for  years  be  made,  the  remainder  to  the  right  heirs  of  J.  S., 
this  remainder  is  void,  quodfuU  eoncessum  per  totam  curiam. 

Also  it  was  said,  that  when  a  remainder  is  limited  to  take  effect 
on  the  doing  of  an  act,  which  act  will  be  the  determination  of  the 
particular  estate,  yet  if  the  act  depends  on  a  casualty  and  mere 
uncertainty,  whether  it  will  ever  happen  or  not,  there  also  the 
remainder  doth  depend  in  contingency,  and  shall  not  presently 
vest :  as  if  A.  makes  a  feoffment  to  the  use  of  B.  till  C.  come  from 
Bome  to  England,  and  after  such  return  from  Rome  to  England, 
to  remain  over  in  fee,  this  remainder  doth  depend  in  contingency ; 
for  it  is  uncertain  whether  C.  will  ever  return  into  Eng- 
[*20b]  land  or  not;  which  was  granted  by  *the  whole  Court. 
And  so  it  was  concluded  by  the  plaintiff's  counsel,  that 
for  all  these  causes  judgment  ought  to  be  given  for  the  plaintiff. 
Against  which  it  was  argued  by  the  defendant's  counsel,  and  they 
conceived,  the  remainder  vested  in  Hugh  presently,  by  the  death 
of  the  devisor,  and  by  his  death,  without  issue,  the  land  did 
descend  to  Philip  his  brother,  who  leased  to  the  defendant.  For 
it  was  said,  that  in  this  case,  although  Hugh  died  before  his  full 
age,  yet  the  interest  and  term  of  the  executors  did  not  cease ;  and 
their  reason  was,  because  in  wills  the  intent  of  the  devisor  is  to  be 
considered ;  and  when  he  deviseth  his  lands  to  his  executors,  untU 


R.  C.  VOL.  XXV.]      SECT.  II.  —  GIFTS   VESTED   OR  CONTINGENT.  583 


Vo.  IS.  —  BonitQii'i  CiM,  S  Oo.  Sep.  90  b,  81  a. 


Hugh  his  son  shall  come  to  his  full  age  for  payment  of  his  debts, 
and  to  perform  his  will,  it  is  to  be  intended  he  hath  computed 
that  the  profits  to  be  taken  of  his  lands  by  his  executors,  during 
the  minority  of  his  son  (which  was  for  the  space  of  twelve  years) 
would  suf&ce  to  pay  his  debts,  and  perform  his  will,  and  that  he 
did  not  intend  it  should  determine  by  the  death  of  his  son ;  for 
then  the  means  which  he  had  prescribed  to  satisfy  his  debts  and 
perform  his  will  would  be  defeated,  and  by  consequence  his  debts 
remain  tinsatisfied,  and  his  will  unperformed ;  and  therefore  this 
case  of  a  devise  doth  differ  from  a  lease  or  a  grant  made  in  the  like 
manner.  For  the  devisor  is  intended  to  be  inops  cormlii,  and 
therefore,  the  law  will  be  his  counsel  and  according  to  his  intent 
appearing  in  his  will,  will  supply  the  defect  of  his  words ;  and 
therefore,  where  the  devisor  saith,  *'  until  such  time  as  Hugh 
Boraston  shall  accomplish  his  full  age  of  twenty-one  years,"  the 
law,  which  favours  the  performance  of  wills  (according  to  the 
intent  of  the  devisor)  in  construction  will  make  it, ''  until  such  time 
as  Hugh  Boraston  should  have  come  to  his  full  age  of  twenty-one 
years :"  for  when  the  devisor,  by  apt  words  and  terms,  might  have 
by  good  advice  made  his  will  good  and  sufficient  in  law,  according 
to  his  true  intent,  there,  although  the  devisor  being  hindered  by 
sickness,  or  for  want  of  good  advice,  makes  his  will  in  a  disordered 
manner,  and  in  barbarous  and  unfit  words,  the  law  in  such  case 
will  reduce  his  words,  which  want  order,  into  good  order,  and 
sentence  his  unfit  words  to  words  sufficient  in  law,  according  to 
his  intent  which  appears  by  his  own  words.  As  Mich.  32  &  33 
Eliz.  in  the  King's  Bench,  it  was  adjudged  between  Wellock 
and  Hammond  in  trespass,  upon  not  guilty  pleaded,  the  case 
upon  special  verdict  was  such:  a  copyholder  in  fee  of  land 
descendible  in  borough  English,  having  three  sons  and  one 
daughter,  devised  his  land  to  his  eldest  son,  paying  to  his 
daughter,  and  to  each  of  his  other  sons  40«.  within  two  years 
after  his  death;  the  devisor  made  a  surrender  according  to 
the  custom  of  the  manor,  to  the  use  of  his  will,  and  died, 
the  *  eldest  son  is  admitted,  and  doth  not  pay  the  money  [*  21  a] 
within  two  years,  the  youngest  son,  now  plaintiff,  entered 
into  the  land ;  and  it  was  adjudged  that  his  entry  was  lawful ;  and 
in  that  case  two  points  were  resolved. 

1st.  Although  the  yearly  profits  of  the  lands  for  two  years 
exceed  the  money  to  be  paid  to  his  sons  and  daughter,  yet  the 
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eldest  son  had  a  fee-simple  ;  for  the  recompense  and  consideration, 
although  it  be  not  to  the  value  of  the  land,  in  case  of  a  will,  doth 
make  it  in  construction  a  fee-simple :  and  in  the  books  of  4  Edw. 
VI.  Estates  Br.  78  and  29  Hen.  VIII.  Testament,  18.  22  Eliz. 
Dyer,  371,  no  mention  is  made  of  the  value  of  the  land,  no  more 
than  in  the  case  of  bargain  and  sale  of  land  in  4  Edw.  VI.  Estates 
78,  yet  the  fee-simple  of  the  use  shall  pass. 

2nd.  It  was  resolved,  although  in  the  case  of  a  will,  this  word 
*'  payiilg "  makes  a  condition ;  yet  in  that  case  the  law  would 
construe  this  unapt  word  **  paying  "  to  a  limitation,  for  if  it  should 
be  a  condition,  then  it  would  descend  upon  the  eldest  son,  and 
then  it  would  be  at  his  pleasure  whether  his  brothers  or  sister 
should  be  paid  or  not ;  and  therefore  it  was  adjudged  that  in  that 
case  the  law  would  construe  it  for  a  limitation,  of  which  the 
youngest  son  in  borough  English  might  take  advantage,  and  to 
amount  to  as  much  as  if  he  had  made  the  devise  of  the  land  to 
his  eldest  son,  till  he  shall  make  default  of  payment,  &c.,  and  so 
the  doubt  in  14  Eliz.  Dyer,  317,  moved  by  Manwood,  is  well 
resolved.  Upon  which  it  was  concluded  in  the  case  at  bar  by  the 
defendant's  counsel,  that  the  executors  had  a  good  term  for  twelve 
years,  which  was  not  determined  by  the  death  of  Hugh  Boraston ; 
which  was  granted  by  the  whole  Court  And  the  general  rule  put 
by  the  counsel  of  the  other  side  was  well  agreed,  that  the  re- 
mainder ought  to  commence  in  possession,  when  the  particular 
estate  ends,  as  well  in  wills  as  in  grants,  and  there  cannot  be  a 
mean  time  between  them ;  but  that  doth  not  concern  the  case  at 
bar,  for  here  inasmuch  as  the  term  did  not  end  by  the  death  of 
Hugh  Boraston,  the  remainder  did  begin  in  possession  at  the  end 
of  the  term.  And  as  to  the  uncertainty,  it  was  said,  that  the 
case  at  bar  is  no  other  in  effect,  but  that  a  man  devises  his  lands 
to  his  executors  (for  the  payment  of  his  debts)  until  his  son  shall 
or  should  have  come  to  his  full  age  (of  twenty-one  years),  the 
remainder  to  his  son  in  fee ;  for  although  these  are  adverbs  of 
time,  "  when,"  &c.,  **  and  then,"  &c.,  yet  they  do  not  amount  to 
make  anything  to  precede  the  settling  of  the  remainder,  no  more 
than  in  the  common  case.  A  man  leases  land  for  life  or 
years,  and  after  the  decease  of  the  lessee,  or  the  term  ended, 
the  remainder  to  another,  yet  it  shall  remain  presently ;  for 
when  these  adverbs  refer  to  a  thing  which  must  of  neces- 
[*21b]  sity  *  happen,  there  they  make  no  contingency,  and  it  is 
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certain  that  every .  man  must  die,  for  statutum  est  Kominibus 
semel  mori,  and  every  term  will  end;  for  tempos  edax  rerum: 
and  in  the  case  at  bar  certain  it  is,  that  Hugh  would  or  might 
have  accomplished  his  age  of  twenty-one  years,  which  are,  in 
this  case  of  a  will,  all  one  in  construction  of  law.  So  that  these 
adverbs  (then  and  when)  in  our  oase,  are  demonstrations  of  the 
time,  when  the  remainder  to  Hugh  shall  take  effect  in  possession, 
as  in  the  said  cases  of  a  lease  for  life,  and  lease  for  years,  and  not 
when  the  remainder  shall  vest ;  gmd  fuit  concessum  per  totam 
curiam.  And  judgment  was  given,  that  the  plaintiff  should  take 
nothing  by  his  bilL 

Egerton,  the  Queen's  solicitor,  Thomas  Forster,  and  others,  were 
of  counsel  with  the  plaintiff,  and  Coke  and  others  with  the  de- 
fendant ;  and  note  in  the  declaration  it  doth  not  appear  that  the 
husbands  and  wives  made  the  lease  to  the  plaintiff  by  deed  ;  and 
no  exception  was  taken  to  it. 

Doe  d.  Wheedon  v.  Lea. 

8  Term  Reports,  41-44  (1  R.  R.  631). 

Dense.  —  Until  A.  attains  certain  Age,  —  Remainder, — Vesting. 

A  devise  to  trustees  till  A.  shall  attain  the  age  of  twenty-four,  and    [41 J 
when  he  shall  attain  that  age,  to  him  in  fee,  gives  him  a  vested  interest, 
which  will  descend  to  his  heirs,  though  he  die  before  twenty-four. 

In  ejectment  for  copyhold  premises  in  Hertfordshire,  a  special 
verdict  was  found.  And  the 'question  arose  on  the  will  of  Michael 
Lea,  who  surrendered  to  the  use  of  his  will,  and  afterwards,  on  the 
9th  of  December,  1771,  made  his  will,  wherein  he  devised  the 
premises  to  Thomas  Lea,  and  Edward  Johnston,  and  their  heirs, 
and  assigns,  to  hold  to  them  and  their  heirs,  until  Michael  Lea, 
second  son  of  his  nephew  Thomas,  then  an  infant  of  about  thir- 
teen years  of  age,  should  attain  the  age  of  twenty-four  years, 
on  condition  that  they  should,  out  of  the  rents  and  profits, 
during  all  that  time  keep  the  buildings  in  repair.  Item,  he  de- 
vised unto  Michael  Lea,  his  great  nephew,  and  to  his  heirs 
*  and  assigns  for  ever,  when  and  so  soon  as  he  should  at-  [*  42] 
tain  his  age  of  twenty-four  years,  the  premises  in  question, 
and  directed  the  trustees  to  surrender  the  premises  accordingly. 
Michael  Lea  attained  the  age  of  twenty-one,  but  died  under  twenty- 
four,  intestate,  and  without  issue,  leaving  Thomas  Lea,  the  defend- 
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ant,  his  brother  and  heir-at-law.  The  lessor  of  the  plaintiff  claimed 
under  the  heir-at-law  of  the  devisor. 

Morgan,  for  the  plaintiff,  contended  that  the  words,  "  when  and 
80  soon  "  operated  as  a  condition  precedent  to  Michael  Lea's  taking 
any  interest  under  the  devise ;  and  the  event  of  his  attaining  the 
age  of  twenty-four  not  having  happened,  the  condition  was  defeated, 
and  consequently  his  heir-at-law  could  take  nothing.  These  words 
have  the  same  meaning  as,  "  if  Michael  Lea  shall  attain  the  age  of 
twenty-four : "  and  **  if  "  was  expressly  determined  to  raise  a  con- 
dition precedent,  in  Broumsward  v.  Edwards,  2  Ves.  243. 

Lambe»  conirh^  was  stopped  by  the  Court 

Lord  £sKTOM,  Ch.  J.  (After  stating  the  verdict) — The  only 
question  is.  Whether,  in  the  event  of  Michael  Lea's  dying  before 
he  attained  his  age  of  twenty-four,  this  was  a  vested  interest  in 
him,  discendible  to  his  heir-at-law ;  and,  consequently,  whether  a 
title  is  derived  to  the  defendant,  who  claims  under  him  ?  And  I 
conceive  that  there  can  be  no  doubt  on  this  question.  It  has  been 
argued,  that  it  depended  on  a  condition  precedent  and  that  not 
having  happened,  that  the  estate  never  vested  in  Michael  Lea. 
And  certainly  the  consequence  contended  for  would  follow,  if  this 
were  a  condition  precedent  The  only  case  cited  in  support  of  it 
is  that  of  Bwwnstcord  v.  Edtoards :  but  it  must  be  remembered 
that  the  words  there  are  very  different  from  the  present  There  it 
was, "  if  he  should  attain  the  age  of  twenty-one : "  but  the  words  in 
this  case  only  denote  the  time  when  -the  beneficial  interest  was  to 
ftcor\ie.  But  this  question  does  not  depend  on  argument  merely  ; 
it  has  been  settled  ever  since  the  time  of  Lord  Coke.  The  first 
CftSv'  on  tins  subject  is  Boraston's  Case,  3  Co.  Rep.  19  (p.  579,  ante) ; 
In  which  oaso  the  words  are,  "when  my  son  shall  attain  the  age  of 
twt^ntv-ono,''  There  the  Court  held,  that  the  remainder  was  exe- 
tMitod  in  the  sou  immediately  after  the  death  of  the  testator,  and 
i\u\l  It  dill  not  n>st  in  contingency :  and  that  the  words  then  and 

\\\\^\\  oiilv  denote  the  time  when  the  remainder  shall  take 
(•  4M1  otVoot  in  pi^session;  for  when  these  adverbs  *  refer  to  a 

ihxwfi  wluolx  must  of  necessity  happen,  there  they  make  no 
iM»nliuyouo)\  Tho  siuue  doctrine  is  to  be  found  in  Manfield  v. 
/>M,(/i»*^A  \  Kn,  IVj^.  Abr  195,  Gilb.  Eq.  Eep.  36,  which  case  was 
dumpily  ^\\\\\\\\t  to  the  pn>sent.  The  last  case  on  this  subject  is 
tlint  of  (.^^M/^^V  t^m,  Hajfimrd  v.  Whithy,  1  Burr.  228.    That  was 
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a  devise  to  trustees  in  trust  to  lay  out  the  rents  and  profits  of  the 
devised  premises  for  the  maintenance  and  education  of  T.  and  J. 
Hayward  (sons  of  the  testator's  sister),  during  their  minorities, 
and  when  and  as  they  should  respectively  attain  their  ages  of 
twenty-one,  then  to  the  use  of  the  said  sons  of  his  sister -and  their 
heirs  equally  :  one  of  the  testator's  nephews  died  under  the  age  of 
twenty-one ;  and  the  question  was,  Whether  as  he  did  not  live  till 
the  time  when  the  estate  was  to  come  into  possession,  it  was  a 
vested  remainder  ?  After  argument,  the  Court  decided  that  it  was. 
And  Lord  Mansfield  recognised  BorastorCs  Case,  and  the  case  of 
Manfield  v.  Dugard :  adding,  that  these  words  could  not  operate 
as  a  condition  precedent,  but  as  giving  an  absolute  interest  in  the 
fee,  and  denoting  the  time  when  the  remainder  was  to  take  effect 
in  possession;  and  that  the  devise  to  the  trustees  during  the 
minorities  of  the  nephews,  was  an  exception  out  of  the  absolute 
property  devised  to  them.  These  cases  are  not  to  be  distinguished 
from  the  present,  and  therefore  I  think  the  defendant  is  entitled  to 
judgment. 

AsHHURST,  J.  —  The  whole  question  depends  on  the  particular 
words  of  this  devise.  Had  the  devisor  used  these  words,  "if 
Michael  Lea  shall  attain  the  age  of  twenty-four,"  that  would  have 
made  it  a  condition  precedent,  and  no  interest  would  have  vested 
in  him,  unless  he  had  attained  that  age.  But  here  the  devisee's  estate 
was  to  take  effect  in  possession  when  he  should  attain  the  age  of 
twenty-four.  And  this  is  like  the  case  of  a  legacy  to  be  paid  when 
the  party  attains  the  age  of  twenty-one  that  is  a  vested  legacy ; 
but  if  the  legacy  be  to  be  paid  if  the  legatee  attain  the  age  of 
twenty-one,  it  is  not  vested.  The  case  of  Manfield  v.  Dugard  is 
precisely  like  the  present.  Therefore,  on  the  authority  of  that 
and  the  two  other  cases,  this  interest  vested  immediately  in  Michael 
Lea,  though  he  would  not  have  been  entitled  to  the  possession  till 
he  had  attained  the  age  of  twenty -four. 

Grose,  J.*  —  I  can  no  more  distinguish  this  case  from  that  in 
Burrow,  than  Lord  Mansfield  could  that  from  the  case  in 
Equity  *  Cas.  Abr.     And  this  construction  is  consonant  to  [*  44] 
the  testator's  intention :  for  otherwise,  had  Michael  Lea  left 
any  issue,  they  would  not  have  taken  anything  under  the  will ; 
^  Mr.  J.  BvLLBS  was  sitting  for  the  Lord  Chakcbllob. 
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but  it  was  nndoobledlj  tbe  testatof^s  intention  that  Michael  Lea 
and  his  childien  shoold  take  the  whole.  And  that  was  one  reason 
relied  on  in  the  case  in  Bmrow. 

JmdfmaUfoT  ike  de/tHdauL 

ENGLISH  HOTE& 

In  Simmamds  t.  Cifck  (1861),  29  Bear.  455,  the  testator  gare  the 
jearlj  rents  and  profits  of  all  his  real  estate,  and  the  interest  diridends 
and  jearij  produce  of  all  his  peisonal  estate,  onto  his  wife  Ann  for  her 
life,  and  after  her  decease  he  gare,  derided,  and  heqoeathed  all  his  real 
and  personal  estates  unto  and  to  the  nse  <^  his  sons,  A.  C^  £»  C,  and 
F.  C,  and  his  grand-danghter  £.  B.  Su,  prorided  she  lired  to  attain 
the  age  of  twenty-one  years,  their  respectire  heiis,  execntois,  adminis- 
trators, and  assigns  absolntely;  and  he  ^pointed  his  three  sons  execu- 
tors. The  testator  was  snrriTed  by  his  wife,  bat  she  died  when  the 
grand-daughter  £.  B.  S.  was  abont  the  age  of  seren  years.  Tbe  snit 
was  instituted  on  behalf  of  £.  B.  S.,  praying  the  administration  of  the 
estate,  and  that  the  plaintiffs  contingent  share  might  be  ascertained 
and  secured.  A  decree  was  made  directing  the  usual  acoonnts  and 
inquiries  as  to  the  personal  estate,  together  with  an  inquiry  as 
to  the  real  estate,  and  an  account  of  the  rents  which  had  been 
received  by  the  sons.  Tbe  defendants  presented  a  petition  of  rehear- 
ing. Tbey  laised  no  question  as  to  the  personal  estate,  but  submitted 
that  the  plaintiff  was  not  entitled  to  any  part  of  the  real  estates.  Sir 
J.  EoMiULT,  M.  'ELy  after  reading  the  words  of  the  bequest,  said: 
'<!  haye  no  doubt  that  this  is  a  condition  subsequent.  Suppose  the 
deyise  were  put  in  this  form :  ^  I  gire  Whiteacre  to  my  grand-daugh- 
ter, provided  she  marries  my  nephew  on  or  before  attaining  twenty-one.' 
That  is  similar  to  tbe  limitation  in  one  of  the  cases  cited.  Or  suppose 
it  was  in  these  terms :  '  I  devise  the  estate  to  my  grand-daughter, 
provided  she  goes  to  Home  before  she  attains  twenty-one.'  In  both  the 
cases  tbe  gift  would  be  vested.  Here  be  says,  I  give  her  the  estate 
<  provided  she  lives  to  attain  the  age  of  twenty-one  years.'  Why  that 
should  not  be  a  condition  subsequent,  it  is  impossible  for  me  to  under- 
stand. ...  I  am  of  opinion  that  tbe  original  decree  was  right,  and 
H  B.  S*  took  this  devise  coupled  with  a  condition  subsequent,  and  if 
^lu*  should  die  under  the  age,  her  estate  will  be  divested,  but  that  in 
tht*  meantime  she  is  entitled  to  the  rents  and  profits  of  the  estate." 

Iti  Ed(;eu>orth  v.  Edge%corth  (H.  L.  1869),  L.  R.  4  H.  L.  35,  the 
tt^j^tjvtor  devised  lands  to  his  brother  C.  for  life,  and  in  de&ult  of  C. 
htivtiig  issue  living  at  the  time  of  his  death,  to  his  next  brother  F.  B. 
tut  lifc»,  and  in  default  of  F.  B.  having  issue  living  at  the  time  of  his 

^,  to  his  youngest  brother  P.  in  fee.     He  then  described  how  C.'s 
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children  should  take  (namely,  in  tail  male),  and  proceeded  thus: 
''  And  in  case  F.  B.  should  cmne  to  the  possession  of  the  said  estates 
hefore  limited  to  him,  and  should  die  leaving  issue,  said  issue  to  take 
in  like  manner/'  as  before  limited  to  the  issue  of  C.  F.  B.,  died  in  the 
lifetime  of  C,  leaving  a  son  who  died  (also  in  the  lifetime  of  C),  leav- 
ing a  child.  It  was  held  that,  although  F.  B.  never  came  to  the 
possession,  the  child  and  heir  of  the  son  of  F.  B.  succeeded  upon  the 
death  of  G.  without  issue.  Lord  Westbury  explains  the  principle  as 
follows  (L.  K.  4  H.  L.  41):  ''It  is  impossible  to  annex  to  an  estate 
previously  clearly  given,  an  additional  condition  from  words  which  are 
capable  of  being  rendered  historically,  that  is,  which  may  be  inter- 
preted as  a  description  only  of  what  must  occur  before  the  estate 
given  to  the  person  in  remainder  can  arise.  The  antecedent  limita- 
tion must  fail.  If  the  antecedent  limitation  fails,  then  the  person  iii 
remainder  is  said  to  come  into  possession.  Although  that  event  does 
not  actually  happen,  yet  it  happens  in  this  way  —  the  estate  given  to 
him  becomes  an  estate  by  virtue  of  which  he  would  be  entitled  to 
possession  in  consequence  of  the  failure  of  the  antecedent  limitation." 

In  Andrew  v.  Andrew  (C.  A.  1875),  1  Ch.  D.  410,  45  L.  J.  Ch.  232, 
the  testator  devised  lands  to  his  son  T.  for  life,  ''  and  from  and  after 
his  decease  unto  his  eldest  son,  if  he  shall  have  arrived  at  the  age  of 
twenty-one,  or  so  soon  as  he  shall  arrive  at  that  age;  and  in  default  of 
his  having  a  sou,  then  to  the  eldest  son  of  my  natural  son  H.  A.  for 
ever.^'  T.  died  leaving  an  eldest  son,  a  minor.  The  Court  of  Appeal 
(reversing  the  judgment  of  Hall,  Y.-C.)  made  a  declaration  that  on 
death  of  T.  his  infant  son  took  an  estate  in  fee  in  the  lands  liable  to  be 
divested  in  the  event  of  his  death  under  twenty-one. 

A  similar  principle  prevailed  in  the  old  cases  where  the  question  was 
whether  a  remainder  was  contingent,  and  so  liable  to  be  defeated.  So 
in  Doe  d.  Hunt  v.  Moore  (1811),  14  East,  601,  13  B.  B.  329,  under  a 
devisee  in  fee  to  J.  M.,  ''when  he  attains  the  age  of  twenty-one  years, 
.  .  .  but  in  case  he  should  die  before  he  attains  the  age  of  twenty-one 
years,"  then  over,  it  was  held  (following  Edwards  v.  Hammond^  3  Lev. 
132,  and  Bromfield  v.  Crowder,  1  Bos.  &  P.  (N.  B.)  313,  then  recently 
affirmed  in  the  House  of  Lords)  that,  although  at  the  death  of  the 
testator,  J.  M.  had  not  attained  twenty-one,  yet  he  took  a  vested  inter- 
est only  liable  to  be  divested  upon  his  dying  under  twenty-one.  In 
other  words,  the  attainment  of  the  age  was  not  a  condition  precedent  of 
the  estate  vesting  in  him. 

Before  applying  any  analogous  principle  to  legacies  of  personal 
estate,  it  seems  necessary  to  keep  in  mind  the  caution  of  Lord  Selbobne 
in  Pearks  v.  Moseley  (H.  L.  1880),  5  App.  Cas.  714,  721,  where,  after 
referring  to  the  authorities,  beginning  with  Boraston^s  Case,  and  in- 


590  WILL. 

lot.  12^  IS.  —  BoftftOB*!  Oue ;  Doe  d.  Wheedoa  ▼.  Laa. — V«tM. 

eluding  Edwards  v.  Hammond  and  Bromfteld  t.  Crowder^  he  sajs : 
''The  rule  of  oonstmction  adopted  in  those  authorities  depends  parti j 
on  the  law  as  to  contingent  remainders^  and  partly  on  the  principle, 
thaty  as  to  real  estate,  the  Courts  are  always  unwilling  to  hold  the  fee 
to  be  in  abeyance.  ...  I  am  not  aware  that  [these  considerations]  ha^e 
ever  been  applied  to  gifts  of  personal  estate." 

But  there  are  cases  relating  to  personal  estate  where  a  somewhat 
analogous  principle  has  been  adopted.  Thus  in  Pearsall  y.  Simpson 
(1808),  15  Ves.  29,  10  K  £.  1,  there  was  a  legacy  in  trust  to  pay  the 
interest  to  the  separate  use  of  A.  for  life,  and  after  her  decease,  as  to 
the  capital,  for  her  children :  if  no  child,  to  pay  the  interest  to  her 
husband  during  his  life;  and  from  and  after  his  decease,  in  case  he 
shall  become  entitled  to  such  interest,  then  to  pay  the  principal  to 
other  persons :  it  was  decided  by  Sir  William  Grant,  M.  B.,  that 
although  the  husband,  having  died  during  the  wife's  life,  never  became 
entitled  to  the  interest,  the  limitation  over  took  effect. 

The  principle  is  thus  stated  by  Vice-Chancellor  Sir  Page- Wood  in 
Maddison  v.  Chapman  (1858),  4  K.  &  J.  709:  ''The  class  of  author- 
ities of  which  PearsaU  v.  Simpson  (supra)  may  be  taken  as  the  leading 
case,  merely  establish  that,  where  there  is  a  limitation  over,  which, 
though  expressed  in  the  form  of  a  contingent  limitation,  is,  in  fact, 
dependent  upon  a  condition  essential  to  the  determination  of  the  inter- 
ests previously  limited,  the  Court  is  at  liberty  to  hold  that,  notwith- 
standing the  words  in  form  import  contingency,  they  mean  no  more,  in 
fact,  than  that  the  person  to  take  under  the  limitation  over  is  to  take 
subject  to  the  interests  so  previously  limited.  I  apprehend,  the  true 
way  of  testing  limitations  of  that  nature  is  this:  Can  the  words  which 
in  form  import  contingency,  be  read  as  equivalent  to  '  subject  to  the 
interests  previously  limited '  ?  Take  the  simplest  case :  A  limitation  to 
A.  for  life,  remainder  to  B.  for  life,  and  upon  the  decease  of  B.,  '  if  A. 
be  dead,'  than  to  C.  in  fee.  There  the  limitation  to  C.  is  apparently 
made  contingent  upon  the  event  of  A's.  dying  in  the  lifetime  of  B. 
Nevertheless,  inasmuch  as  the  condition  of  A's.  death  is  an  event  essen- 
tial to  the  determination  of  the  interest  previously  limited  to  him,  the 
Court  reads  the  devise  as  if  it  were  to  A.  for  life,  remainder  to  B. 
for  life,  and  on  B.'s  death,  suljeet  to  AJs  life  interest  (if  any),  to  C. 
in  fee." 

The  observations  (above  cited)  of  Sir  W.  Pagb-Wood  in  Maddison  v. 
Chapman^  were  applied  by  Kay,  J.,  in  In  re  Martin^  Smith  v.  Martin 
(1885),  64  L.  J.  Ch.  1071,  53  L.  T.  34,  to  the  construction  of  a  will 
whereby  the  testatrix  devised  lands  upon  trust  for  A.  for  life;  and 
after  her  death  upon  trust  for  B.  for  life,  "  if  she  should  be  living  at 
the  time  of  the  decease  of  the  said  A.;  but  if  she  should  be  then  dead," 
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upon  trust  for  G.  and  D.  as  tenants  in  common  absolutely.  There  was 
a  gift  of  the  residue  of  her  estate  in  favour  of  B.  absolutely.  B.  survived 
A.  On  B.'s  death  the  question  arose  as  to  the  succession.  Kay,  J., 
held  that  the  gift  over  to  C.  and  D.  took  effect,  and  that  they  became 
absolutely  entitled. 

AMERICAN  NOTES. 

Where  a  devise  of  real  property  is  made  to  one  from  and  after  the  termina- 
tion of  an  intermediate  estate,  the  fact  that  the  devisee  is  not  to  have  the 
enjoyment  of  possession  until  the  termination  of  the  intermediate  estate  does 
not  prevent  the  vesting  of  the  remainder  immediately  upon  the  death  of  the 
testator.  If  a 'devise  is  made  to  one  until  another  shall  arrive  at  a  certain 
age,  when  the  property  is  given  to  such  other  person,  the  remainder  vests 
in  him  immediately  upon  the  testator's  death.  Words  in  a  will,  directing 
land  to  be  conveyed  to  or  divided  among  remainder-men  at  the  expira- 
tion of  a  particular  estate,  are  to  be  presumed,  unless  clearly  controlled 
by  other  provisions,  to  relate  to  the  beginning  of  enjoyment  by  remainder- 
men, and  not  to  the  vesting  of  the  title  in  them.  Mc Arthur  v.  Scottf  113 
United  States,  340  ;  Cropley  v.  Cooper^  19  Wallace  (U.  S.),  167,  in  which  the 
court  refer  to  Bcraston's  Case^  supra,  p.  579,  as  a  canon  of  English  law  and 
conclusive  in  American  Courts ;  Poor  v.  Considine,  6  Wallace  (U.  S.),  458, 
476. 

A  devise  to  one  when  he  arrives  at  a  given  age,  there  being  an  interme- 
diate estate  in  another,  vests  on  the  death  of  the  testator,  and  is  not  divested 
by  the  death  of  the  devisee  before  reaching  the  specific  age.  Linton  v.  Lay-  . 
cock,  33  Ohio  State,  128  ;  Bolton  v.  Ohio  Nat,  Bank,  50  Ohio  State,  290 ;  Lotoe 
V.  Bamett,  88  Mississippi,  329 ;  Hancock  v.  Titus,  89  Mississippi,  224  ;  CoUier^s 
Will,  40  Missouri,  287;  Byrne  v.  France,  131  Missouri,  639;  Watkins  v.  Quarles, 
23  Arkansas,  179;  Roberts  v.  Brinker,  4  Dana  (Ky.),  570  ;  Danforth  v.  Talbot, 
7  B.  Monroe  (Ky.),  623  ;  Grigsby  v.  Breckinridge,  12  id.  629;  Christofferson 
V.  Pfennig,  16  Washington,  491 ;  Harris  v.  Alderson,  4  Sneed  (Tenn.),  250; 
Harrison  v.  Moore,  64  Connecticut,  344 ;  Wheeler  v.  Brewster,  68  Connecticut, 
177;  Grimmer  v.  Friederich,  164  lUinois,  245;  Springer  v.  Savage,  143  Illinois, 
301 ;  Knight  v.  Pottgieser,  176  Illinois,  368 ;  Foster  v.  Wick,  17  Ohio,  250, 
when  the  language  was  *'  providing  they  live  to  legal  age  ** ;  Brasher  v.  Marsh, 
15  Ohio  State,  103 ;  Wright  v.  Oooden,  6  Houston  (Del.),  397  ;  Marshall  v. 
Augusta,  5  Appeal  Cases,  District  of  Columbia,  183;  Snydefs  Estate,  180 
Pennsylvania  State,  70 ;  Jeremy's  Estate,  178  id.  477 ;  Young  v.  Stoner,  37  id. 
105 ;  Packard  v.  Packard,  16  Pickering  (Mass.),  191 ;  Baker  v.  McLeod,  79 
Wisconsin,  534 ;  Woodman  v.  Woodman,  89  Maine,  128. 

A  testator,  after  devising  to  his  wife  all  the  income  of  all  his  real  and  per. 
sonal  property  during  her  natural  life,  devised  to  five  of  his  children  as  fol- 
lows :  all  the  property  both  real  and  personal  that  may  be  left  at  the  death  of 
my  wife,  to  be  divided  equally  between  the  last  five  named  children.  And 
provided,  furthermore,  that  if  any  of  the  last  five  named  children  die  before 
my  wife,  then  the  property  to  be  equally  divided  between  the  survivors. 
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BUmchard  v.  Blanchard,  1  Allen  (Mass.),  223,  Mr.  Justice  Hoar,  delivering 
the  opinion,  said:  **  The  first  clause  of  the  devise  to  the  children  is  certainly 
sufficient,  if  it  stood  alone,  to  create  a  vested  remainder  in  all  the  children. 
•  .  .  The  difficulty  arises  from  the  remaining  sentence,  which  is  a  proviso 
containing  a  limitation  over  of  the  estate  thus  devised  to  the  children  respec- 
tively, upon  the  contingency  of  either  of  them  dying  before  their  mother,  either 
with  or  without  issue.  Although  this  is. in  the  form  of  a  proviso,  yet  there 
are  numerous  cases  in  which  a  limitation  thus  expressed  has  been  held  to 
qualify  in  its  inception  the  interest  or  estate  before  devised,  and  to  make  that 
contingent  which  would  otherwise  have  been  vested.  And  there  is  no  doubt 
that  if  the  effect  of  this  clause  is  to  limit  the  remainder  to  such  of  the  children 
named  as  should  survive  their  mother,  then  it  is  a  contingent  remainder.*' 
But  it  was  held,  that  the  children  named  took  vested  remainders.  See  also 
Woodman  v.  Woodman,  89  Maine,  128. 

A  devise  to  trustees  to  hold  in  trust  until  the  end  of  twenty  years  from  the 
death  of  the  testator,  or  until  his  youngest  child  should  become  of  age,  which 
ever  should  fii-st  happen,  then  the  whole  to  be  divided  among  the  testator's 
children,  gives  them  a  vested  remainder.  Meyer  v.  Eisler,  29  Maryland,  28. 
See  similar  decisions,  Hancock  v.  Titus ,  39  Mississippi,  224 ;  Lotoe  v.  Bamett^ 
38  id.  329  ;  Collier's  Will,  40  Missouri,  287;  Dawson  v.  Schaefer,  52  New  Jer- 
sey  Eq.  341 ;  Toner  v.  Collins^  67  Iowa,  369 ;  Chrislofferson  v.  Pfennig,  16 
Washington,  491;  DdU  v.  White,  33  Connecticut,  294;  Hinrichsen  v.  Hin^ 
richsen,  172  Illinois,  462;  Woodman  v.  Woodman,  89  Maine,  128. 

In  a  few  cases  a  different  view  of  the  law  has  been  taken.  Thus  where  a 
testator  devised  his  real  estate  to  his  wife  during  the  minority  of  his  children, 
and  *'  when  my  youngest  child  arrives  at  full  age,  I  desire  that  the  real  estate 
be  equally  divided  between  my  children,  their  heirs,  or  survivors  of  them," 
said  children  took  no  vested  interest  in  the  land  until  the  youngest  child 
attained  majority,  and  therefore  a  devise  of  her  interest  therein  by  one  who 
died  before  that  time,  passed  no  title  thereto.  McClain  v.  Capper,  98  Iowa, 
145.     And  see  Lambert  v.  Livingston,  181  Illinois,  161. 

The  law  favors  the  earliest  possible  vesting  of  estates,  and  wills  are  con- 
strued as  vesting  estates  in  prcesenti,  unless  an  intention  to  postpone  the  vest- 
ing is  made  clear.  McComb  v.  McComb,  96  Virginia,  779 ;  Aspy  v.  Lewis,  152 
Indiana,  493 ;  Woodman  v.  Woodman,  89  Maine,  128 ;  Gingrich  v.  Gingrich,  146 
Indiana,  227,  229,  citing  Williams  v.  WUliams,  91  Kentucky,  547.  Many 
Indiana  cases,  Scojield  v.  OlcoU,  120  Illinois,  362 ;  Hawkins  v.  Bohling,  168 
Illinois,  214;  Hinrichsen  v.  Hinrichsen,  172  Illinois,  462 ;  Toner  v.  Collins,  Q7 
Iowa,  369  ;  State  v.  Willrich,  7^  Minnesota,  165;  Collier's  WiU,  40  Missouri, 
287;  Dulany  v.  Middkton,  72  Maryland,  67. 

The  words  ^'  from  and  after  "  used  in  a  testamentary  gift  of  a  remainder, 
following  a  life  estate,  do  not  afford  sufficient  ground  in  themselves  for 
adjudging  that  the  remainder  is  contingent  and  not  vested,  and  unless  their 
meaning  is  enlarged  by  the  context,  they  are  to  be  regarded  as  defining  the 
time  of  enjoyment  simply  and  not  of  the  vesting  of  title.  Nelson  v.  Rfissell, 
135  New  York,  137;  Hersee  v.  Simpson,  154  New  York,  496;  Hoover  v. 
Hoover,  116  Indiana,  498;  Gingrich  v.  Gingrich^  146  Indiana,  227. 
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The  word  "  if  "  denotes  a  contingency ;  but  where  a  legacy  or  devise  is 
made  to  one  '*  if  "  he  reaches  a  certain  age,  or  "  if  "  he  or  she  marries,  the 
legacy  or  devise  is  generally  regarded  as  vested  where  there  is  a  limitation 
over  in  case  the  legatee  or  devisee  dies  before  reaching  that  age,  or  before 
marriage  ;  for  the  limitation  over  is  construed  as  indicating  that  the  testator 
meant  that  the  devise  or  legacy  should  vest  at  his  death.  This  rule  of  con- 
struction is  applicable  where  other  similar  words  of  contingency  are  used. 
Nixon  V.  Roblnna,  24  Alabama,  663  ;  Grossman's  Estate,  48  Huii(N.  T.),  617. 


No.  14.  — SKET  V.  BARNES. 
(1816.) 

BULB. 

Where  a  gift  is  made  in  terms  such  as^  without  more, 
to  create  a  vested  interest  in  a  person  indicated,  it  will  not 
be  divested  without  clear  expression  of  intention,  and  an 
event  exactly  answering  to  the  event  described  as  intended 
to  divest  the  interest. 

Skey  v.  Barnes. 

8  Merivale,  335-346  (17  R.  R  91). 

Vested  Reversion.  —  Subsequent  Gift  over.  —  No  dieesting  without  Clear  Words, 

Testator  gives  his  personal  estate  to  trustees,  upon  trust  to  pay  the  [835] 
interest  to  his  daughter  E.  S.  for  her  life,  and  after  her  decease,  to  pay 
and  divide  the  principal  among  the  children  of  his  said  daughter,  and  the  issue 
of  a  deceased  child,  as  she  should  appoint,  and  in  default  of  appointment  to 
go  to  and  be  equally  divided  among  them ;  and  if  but  one,  then  to  such  only 
child ;  the  portions  of  sons  to  be  paid  at  their  respective  ages  of  twenty-one, 
and  of  daughters  at  their  respective  ages  of  twenty-one,  or  man-iage.  If  no 
issue,  or  all  die  before  their  respective  portions  become  payable,  then  over. 

The  shares  are  so  given  as  to  vest  immediately  in  the  children  of  E.  S., 
though  liable  to  be  divested  by  all  dying  under  twenty-one,  without  issue. 

The  share  of  a  child  so  dying  was  therefore  held  to  pass  to  its  representa- 
tive. 

John  BrockhuTst  bj  his  will  devised  his  real  estates  to  the 
defendant  Barnes  and  another  (whom  he  also  appointed  executors 
of  his  will)  and  their  heirs,  during  the  life  of  his  daughter  Eleanor 
(wife  of  the  defendant  James  Skey)  upon  trust,  during  her  life,  to  paj 
the  rents  and  profits  to  her  separate  use ;  with  remainder  to  the 
VOL.  XXV.  —  38 
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use  of  her  first  and  other  sons  in  tail-male;  in  default  of  such 
issue  to  the  use  of  all  and  every  her  daughters  as  tenants  in  com- 
mon in  tail  with  cross  remainders ;  and  for  default  of  such  issue 
to  the  use  of  his  nephew  Thomas  Brockhurst  in  fee.  He  also  gave 
and  bequeathed  to  his  said  trustees,  their  executors,  &c.,  all  his 
personal  estate  and  effects,  in  trust  to  sell,  and  invest  the  produce 
on  real  or  government  securities,  and  to  pay  the  interest  to  his 
daughter  Eleanor  during  her  life  for  her  separate  use ;  and  after 
her  decease,  "  to  pay  and  divide  the  whole  of  the  said  trust  moneys 
to  and  amongst  alf  and  every  the  child  or  children  of  the  body  of 
my  said  daughter  lawfully  to  be  begotten,  and  the  lawful  issue  of 

a  deceased  child,"  in  such  proportions  as  his  said  daughter 
[*  336]  should  by  will  appoint ;  *  and  in  default  of  appointment 

then  the  same  "  to  go  to,  and  be  equally  divided  between 
them  share  and  share  alike,  and,  if  there  should  be  but  one  child, 
then  to  such  only  child ;  the  portion  or  portions,  parts  or  shares  of 
such  of  them  as  shall  be  a  son  or  sons  to  be  paid  at  his  or  their 
respective  ages  of  twenty-one,  and  the  portion  or  portions  of  such 
of  them  as  shall  be  a  daughter  or  daughters  to  be  paid  at  her  or 
their  respective  ages  of  twenty-one  or  days  of  marriage  first  hap- 
pening ;  but,  in  case  there  shall  be  no  such  issue  of  the  body  of 
my  said  daughter,  or  all  such  issue  shall  die  without  issue,  before 
his  or  their  respective  portions  should  become  payable  as  afore- 
said," then  £1000  for  his  sister  Mary  and  her  family,  as  therein 
mentioned ;  and,  as  to  £1500,  for  his  niece  Ann  Wells  and  her 
family,  in  like  manner;  and  in  case  there  should  be  no  issue 
of  either,  for  his  said  nephew  Thomas  Brockhurst,  whom  he  also 
made  his  residuary  legatee.  The  will  contedned  a  proviso  that  it 
should  be  lawful  for  the  trustees,  &c.,  to  pay  and  apply  the  interest 
of  the  respective  children's  portions  towards  their  education  and 
maintenance  until  their  respective  portions  should  become  payable. 
The  testator  died  after  making  his  will,  leaving  the  said  Eleanor 
Skey,  his  only  child,  who  received  the  interest,  &c.,  of  the  personal 
estate  for  her  life,  and  died  on  the  18th  of  December,  1794,  intes- 
tate, and  having  made  no  appointment,  leaving  the  defendant 
James  Skey  (her  husband),  the  plaintiff  (her  son),  the  defendant 
Mary  Skey,  and  Frances,  Sarah,  and  Elizabeth  Skey  (all  since 
dead),  her  daughters,  her  surviving ;  of  whom  Elizabeth  died  in 
January,  1811,  under  twenty-one,  unmarried,  and  intestate;  Sarah 
died  in  October,  1811,  having  attained  twenty-one,  and  having  by 
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her  last  will  appointed  the  defendants  George  Skey,  and 
Mary  (her  *  sister),  executor  and  executrix ;  and  Frances  [*  337] 
died  in  1813,  intestate  and  unmarried,  but  having  attained 
twenty-one.    Administration  both  to  Elizabeth  and  Frances  was 
taken  out  by  the  defendant  James  Skey,  their  father. 

The  question  was  as  to  the  share  of  Elizabeth  (who  had  died 
under  twenty-one  and  unmarried),  to  which  the  plamtiff  claimed 
to  be  entitled,  together  with  the  defendant  Mary  and  the  repre- 
sentatives of  Sarah  and  Frances,  respectively,  by  right  of  survivor- 
ship. 

The  defendant  James  Skey  (the  father),  on  the  contrary,  insisted 
that  the  share  of  Elizabeth  was  a  vested  interest,  transmissible  to 
her  personal  representatives,  and  he  claimed  to  be  entitled  to  it  by 
having  taken  out  administration. 

Hart,  Bell,  and  Dowdeswell,  for  the  plaintiff:  — 

A  general  rule  of  construction,  relative  to  the  vesting  of  legacies, 
is  that,  "  when  a  legacy  is  given  to  A.  to  be  paid,  or  payable,  at  a 
given  period,  the  legacy  will  be  considered  as  vested  immediately, 
although  not  to  be  paid  until  the  period  assigned,  as  debitum  in 
prcesentiy  solvendum  infuturo;  the  time  being  annexed  to  the  pay- 
ment only,  and  not  to  the  legacy  itself."^  But,  when  the  time 
appointed  for  payment  of  a  legacy  is  annexed  to  the  very  substance 
of  the  gift,"  as  a  gift  to  A.  "  at,  or  if,  or  when,  or  provided  he  attains 
twenty-one,"  the  legacy  will  not  vest  in  such  cases  before  the  arrival 
of  the  prescribed  period.  And,  wherever  the  will  necessarily  re- 
quires a  different  construction,  so  as  to  give  it  effect,  the 
rule  will  yield  to  such  necessary  construction.  *  Scott  v.  [*  338] 
Bargeman,  2  P.  Wms.  69,^  Mackell  v.  Winter,  3  Ves.  536, 

^  I  Roper  on  Legacies,  151,  referring  to  two  eldest  daughters  died  under  twentj- 

Jackson  v.  Jackson^  1  Ves.  217  ;  Bolger  y.  one,  and  nninarried.    The  third  attained 

Mackell,  5  Ves.  509.  twenty-one ;     and    the    question    being 

3  One  haying  a  wife  and  three  daugh-  whether  she  was  entitled  to  all,  or  what 
ters  deyises  to  his  wife,  upon  condition  part  of  the  £900,  the  Lord  Chancellor 
that  she  would  pay  £900  into  the  hands  of  (Macclbsfibld)  held  she  was  entitled  to 
J.  S.  in  trust  to  lay  out  at  interest,  and  the  whole,  because  (according  to  the  re- 
pay the  interest  to  his  wife  during  widow-  port)  the  shares  did  not  yest  absolutely  in 
hood,  and  after  her  death  or  second  mar-  any  of  the  daughters  under  age,  in  regard 
riage  in  trust  to  diyide  the  same  equally  it  was  possible  all  the  three  might  die  be- 
among  the  three  daughters  at  their  re-  fore  twenty-one  or  marriage,  in  which  case 
spectiye  ages  of  twenty-one  or  marriage ;  it  was  devised  oyer.  But,  as  to  the  ground 
provided  that  if  all  his  three  daughters  assigned  for  the  decision,  see  the  judgment 
should  die  before  their  legacies  should  be-  of  the  Master  of  the  Rolls  in  the 
come  payable,  the  mother  should  have  the  present  case. 
£900.      The  wife  married  again.      The 
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Warlidge  v.  Ckurckitt,  3  Bro.  465,  Anon.  Dyer,  303.  Upon  the 
whole  context  of  this  will,  it  is  evident  that  it  was  intended  the 
shares  should  not  vest  till  twenty-one ;  but  that,  in  the  event  of 
the  death  of  any  under  that  age,  the  others  should  take  by  sur- 
vivorship. If  there  should  be  but  one  child,  the  whole  was  to  go 
to  that  child.  The  limitations  over  are  only  in  the  event  of  all 
dying  under  twenty-one,  or  (if  daughters)  unmarried.  The  gift, 
and  the  time  of  payment,  are  clearly  annexed  to  each  other.  The 
shares  are  given  to  trustees,  until  they  respectively  become  payable, 
with  a  discretionary  power  of  applying  the  interest  of  the  respective 
shares  towards  the  education,  or  maintenance,  or  other  benefit,  or 
advantage,  of  the  several  legatees,  until  their  respective  portions 
should  become  payable,  subject  to  the  said  contingencies  of 
[*  339]  his  daughter  dying  and  leaving  no  children,  *  or  all  dying 
without  issue  before  their  respective  portions  become  pay- 
able. 

The  case  of  ScoU  v.  Bargeman  is  a  direct  authority  for  this  con- 
struction. 

Sir  Samuel  Bomilly,  Agar,  and  J.  Martin,  for  the  defendants :  — 

This  is  a  mere  question  of  construction,  as  to  which  there  is  no 
case  in  point  except  Scott  v.  Bargeman.  The  interests  are  vested, 
subject  to  be  divested  in  the  event  of  all  dying  under  twenty-one. 
In  this  way  of  putting  it,  there  is  no  inconsistency  or  contradic- 
tion. The  question  is,  only,  whether  it  is  or  not  a  vested  interest ; 
and  tins  depends  on  another  question,  whether  the  postponement 
iiri808  out  of  the  character  of  those  who  are  to  take,  or  the  nature 
of  t)io  fund.  Here  the  payment  is  necessarily  postponed  on  ac- 
count of  the  life-interest  of  the  mother.  Scott  v.  Bargeman  has 
iiovor  Ihmju  referred  to  as  authority  in  any  subsequent  cases ;  and 
ti\o  argument  upon  which  the  decision  appears  to  be  founded  is  al- 
tt)^tttl\or  fallacious. 

Tlio  (M180  in  Dyer  was  a  case  of  necessary  implication.  The  tes- 
tutor  tlioro  said,  the  estate  should  not  go  over  to  his  right  heirs  ex- 
oopt.  upon  fiiilure  of  all  Ms  issue.  Therefore  it  necessarily  followed 
thnt  thoru  must  bo  cross  remainders. 

\\\  MitcMl  v.  irinter,  only  one  case  of  survivorship  was  provided 
for,  \n\i  others  wore  hold  to  be  implied. 

Thin  irt  tho  more  onlinary  case,  of  dying  under  twenty-one  with- 
out louving  issue. 
I»!U01       •III  Hiirnson  v.  Foreman,  5  Ves.  207  (5  R  R.  28>, 
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the  doctrine  of  Lord  Alvanley  is  that,  where  there  are  clear 
words  of  gift,  creating  a  vested  interest,  the  Court  will  never  per- 
mit that  absolute  gift  to  be  defeated,  unless  it  is  perfectly  clear 
that  the  very  case  has  happened,  in  which  it  is  declared  that  the 
interest  shall  not  arise.  That  it  must  be  determined  that,  upon  the 
words  of  the  will,  there  was  a  vested  interest,  which  was  to  be  di- 
vested only  upon  a  given  contingency;  and  the  single  question  was, 
whether  that  contingency  had  happened. 

Sir  W.  Grant,  M.  R  :  — 

Upon  the  face  of  the  will,  and  independently  of  authority,  I 
should  have  found  little  difficulty  in  deciding  this  case.  I  should 
have  said,  the  shares  of  the  residue  are  so  given  as  to  vest  imme- 
diately in  the  children  of  the  daughter,  though  liable  to  be  divested 
by  their  all  dying  without  issue  under  twenty-one.  The  contin- 
gency on  which  they  were  to  be  divested  has  not  happened.  They 
therefore  continued  vested,  and  the  share  of  a  child  dying  under 
twenty-one  passes  to  its  representative.  But  it  was  said  that  such 
a  decision  would  be  in  contradiction  to  the  authority  of  Scott  v. 
Bargeman,  2  P.  Wms.  69,  and  of  Mackell  v.  Winter,  3  Ves.  536. 
I  shall  show  hereafter  that  this  case  cannot  be  affected  by  the  last 
of  these  decisions.  As  to  the  first,  though  I  think  the  decision 
right  in  its  result,  I  doubt  much  whether  the  reporter  can  have 
correctly  stated  the  reason  on  which  it  was  grounded ;  for  it  seems 
to  imply  a  proposition  that  is  untenable  in  point  of  law,  namely, 
that  the  mere  circumstance  of  all  the  shares  being  given  over 
on  a  contingency  does,  of  itself,  and  without  more,  prevent  any 
of  the  shares  from  vesting  in  the  mean  time.  I  take 
it  *  to  be  clear,  that  a  devise  over  upon  a  contingency  has  [*341] 
no  such  eflfect,  provided  the  words  of  bequest  be,  in  other 
respects,  sufficient  to  pass  a  present  interest.  Such  a  devise  over 
of  the  entirety  may  indeed  be  called  in  aid  of  other  circumstances 
to  show  that  no  present  interest  was  intended  to  pass ;  and  there 
is  another  question  I  shall  presently  mention,  on  which  it  may  very 
materially  bear.  But,  that  it  is  alone  sufficient  to  prevent  vesting, 
cannot,  I  think,  be  maintained. 

In  Ingram  v.  STiepherd,  Amb.  448,  the  point  was  indeed  made; 
but  Lord  Northington  with  great  clearness  decided  against  it. 
There,  a  residue  of  real  and  personal  estate  was  given  to  the  chil- 
dren of  Frances  Shepherd ;  but  it  was  to  go  over  if  she  died  with- 
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out  leaving  issue.  The  children  that  had  come  into  esse,  filed  a 
bill  for  the  rents  and  profits  of  the  residuary  estate.  "  The  devisees 
over  contended  that  the  children  took  no  interest  in  the  residuum  in 
the  life  of  their  mother,  but  that  the  whole  was  contingent  till  her 
death ;  and  that  the  interest  and  profits  were  intended  to  accumu- 
late in  the  mean  time." 

"Lord  NoRTHiNGTON  was  very  clearly  of  opinion,  that  the 
daughters  took  a  feasible  interest  in  the  residue ;  and  put  the  case 
of  a  legal  devise  of  the  residue  to  the  daughters,  with  a  subsequent 
clause,  declaring,  that  if  all  the  daughters  should  die  in  the  life- 
time of  their  mother,  then  the  residue  should  go  over ;  that  would 
be  an  absolute  devise  with  a  defeasible  clause,  and  the  daughters 
would,  in  that  case,  be  clearly  entitled  to  the  interest  and  profits 
till  that  contingency  happened.  And  decreed  according  to  the 
prayer  of  the  bill,  with  liberty  to  apply  in  case  of  the  birth  of  any 

other  child." 
[*  342]  *  I  have  said  that  I  thought  the  decision  of  Scott  v. 
Bargeman  right  in  its  result,  though  not  for  the  reason 
assigned.  There  was  no  gift  to  the  daughters,  but  in  the  direction 
to  the  trustee  to  divide  the  fund  among  them  at  their  respective 
ages  of  twenty-one  years.  The  age  of  twenty-one  was  therefore 
part  of  the  description  of  the  legatees  among  whom  the  division 
was  to  be  made. 

On  that  principle,  Lord  Eosslyn,  after  consideration,  and  look- 
ing into  the  authorities,  decided  the  case  of  Batsford  v.  KebheU,  3 
Ves.  363  (4  R  R.  15).  There,  the  testatrix  gave  to  A.  the  divi- 
dends that  should  become  due  after  her  decease  upon  £500  three 
per  cent  bank  annuities,  until  he  should  arrive  at  the  full  age  of 
thirty-two  years,  at  which  time  she  directed  her  executors  to  trans- 
fer to  him  the  principal  sum  of  £500  of  her  three  per  cent  annui- 
ties for  his  own  use.  A.  died  before  he  attained  thirty-two ;  and 
tlie  question  was,  whether  the  vesting  of  the  legacy,  or  the  time  of 
paymeut  only,  was  postponed  till  the  legatee  should  attain  the  age 
of  thirty-two.  The  Lord  Chancellor  (Loughborough)  said  it 
struck  him  that  there  was  a  very  precise  distinction  in  that  case 
between  the  dividends  and  the  fund,  and  that,  if  he  construed  it  a 
gift  of  the  fund,  he  must  strike  at  the  suspension  of  it  till  the  age 
of  thirty-two ;  and  afterwards,  upon  reading  over  the  bill  and  look- 
ing at  the  cases,  said  he  was  confirmed  in  his  opinion,  adding  as 
^ffhUaws :  "  Upon  the  cases  it  appears  that  dividends  are  always  a 
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distinct  subject  of  legacy,  and  capital  stock  another  subject  of  leg- 
acy. In  this  case  there  is  no  gift  but  in  the  direction  for  payment ; 
and  the  direction  for  payment  attaches  only  upon  a  person  of  the 
age  of  thirty-two.  Therefore  he  does  not  fall  within  the  descrip- 
tion. In  all  the  other  cases  the  thing  is  given,  and  the  profit  of 
the  thing  is  given." 

*If  Lord  Macclesfield,  in  Scott  v.  Bargeman  had  [*343] 
upon  this  ground  decided  that  the  legacies  did  not  vest 
in  daughters  under  twenty-one,  the  circumstance  that  all  the 
shares  were  given  over  on  the  death  of  all  under  twenty-one 
might  bear  very  materially  on  the  question  that  would  then  arise, 
whether  the  survivors  would  be  entitled  to  the  share  of  a  daugh- 
ter dying  under  the  prescribed  age.  Primd  fade  there  was  no 
survivorship,  as  the  shares  were  given  equally.  Yet  the  share  of 
a  daughter  dying  under  twenty-one  could  not  be  said  to  be  undis- 
posed of,  so  as  to  sink  into  the  residue,  or  go  to  the  testator's  next 
of  kin,  for  there  was  an  event  in  which  the  devisee  over  might  be- 
come entitled  to  it.  Therefore,  as  the  mother  was  to  be  entitled  to 
the  whole  if  all  died  under  twenty-one,  and  yet  was  entitled  to 
nothing  unless  all  did  die  under  twenty-one,  survivorship  among 
the  children  themselves  seems  to  be  implied,  though  not  provided 
for  in  words ;  and  it  is  here,  and  here  alone,  that  the  analogy  from 
cross  remainders  has  any  application.  It  has  no  bearing  whatever 
on  the  other  and  primary  question,  whether  the  shares  do  or  do 
not  vest.  That  is  a  question  which  cannot  arise  in  cases  of  cross 
remainders.  The  only  estates  that  are  given,  namely,  estates  tail, 
do  vest.  The  question  is,  what  is  to  become  of  each  portion  of  the 
property,  as  each  estate  tail  determines.  If  the  limitation  over  is 
not  to  take  effect  till  a  failure  of  the  issue  of  all  the  devisees  in 
tail,  and  if  the  whole  is  then  to  go  over,  an  inference  arises,  that, 
in  the  mean  time,  the  several  devisees  in  tail  are  to  succeed  to  each 
other.  But,  with  respect  to  personal  property,  if  a  share  once  vests, 
though  liable  to  be  divested  on  a  contingency,  the  question  of  re- 
ciprocal succession  or  survivorship  never  can  arise.  If  the  contin- 
gency happens,  the  share  goes  over;  if  the  contingency 
does  not  *  happen,  the  share  remains  vested,  and  passes  to  [*  344] 
representatives. 

In  the  case  of  Mackell  v.  Winter}  although  Lord  Rosslyn  uses 

1  3  Yes.  536.    There  the  testatrix  di-    sold,  and  the  produce,  together  with  the 
rected  her  household  goods,  &c.,  to  be    residue  of  her  personal  estate,  she    be- 
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some  expressions  not  unlike  those  which  are  attributed  to  Lord 
Macclesfield  in  Scott  v.  Bargeman,  yet  there  is  not  to  be  found 
in  his  judgment  anything  like  a  distinct  proposition  that,  by  the 
devise  over,  without  more,  the  vesting  was  prevented.    He  makes 

two  questions.  First,  whether  the  shares  vested.  If  they 
[*  345]  *  did.  there  was  an  end  of  the  grand-daughter's  claim :  The 

representative  of  the  surviving  grandson  was  entitled.  If 
they  did  not,  still  there  was  a  second  question  to  be  considered ; 
whether  the  grand-daughter  was  entitled  to  the  whole  by  survivor- 
ship, there  being  no  provision  for  survivorship  in  the  case  that  had 
happened.  And  it  is  to  this  second  question  that  Lord  Rossltn 
(after  having  decided  upon  all  the  grounds  which  the  will  fur- 
nished, taken  together,  that  the  shares  did  not  vest)  principally 
applies  the  argument  drawn  from  the  mode  in  which  the  shares 
are  given  over.  But  what  are  the  grounds  on  which  he  holds  the 
shares  not  to  have  vested  ?  Not  merely  because  they  are  given 
over  —  but  because  he  thought  it  apparent  from  different  provi- 
sions in  the  will,  that  the  testatrix  did  not  mean  any  of  the  lega- 
tees to  take  an  interest  in  the  residue  before  twenty-one,  except 
in  so  far  as  the  executors  were  authorised  to  make  an  expenditure 
for  maintenance  or  preferment.  Everything  beyond  what  might 
be  wanted  for  those  purposes  was  to  be  accumulated.  Until 
twenty-one  none  of  them  was  to  have  any  right  to  the  accumula- 
tion ;  and,  if  they  all  died  under  twenty-one,  the  residue  with  the 
accumulations  was  to  go  over  to  the  testatrix's  nephew.  That,  to 
be  sure,  was  inconsistent  with  the  notion  of  a  vested  interest  in  a 

qneathed  to  her  two  gnrndsons  and  her  either  of  her  said  grandsons  should  die 
grand-danghter,  "to  he  eqnallv  divided  under  twenty-one,  the  share  of  her  said 
between  them  share  and  share  alike ;  the  grandson  so  dying  should  go  to  the  snr- 
shares  of  her  grandsons,  with  the  interest  vivor ;  and,  in  case  both  her  grandsons 
and  accumulations  (after  a  deduction  for  should  die  under  twenty-one,  and  her 
maintenance  and  advancement),  to  be  paid  grand-daughter  should  die  under  twenty- 
to  them  respectively  upon  their  attaining  one  and  unmarried,  the  whole  of  their 
their  ages  of  twenty-one,  and  the  share  of  respective  shares  should  go  over, 
her  grand-daughter,  with  the  interest  and  The  two  grandsons  died  under  twenty- 
accumulation,  at  twenty-one  or  marriage."  one  ;  the  grand-daughter  married.  The 
Then,  after  a  direction  for  maintenance  Mabtbr  of  thb  Rolls  declared  the  plain- 
and  advancement,  she  declared  that  in  tiff  (who  was  the  devisee  over)  entitled  to 
case  her  grand-daughter  should  die  under  the  two-thirds,  and  the  grand-daughter  to 
twenty-one  and  unmarried,  her  share  her  one  third  only.  But,  on  appeal,  the  de- 
should  go  to  and  be  equally  divided  be-  cree  was  reversed  and  the  grand-daughter 
tween  her  grandsons ;  and,  in  case  of  the  declared  entitled  to  the  whole,  upon  the 
death  of  either  of  them,  the  whole  should  ground  of  necessary  implication, 
be  paid  to  the  survivor ;  and  that,  in  case 
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residue,  which  entitles  the  legatee  to  the  produce  of  such  residue, 
even  when  the  payment  is  postponed  till  twenty-one.  But  in  the 
present  case,  there  is  not  a  single  circumstance  or  expression  in  the 
will,  that  has  been  relied  upon,  as  showing  an  intention  to  defer 
the  vesting,  excepting  the  bequest  over.  The  directing  payment 
to  be  made  at  twenty-one  does  not  postpone  vesting,  even  in  the 
case  of  a  common  legacy,  still  less  in  the  case  of  a  residue.  There 
is,  indeed,  a  clause  authorising  the  executors  to  apply  the  interest 
and  dividends  of  the  children's  portions  for  their  education, 
*  maintenance,  or  other  benefit  or  advantage ;  but  there  is  [*  346] 
nothing  that  can  exclude  their  right  to  the  surplus  of  in- 
come that  might  not  be  so  employed ;  nor  is  there  anything  that 
could  entitle  those  who  were  to  take  in  the  event  of  all  the  chil- 
dren's dying  without  issue  under  twenty-one,  to  claim  the  surplus 
interest  and  produce  of  the  residue  during  the  lives  of  those  chil- 
dren. Not  one  word  is  said  about  survivorship  among  the  chil- 
dren ;  whereas,  in  Mackdl  v.  Winter  there  was  an  anxious  provision 
for  survivorship  in  all  the  cases  that  had  occurred  to  the  testatrix, 
and  it  was  evident  that  it  was  by  a  mere  slip  that  it  was  not  pro- 
vided for  in  the  case  that  actually  happened. 

On  the  whole,  the  present  case  comes  round  to  what  is  stated  at 
the  outset,  —  namely,  that  the  shares  vested  from  the  beginning,  — 
that  the  contingency  has  not  happened  on  which  they  were  to  be 
divested,  —  consequently  the  share  of  the  deceased  child  has  been 
properly  paid  to  her  representativa 

ENGLISH  NOTES. 

The  rule  is  also  exemplified  by  Hutcheson  v.  Manninffton  (1791), 
1  Ves.  Jr.  366, 2  R.  R.  115,  where  a  testator,  after  reciting  that  his  prop- 
erty was  invested  in  securities  in  the  East  Indies,  gave  legacies  to  his 
brothers  and  sisters,  with  a  clause  to  each  directing  that  if  the  legatee 
should  die  before  he  or  she  "  may  have  received  the  legacy,"  it  should 
go  to  the  children  of  the  legatee,  and,  in  default  of  issue,  to  the  other 
brothers  and  sisters.  It  was  argued  that  the  testator  understood  that 
the  property  had  to  be  sent  over,  and  that  this  would  take  time ;  and 
that  if  in  the  meantime  a  legatee  died,  he  intended  that  others  should 
take.  But  Lord  Thuklow,  L.  C,  thought  that  this  intention  was  not 
sufficiently  expressed,  and  that  if  it  had  been  more  clearly  expressed, 
there  was  still  no  criteria  for  ascertaining  the  time  intended.  The 
legacies  must  accordingly  be  considered  as  vested  from  the  death  of  the 
testator. 
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In  Jackson  v.  Noble  (1838),  2  Keen,  590^  the  testator  gave  real  and 
personal  estate  upon  trust  to  permit  bis  daughter  M.  to  receive  the 
rents  and  interest  for  life  for  her  separate  use,  and  after  her  decease  to 
convey  to  her  heirS;  executors,  &c. ;  but,  in  case  M.  should  marry  and 
have  no  children,  then  the  property  to  belong  to  his  son  G. ;  or  in  case 
of  his  (GJb)  decease  before  M.,  then  to  such  child  or  children  as  he 
(G.)  might  happen  to  have;  and  he  gave  the  residue  of  his  estate  to 
his  son  G.  G.  died  in  the  lifetime  of  M.,  leaving  no  children.  It  was 
decided  by  Lord  Lanodale,  M.  B.,  that  in  the  event  M.  had  become 
absolutely  entitled;  for  under  the  will  she  had  a  vested  estate  subject 
only  to  defeasance  by  the  executory  gift  over,  which,  in  the  events,  failed 
to  take  efEect. 

In  Gatenby  v.  Morgan  (1876),  1  Q.  B.  D.  685,  45  I^  J.  Q.  B.  597, 
the  testator,  by  will  made  in  1811  (before  the  Wills  Act),  devised 
hereditaments  (in  a  certain  event  which  happened)  to  his  grand- 
daughter, E.  C,  and  her  heirs;  but  if  it  so  happened  that  his  said 
grand-daughter  departed  this  life  without  leaving  any  issue  lawfully 
begotten  at  her  death  living,  then  and  in  that  case,  immediately  after 
his  grand-daughter's  decease,  he  devised  the  hereditaments  unto  and  to 
the  use  of  the  nine  children  then  living  of  J.  A.,  to  be  equally  divided 
amongst  them,  share  and  share  alike.  And  he  gave  the  residue  of  his 
estate  to  his  son  P.  C.  The  grand-daughter,  E.  C,  came  into  possession 
of  the  hereditaments,  and  died  without  leaving  any  issue  living  at  her 
death.  Only  one  of  the  nine  children  of  J.  A.  survived  her.  It  was 
decided  by  a  Divisional  Court  that  the  devise  (being  before  the  Wills 
Act  of  1837)  created  in  the  nine  children  a  tenancy  in  common  for  life 
only,  and  that  the  property  was  absolutely  vested  in  E.  C.  and  her 
heirs,  subject  only  to  the  life  estate  (in  one  ninth  part)  of  the  surviving 
child  of  J.  A.  Lush,  J.,  cited  Jackson  v.  Noble  as  a  case  in  point,  and 
stated  the  principle  to  be  'Hhat  the  executory  devise  takes  away  from 
the  previous  estate  in  fee  so  much  only  as  is  necessary  for  the  executory 
devise  itself ;  and  after  the  death  of  the  surviving  tenant  for  life,  the 
estate  reverts  to  the  previous  devisee  in  fee.'* 

Hutcheson  v.  Mannington  (supra)  was  followed  by  Malins,  V.-C, 
in  Bubb  V.  Padwick  (1880),  13  Ch.  D.  517,  49  L.  J.  Ch.  178,  where 
estate  was  given  to  children  who  should  attain  twenty-one,  "but  so 
that  they  should  not  be  entitled  to  receive  their  shares  until  my 
youngest  child  for  the  time  being  shall  have  attained  the  age  of 
twenty-one  years,''  unless  the  trustees  in  their  discretion  consider  it 
proper  or  expedient  that  their  or  any  of  their  shares  should  be  paid 
earlier.  And  there  was  a  gift  over  in  case,  any  child  died  before  the 
youngest  attain  twenty-one,  "  and  without  having  actually  received  the 
'"'hole  of  his  share."  Malins,  V.-C,  held  that  the  shares  of  each  be- 
3  absolutely  vested  at  twenty-one. 
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But  in  In  re  Ohaston,  Chaston  v.  Seasfo  (1881),  18  Ch.  D.  218..  50 
L.  J.  Ch.  716,  Fry,  J.,  gave  effect  to  a  gift  over  of  a  legacy,  "or  such 
part  thereof  as  shall  not  have  been  received,"  construing  the  clause  as 
referring  to  the  period  when  the  payment  ought  to  have  been  made, 
which  he  thought,  on  the  terms  of  the  will,  sufficiently  certain.  In 
his  judgment  a  number  of  cases  relating  to  a  similar  question  are 
discussed. 

On  a  somewhat  similar  principle,  in  Cambridge  y.  Rous  (1802) ,  8  Yes. 
12,  6  B.  B.  199,  where  legacies  were  given  to  two  sisters,  with  a  direc- 
tion in  the  case  of  each  that  the  legacy  should  devolve  on  the  other,  it 
was  held  by  Sir  William  Grant,  M.  B.,  that  the  direction  was  in- 
tended to  be  confined  to  the  case  of  lapse  by  the  death  of  either  in  the 
lifetime  of  the  testator;  and  that  both  having  surviyed  the  testator, 
each  of  them  took  her  legacy  absolutely. 

AMERICAN  NOTES. 

If  an  immediate  testamentary  g^f  t  be  made  to  a  person  who  is  livuig  at  the 
death  of  the  testator,  it  vests  in  him  absolutely  at  that  time;  and  a  disposi- 
tion  over,  '^  in  case  of  his  death,"  will  take  effect  only  in  the  event  of  his 
death  in  the  lifetime  of  the  testator,  and  will  not  affect  the  gift  which  became 
vested  upon  the  testator's  death.  Hayward  v.  Barker,  113  New  York,  366 ; 
Teed  v.  Morton,  60  id.  506;  Trover  v.  Schell,  20  id.  89 ;  Kimble  v.  WhUe,  50 
New  Jersey  Equity,  28 ;  Brown  v.  LippincoU,  49  id.  44 ;  Lawlor  v.  Holohan, 
70  Connecticut,  87 ;  Johnes  v.  Beers,  67  Connecticut,  295 ;  Hoadly  v.  Wood,  71 
Connecticut,  452;  Jones  "7.  Webb,  5  Delaware  Ch.  132;  Durfee,  In  re,  17  Rhode 
Island,  639;  Wills  v.  Wills,  85  Kentucky,  486;  Borgner  v.  Broton,  133  Indiana, 
391 ;  Geissinger^s  Appeal,  Pennsylvania  (1889),  17  Atl.  Rep.  222. 

Where  personal  property  is  given  absolutely,  or  land  is  devised  in  fee,  so 
that  the  legacy  or  devise  is  apparently  intended  to  vest  at  the  testator*s  death, 
and  he  makes  a  gift  over  in  case  of  the  prior  death  of  the  legatee  or  devisee 
without  issue,  or  without  having  surviving  issue,  it  is  a  general  rule  that  the 
event  referred  to  is  death  without  issue  during  the  lifetime  of  the  testator. 
The  intention  of  the  testator  is  supposed  to  be  to  prevent  a  lapse.  Lovass 
V.  Olson,  92  Wisconsin,  616;  King  v.  Frick,  135  Pennsylvania  State,  575; 
Stevenson  v.  Fox,  125  id.  568;  Keating  v.  McAdoo,  180  id.  315;  EngeVs 
Estate,  180  id.  215;  Small  y.  Marburg,  77  Maryland,  11 ;  Burdge  v.  Walling,  45 
New  Jersey  Equity,  10;  Outcalt  v.  Outcalt,  42  id.  500;  Arnold  v.  Alden,  173 
Illinois,  229 ;  Moore  v.  Gary,  149  Indiana,  51 ;  Wright  v.  Charley,  129  Indiana, 
257 ;  Reams  v.  Spann,  26  South  Carolina,  561 ;  Harris  v.  Dyer,  18  Rhode 
Island,  540 ;  Chaplin  v.  Doty,  60  Vermont,  712 ;  Clough  v.  Clough,  64  New 
Hampshire,  509;  WM  v.  Lines,  57  Connecticut,  154;  Phelps  v.  Phelps,  55 
id.  359;  Coey.  James,  54  id.  511;  Benson  v.  Corbin,  145  New  York,  351; 
Stokes  V.  Weston,  142  id.  433;  Tompkins's  Estate,  154  id.  634. 

When,  however,  it  appears  from  the  whole  will  and  the  attendant  circum- 
stances that  the  testator  did  not  intend  that  his  legatee  or  devisee  should  take 
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an  absolute  interest,  a  provision  over  in  case  of  his  death  without  issue  will 
be  construed  to  mean  his  death  occurring  subsequently  to  the  testator's  death. 
In  such  cases  a  devisee  takes  an  estate  in  fee  which  vests  upon  the  testator's 
death,  but  is  divested  upon  the  subsequent  death  of  the  devisee  without 
issue.  HollUter  y.  Buttenoorth,  71  Connecticut,  57;  Spencer,  Petitioner,  16 
Rhode  Island,  25;  Mead  v.  Maben,  181  New  York,  255;  LUtlewootTs  Will,  96 
Wisconsin,  608;  GaUoway  v.  Carter,  100  North  Carolina,  111;  WiUiams  v. 
Letoisy  100  id.  142 ;  Hutchins  v.  Pearce,  80  Maryland,  434 ;  Small  v.  Marburg, 
77  id.  11;  Swnmen  v.  Smith,  127  Illinois,  645;  Hugdens  v.  WUiani^  77  Georgia, 
555;  Marehall  ▼.  MarshaU,  42  South  Carolina,  436;  Ewing  ▼.  Wintert,  34 
West  Virginia,  28;  Niles  v.  Aln^,  161  Massachnaetts,  29;  Britton  ▼.  Thornton^ 
112  United  States,  526. 


No.  15.  —  FESTING  v.  ALLEN. 
(1843.) 

BULB. 

A  GIFT  in  a  will,  to  such  of  a  class  of  persons  as  fulfil  a 
certain  condition  (e.  g.  attain  twenty-one),  does  not  vest 
until  the  condition  is  satisfied  by  at  least  one  of  the  class. 

Felting  and  others  v.  Allen  and  others. 

12  Meeson  &  Welsbj  979^802. 

Class  of  Persons.  —  Contingent  Gift.  —  Vesting. 

[279]  A  testator,  seised  in  fee  of  certain  freehold  estates,  devised  them  to 
trustees,  to  the  use  of  his  grand-daughter,  M.  H.  J.,  for  life,  *'  and  from 
and  after  her  decease,  to  the  use  of  all  and  every  the  chUd  or  children  of  her 
the  said  M.  H.  J.  who  shall  attain  the  age  of  twenty-one  years,"  to  hold  as 
tenants  in  oommon,  and  not  as  joint  tenants,  and  to  their  several  and  respec- 
tive heirs,  &o.  **  And  for  want  of  any  such  issue,"  he  directed  that  his  trus- 
tees should  stand  possessed  thereof,  in  trust  as  to  one  moiety  to  permit  A.  J., 
the  wife  of  his  grandson  T.  R.  B.  J.,  to  receive  the  rents  and  profits  during 
her  life  for  the  maintenance  and  education  of  all  and  every  the  ohild  or 
children  of  his  said  grandson  T.  R.  B.  J.,  lawfully  begotten,  who  should 
attain  the  age  of  twenty-one  years,  to  hold  as  tenants  in  oommon,  and  not  as 
joint  tenants,  and  to  their  several  and  respective  heirs,  &c.  And  as  to  the 
other  moiety,  to  stand  possessed  thereof  to  the  use  of  S.  R.,  for  life,  and  from 
and  after  her  decease,  to  the  use  of  all  and  every  the  child  or  children  of  the 
said  S,  R..  lawfully  begotten,  who  should  attain  the  age  of  twenty-one  years, 
to  hold  as  tenants  in  oommon  in  fee. 

The  testator  died  in  1824,  leaving  him  surviving  his  grand-daughter,  the 
said  M.  11.  J,,  the  said  A,  J.,  the  wife  of  the  said  T.  R.  B.  J.,  who  had  four 


B.  C.  VOL.  XXV.]      SECT.  U.  —  GIFTS  VESTED  OR  CONTINGENT.  605 

Vo.  16.  — Felting  and  otlien  t.  Allsn  and  otliflii,  18 IL  &  W.  279-JM. 

children,  and  the  said  S.  R.,  who  had  seven  children.  M.  H.  J.  married  in 
1825,  and  died  in  1883,  leaving  three  children,  who  were  infants  at  the  time 
of  her  death.  Some  of  the  children  of  A.  J.  and  S.  R.  attained  the  age  of 
twenty-one. 

Heldt  that  M.  H.  J.  was  tenant  for  life,  with  a  contingent  remainder  in  fee 
to  such  of  her  children  as  should  attain  twenty-one ;  and  as  no  child  had  at- 
tained twenty-one  when  the  particular  estate  determined  by  her  death,  the 
remainder  was  necessarily  divested,  and  the  children  took  no  interest  in  the 
estate  devised. 

HtLdj  also,  that  the  limitations  over  were  divested  by  the  same  event,  and 
that  the  estate  vested  in  the  heir-at-law. 

The  question  decided  in  the  case  is  sufficiently  explained  [  298] 
by  the  judgment  of  the  Court,  delivered  by 

RoLFE,  B.  — This  case,  sent  for  the  opinion  of  this  Court  by  his 
Honour  Vice-Chancellor  Wigram,  was 'very  fully  argued  in  last 
Easter  and  Trinity  Terms.  The  authorities  cited  were  very  numer- 
ous, and  it  was  rather  from  a  desire  to  look  into  them  more  atten- 
tively than  it  was  possible  to  do  at  the  time  of  the  argument,  than 
from  our  entertaining  much  doubt  in  the  case,  that  we  took  time 
before  delivering  our  judgment. 

The  question  for  our  opinion  arises  on  the  will  of  Roger  Belk, 
which,  so  far  as  it  is  material  to  state  it,  is  as  follows :  "  I  give 
and  devise  unto  George  Allen,  Thomas  Youle,  and  John  Gillatt, 
all  and  every  my  messuages,  lands,  tenements,  and  hereditaments, 
both  freehold  and  copyhold,  and  all  my  other  messuages,  lands, 
tenements,  hereditaments,  and  real  estate  whatsoever  and  where- 
soever, to  have  and  to  hold  the  same  unto  the  said  Greorge 
Allen,  *  Thomas  Youle,  and  John  Gillatt,  their  heirs  and  [*  299] 
assigns,  to  the  uses,  upon  and  for  the  trusts,  intents,  and 
purposes,  and  with,  under,  and  subject  to  the  powers,  provisions, 
and  declarations  hereinafter  expressed  and  contained  of  and  con- 
cerning the  same ;  viz.,  to  the  use  of  my  said  dear  wife  and  her 
assigns,  for  and  during  the  term  of  her  natural  life,  if  she  shall  so 
long  continue  my  widow  and  unmarried,  without  impeachment  of 
waste ;  and  from  and  after  her  decease  or  second  marriage,  which 
shall  first  happen,  to  the  use  of  my  said  grand-daughter,  Martha 
Hannah  Johnson,  and  her  assigns,  for  and  during  the  term  of  her 
natural  life,  and  from  and  after  her  decease  to  the  use  of  all 
and  every  the  child  or  children  of  her,  the  said  Martha  Hannah 
Johnson,  who  shall  attain  the  age  of  twenty-one  years,  if  more 
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than  one,  equally  to  be  divided  amongst  them,  share  and  share 
alike,  to  hold  as  tenants  in  common,  and  not  as  joint  tenants,  and 
to  their  several  and  respective  heirs  and  assigns  for  ever,  and  if 
but  one  such  child,  then  to  the  use  of  such  one  child,  his  or  her 
heirs  and  assigns  for  ever ;  and  for  want  of  any  such  issue,  then  it 
is  my  will  and  mind,  and  I  do  hereby  direct,  that  my  said  trustees, 
and  the  survivor  of  them,  and  the  heirs  and  assigns  of  such  sur- 
vivor, do  and  shall  stand  seised  and  possessed  thereof,  in  trust,  as  to 
one  equal  half  part  or  share  thereof,  to  permit  and  suffer  Ann  John- 
son, the  wife  of  my  grandson  Thomas  Boger  Belk  Johnson,  or  any 
other  wife  whom  he  may  happen  to  marry,  to  receive  and  take  the 
rents,  issues,  and  profits  thereof,  for  and  during  the  term  of  her 
natural  life,  for  the  maintenance  and  education  of  all  and  every  the 
child  or  children  of  my  said  grandson  Thomas  Boger  Belk  Johnson ; 
and  from  and  after  her  decease,  to  the  use  of  all  and  every  the 
child  and  children  of  my  said  son,  Thomas  Boger  Belk  Johnson, 
lawfully  b^otton,  who  shall  attain  the  age  of  twenty-one  years, 
if  more  than  one,  equally  to  be  divided  amongst  them,  share  and 
share  alike,  to  hold  as  tenants  in  common,  and  not  as  joint  tenants, 
and  to  their  several  and  respective  heirs  and  assigns  for 
[*  300]  ever ;  and  if  but  one  such  child,  then  *  to  the  use  of  such 
one  child,  his  or  her  heirs  and  assigns  for  ever.  And  as 
to  the  other  equal  half  part  or  share  thereof,  to  stand  seised  and 
possessed  thereof,  to  the  use  of  the  said  Sarah  Bhodes,  for  and 
during  the  term  of  her  natural  life,  and  from  and  after  her  decease, 
to  the  use  of  all  and  every  the  child  or  children  of  the  said  Sarah 
Bhodes,  lawfully  begotten,  who  shaU  attain  the  age  of  twenty-one 
years,  if  more  than  one,  to  be  equally  divided  amongst  them,  share 
and  share  alike,  to  hold  as  tenants  in  common  and  not  as  joint 
tenants,  and  to  their  several  and  respective  heirs  and  assigns  for 
ever/' 

Martha  Hannah  Johnson  survived  the  testator's  widow,  and 
after  his  death,  namely,  in  the  year  1825,  married  Maurice  Green 
Footing,  She  died  in  1833,  leaving  three  infant  children ;  and  the 
main  question  is,  whether  those  children  took  on  her  death  any 
intoTVst  in  the  dovisoil  estates. 

Wo  think  Uiat  thoy  did  not.  It  was  contended  cm  their  behalf 
thrtt  thov  tt^k  vesttMi  estates  in  fee  immediately  on  the  death  of 
ihoir  luotl  or,  subjoot  only  to  he  divested  in  the  event  of  their 
dying  undor  twonty-<nio,  and  the  case,  it  was  said,  must  be  treated 
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as  coming  within  the  principle  of  the  decision  of  the  House  of 
Lords  in  Phipps  v.  Ackers^  3  CI.  &  Fin.  703,  and  the  cases  there 
referred  to.  To  this,  however,  we  cannot  accede.  In  all  those 
cases  there  was  an  absolute  gift  to  some  ascertained  person  or 
persons,  and  the  Courts  held,  that  words  accompanying  the  gift, 
though  apparently  importing  a  contingency  or  contingencies,  did 
in  reality  only  indicate  certain  circumstances  on  the  happening  or 
not  happening  of  which  the  estate  previously  devised  should  be 
divested,  and  pass  from  the  first  devisee  into  some  other  channel 
The  clear  distinction  in  the  present  case  is,  that  here  there  is  no 
gift  to  any  one  who  does  not  answer  the  whole  of  the  requisite 
description.  The  gift  is  not  to  the  children  of  Mrs.  Festing,  but 
to  the  children  who  shall  attain  twenty-one,  and  no  one  who  has 
not  attained  his  age  of  twenty -one  years  is  an  object  of 
the  testator's  *  bounty,  any  more  than  a  person  who  is  not  [*  301] 
a  child  of  Mrs.  Festing.  Even  if  there  were  no  authority 
establishing  this  to  be  a  substantial  and  not  an  imaginary  distinc- 
tion, still  we  should  not  feel  inclined  to  extend  the  doctrine  of 
Doe  v.  Moore,  14  East,  601,  and  Phipps  v.  Ackers  to  cases  not 
precisely  similar.  But,  in  fact,  the  distinction  to  which  we  have 
adverted  in  a  great  measure  forms  the  ground  of  the  decision  in 
the  case  of  DuffUld  v.  Duffield,  3  £li.  K  S.  20,  in  the  House  of 
Lords,  and  Russell  v.  Buchanan,  2  C.  &  M.  561,  in  this  Court,  and 
on  this  short  ground  our  opinion  is  founded.  We  think  that  Mrs. 
Festing  was  tenant  for  life,  with  contingent  remainders  in  fee  to 
such  of  her  children  as  should  attain  twenty-one,  and  as  no  child 
had  attained  twenty-one  when  the  particular  estate  determined  by 
her  death,  the  remainder  was  necessarily  defeated.  It  is  equally 
clear  that  all  the  other  limitations  were  defeated  by  the  same 
event,  namely,  the  death  of  Mrs.  Festing  leaving  several  infant 
children,  but  no  child  who  had  then  attained  the  age  of  twenty- 
one  years.  For  the  limitations  to  take  e£fect  at  her  decease  were 
all  of  them  contingent  remainders  in  fee,  one  or  other  of  which 
was  to  take  effect  according  to  the  events  pointed  out.  If  Mrs. 
Festing  had  left  at  her  decease  a  child  who  had  then  attained  the 
age  of  twenty-one  years,  her  child  or  children  would  have  taken 
absolutely,  to  the  exclusion  of  all  the  other  contingent  remainder- 
men. If,  on  the  other  hand,  there  had  at  her  decease  been  a 
failure  of  her  child  or  children  who  should  attain  twenty-one, 
then  the  alternative  limitations  would  have  taken  effect ;  but  this 
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did  not  happen,  for  though  she  left  no  child  of  the  age  of  twenty- 
one  years,  and  therefore  capable  of  taking  under  the  devise  in 
favour  of  her  children,  yet  neither  is  it  possible  to  say  that  there 
was  at  her  decease  a  failure  of  her  issue  who  should  attain  the  age 
of  twenty-one  years,  for  she  left  three  children,  all  or  any  of  whom 

might  and  still  may  attain  the  prescribed  age ;  so  that  the 
[*  802]  contingency  on  *  which  alone  the  alternative  limitations 

were  to  take  effect  had  not  happened  when  the  particular 
estate  determined,  and  those  alternative  limitations,  all  of  which 
were  clearly  contingent  remainders,  were  therefore  defeated.  On 
these  short  grounds,  we  think  it  clear,  that  neither  the  infant 
children  of  Mrs.  Festing,  nor  the  parties  who  were  to  take  the 
estate  in  case  of  her  leaving  no  child  who  should  attain  twenty- 
one,  take  any  interest  whatever,  but  that  on  her  death  the  whole 
estate  and  interest  vested  in  the  heir-at-law. 

We  shall  certify  our  opinion  to  Yice-Chancellor  Wigrah 
accordingly. 

The  following  certificate  was  afterwards  sent :  — 

"  We  have  heard  this  case  argued  by  counsel,  and  we  are  of  opinion. 

"  First,  that  upon  the  death  of  Martha  Hannah  Festing,  in  the 
pleadings  named,  Thomas  Roger  Belk  Johnson,  therein  also  named 
as  the  heir-at-law  of  the  testator,  Roger  Belk,  took  an  estate  in 
feo^simple  in  the  real  estates  devised  by  the  will  of  the  said 
testator,  Roger  Belk. 

"  Hocondly,  that  upon  the  death  of  the  said  Martha  Hannah 
Festing,  the  plaintiffs,  as  the  infant  children  of  the  said  Martha 
Hannah  Festing,  took  no  estate  or  interest  in  the  real  estates 
devised  by  the  said  will  of  the  said  testator,  Roger  Belk,  or  the 
rents  and  profits  thereof. 

"  Thirdly,  that  upon  the  death  of  the  said  Martha  H.  Festing, 
nt'ither  the  said  Ann  Johnson  nor  her  children,  nor  the  said  Sarah 
Ithodort  nor  her  children,  in  the  pleadings  respectively  named,  took 
any  imtate  or  interest  in  the  real  estates  devised  by  the  said  will 
ut  tlm  said  testator,  Roger  Belk,  or  the  rents  and  profits  thereof. 

"  Abinger, 
«  J.  Paekb, 

"J.  GUBNEY, 
"  R  M.  ROLFE. 

_        •»  Dttlml  tliti  20lh  day  of  November,  1843.- 
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ENGLISH  NOTE& 

A  gift  to  a  person  <^  when  "  he  attains  a  certain  age  is  primd  facte 
contingent,  but  may  be  controlled  by  context  to  convey  the  intention 
to  postpone  payment  and  not  the  vesting.  So  that  — ^where  the  testator 
gave  to  each  of  his  three  grandchildren  legacies  of  a  certain  sum  of 
consols  "  when  they  should  respectively  attain  their  ages  of  twenty-one 
years,  or  days  of  marriage  (with  consent),  which  should  first  happen," 
and  directed  the  interest  of  the  sums  of  consols  to  be  laid  out  at  dis- 
cretion of  the  executors  for  the  benefit  of  his  said  grandchildren  till 
they  should  attain  their  respective  ages,  &c.  —  it  was  decided  by  Sir 
William  Grant,  M.  B.  ,  that  the  intention  was  to  postpone  the  pay* 
ment  merely,  and  that  although  one  of  the  grandchildren  died  at  the 
age  of  nine  years,  her  legacy  had  vested  and  went  to  her  personal 
representatives.    Hanson  v.  OraJiam  (1801),  6  Ves.  239,  6  R.  R.  277. 

In  Holmes  v.  Frescott  (1864),  33  L.  J.  Ch.  264,  a  testator  devised 
freeholds,  as  to  one-fifth  to  Jemima  H.  for  life,  with  remainder  to  all 
and  every  his  children  who  should  attain  twenty-one;  and  bequeathed 
leaseholds  to  trustees  in  trust  for  such  persons  as  should  from  time  to 
time  be  entitled  to  the  freehold.  Jemima  H.  died  leaving  a  child  who 
attained  twenty-one  some  years  after  her  death.  Ko  question  was  raised 
as  to  the  freeholds,  it  having  been  apparently  treated  as  settled  law 
that  the  contingent  gift  failed  as  to  them.  The  question  as  to  the. 
beneficial  interest  in  the  leaseholds  was,  however,  contested;  and  it 
was  decided  by  Wood,  V.-C,  that,  there  being  a  clear  limitation  as  to 
the  freeholds  which  was  incorporated  by  reference  into  the  trust  as  to 
the  leaseholds,  although,  by  a  subsequent  accident  and  the  feudal  rule  as 
to  the  failure  of  a  legal  contingent  remainder,  the  limitation  could  not 
take  effect  as  to  the  freeholds,  yet  the  equitable  contingent  gift  of  the 
leaseholds,  not  being  defeated  by  any  such  feudal  rule,  took  effect.  It 
became  necessary,  however,  in  order  to  dispose  of  the  question  what 
became  of  the  interim  rents,  to  consider  the  application  of  the  rule  in 
Festing  v.  Allen^  and  whether  the  rule  applied  at  all  to  personal  estate. 
The  learned  Vice-Chancellob,  having  considered  the  question,  held 
that  the  gift  did  not  vest  until  the  child  attained  twenty-one,  and, 
therefore,  that  the  interim  rents  fell  into  the  residue. 

In  Muskett  v.  Eaton  (1875),  1  Ch.  D.  435,  45  L.  J.  Ch.  22,  there 
was  a  devise  of  real  estate  to  M.  for  life,  and  in  the  event  of  his  leaving 
a  son  bom  or  to  be  born  in  due  time  after  his  decease  who  should  attain 
twenty-one,  then  to  such  son  and  his  heirs  if  he  should  attain  that  age ; 
but  if  he  should  die  without  leaving  a  son  who  should  attain  twenty- 
one,  then  over.  M.  died  leaving  a  son  who  was  seven  years  old  at  the 
▼OL.  XXV. —39 
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date  of  the  application.  The  Masteb  of  the  Bolls  held  that  the  son 
took  a  vested  estate  subject  to  be  divested  on  his  dying  under  twenty- 
one.  He  observed :  ''  The  question  is  whether  ^  attain  the  age  of 
twenty-one  years'  is  part  of  the  description  of  the  devisee,  so  as  to 
bring  the  case  within  the  rule  laid  down  in  Festing  v.  AUeii.  But  it 
cannot  be  so.  It  is  an  immediate  gift  to  the  child  on  his  birth,  with  a 
proviso  as  to  his  attaining  twenty-one,  because  a  child  '  to  be  born  in 
due  time  afterwards '  could  not  be  twenty-one  years  of  age  at  the  death 
of  the  tenant  for  life,  and  the  testatrix  must  be  taken  to  have  known 
the  ordinary  course  of  nature." 

The  rule  in  Festing  v.  Allen  was  referred  to  by  Ghitty,  J.,  in  In  re 
Brooke,  Brooke  v.  Brooke,  1894,  1  Ch.  43,  63  L.  J.  Ch.  159,  70  L.  T. 
71,  42  W.  B.  186.  A  testatrix  whose  will  was  made  in  1876,  after 
directing  her  debts  and  certain  legacies  to  be  paid  by  her  executors, 
devised  a  freehold  messuage  to  her  sons,  H.  and  W.,  and  their  heirs, 
upon  trust,  to  allow  the  said  H.  to  enjoy  the  same  for  his  life,  and 
after  his  decease  upon  trust  for  all  and  every  one  or  more  of  the  chil> 
dren  of  the  said  H.  aS  he  should  by  deed  or  will  appoint,  and  in  default 
of  appointment,  in  trust  for  all  and  every  one  or  more  of  the  children  of 
the  said  H.  who,  being  sons,  should  attain  that  age  or  marry,  and 
appointed  her  said  sons,  H.  and  W.,  her  executors.  H.  died  without 
having  exercised  the  power  of  appointment,  and  the  question  arose 
whether  the  remainder  to  the  children  was  a  legal  contingent  remainder 
which  had  failed  for  want  of  a  freehold  to  support  it,  or  whether  the 
legal  estate  in  fee  was  vested  in  the  devisees  and  executors.  Ghitty,  J., 
observed  that  if  H.  and  W.  did  not  take  a  legal  estate  in  fee  under  the 
will,  the  estates  of  the  children  being  limited  by  way  of  legal  contin- 
gent remainders  have  failed  to  take  effect  on  the  rule  established  by 
Festing  v.  AUen.  But  he  held  that  the  trustees,  having  an  active  duty 
to  perform  in  payment  of  the  debts,  were  not  intended  to  be  mere  con- 
duit pipes  to  carry  the  estate  to  the  beneficiaries  under  the  statute  of 
uses,  but  were  intended  to  take  the  estate  for  the  purpose  of  performing 
the  duties,  and  that  the  estates  given  to  the  infants  were  equitable  and 
did  not  fail.  This  decision  was  in  accordance  with  the  decision  of 
Kay,  J.,  in  Marshall  v.  QingeU  (1882),  21  Ch.  D.  790,  51  L.  J.  Ch, 
818,  and  other  cases  mentioned  in  the  judgment.  The  learned  Judge 
observed  that  the  question  could  not  have  arisen  under  a  will  made  or 
republished  after  the  2nd  of  August,  1877;  for  under  the  Act  (40  &  41 
Vict.  0.  S3),  the  contingent  remainder,  if  created  by  an  instrument 
after  that  date,  would  have  taken  effect  as  a  shifting  use  or  executory 
devise. 


B.  0.  VOL.  XXV.]      SECT.  II.  — GIFTS  VBSTED  OB  CONTINGBNT.  611 

Ho.  16.  — FMtiBg  and  otkan  ▼.  ADm  and  ofh«n.  — Hotoi. 


AMERICAN  NOTES. 

A  gift  to  a  class  or  body  of  persons,  uncertain  in  number  at  the  time  of 
the  testator's  making  his  will  does  not  vest  till  the  happening  of  the  event, 
which  determines  the  members  of  the  class.  If  the  gift  is  to  take  effect  im- 
mediately, the  members  of  the  class  are  those  who  constitute  the  class  at  the 
death  of  the  testator  ;  and  generally  if  a  future  time  or  event  is  not  designated 
as  the  time  or  event  for  determining  the  members  of  the  class,  the  death  of 
the  testator  determines  the  numbers.  WMer  v.  Jones^  94  Maine,  42d(^RtcA- 
ardson  v.  Willis,  168  Massachusetts,  ISO ;  Shaw  v.  EckUy,  169  id.  119  ;  Marsh 
V.  Hoytf  161  id.  469 ;  Chapin  v.  Parker,  157  id.  63 ;  Hoidand  v.  Slade,  166  id. 
415 ;  WhdU  y.  Converse,  146  id.  345 ;  Minot  ▼.  Tappan,  122  id.  535 ;  Sherman  y. 
Baker,  20  Rhode  Island,  446, 40  Lawyer's  Rep.  Annot.  717;  Chase  v.  Peckham, 
17  Rhode  Island,  385;  Ruggles  v.  Randall,  70  Connecticut,  44;  Hoadly  v. 
Wood,  71  id.  452  ;  RockweU  v.  Bradshauf,  67  id.  8  ;  HaU  v.  SmUh,  61  New 
Hampshire,  144 ;  Tucker's  Will,  63  Vermont,  104 ;  In  re  Smith,  131  New 
York,  239;  In  re  Harrison's  Estate,  10  Pennsylvania  Dist.  Rep.  45;  Striewi^s 
Estate,  169  Pennsylvania  State,  61 ;  Landwehr^s  Estate,  147  id.  121 ;  Starling 
V.  Price,  16  Ohio  State,  29  ;  KeUett  v.  Shepard,  139  Illinois,  433 ;  Clark  v.  Ben- 
ton, 124  North  Carolina,  200 ;  Coggins  v.  Flythe,  113  id.  102 ;  Davie  v.  Wynn, 
80  Georgia,  673. 

In  Webber  v.  Jones,  94  Maine,  429,  484,  the  Court  say :  «  The  rule  is  that 
where  a  legacy  is  given  to  a  class  of  individuals,  not  by  a  designaiio  person" 
arum,  but  in  general  terms,  as  <  to  the  grandchildren  of  A.,'  and  no  period  is 
fixed  for  the  distribution  of  the  legacy,  it  is  to  be  considered  as  due  at  the 
death  of  the  testator ;  and  none  but  children  who  were  bom  or  begotten  pre- 
vious to  that  time  can  share  in  the  legacy.  But  where  there  is  by  the  will,  a 
postponement  of  the  division  of  the  legacy  until  a  period  subsequent  to  the 
testator's  death,  every  one  who  answers  the  description,  so  as  to  come  within 
that  class  at  the  time  fixed  for  the  division,  is  entitled  to  share,  though  not  in 
esse  at  the  death  ef  the  testator,  unless  there  is  something  in  the  will  to  show 
a  contrary  intention  on  the  part  of  the  testator.  And  persons  living  at  the 
death  of  the  testator,  but  afterwards  deceased  before  the  time  of  distribution, 
are  not  entitled  to  share.  The  class  takes  in  all  who  answer  the  description 
at  the  time  fixed  for  distribution,  and  no  others."  Citing  Jenkins  v.  Freyer, 
4  Paige  (N.  Y.),  47  ;  Worcester  v.  Worcester,  101  Massachusetts, .  128 ;  Hall  v. 
Hall,  128  Massachusetts,  120  ;  Fosdick  v.  Fosdick,  6  Allen  (Mass.),  41;  In  re 
Brown's  Estate,  86  Maine,  572.     Woerner  on  Law  of  Administrators,  s.  484. 

In  such  cases  members  of  the  class  who  have  died  before  the  death  of  the 
testator  cannot  be  counted  in  the  class.  Striewxg*s  Estate,  169  Pennsylvania 
State,  61,  and  other  cases  in  preceding  note.  Neither  can  persons  bom 
after  the  testator's  death  be  counted,  unless  potentially  in  existence  at  that 
time.  In  re  Smith,  131  New  York,  239 ;  Parker  v.  Churchill,  104  Georgia, 
122.  But  if  a  time  subsequent  to  the  death  of  the  testator  is  fixed  for  dis- 
tribution, all  of  the  class  in  esse  at  that  time  fixed  are  entitled  to  share  in  the 
distribution.  If  the  devise  or  bequest  is  a  present  one,  so  that  the  benefi- 
ciaries who  are  in  esse  at  the  death  of  the  testator  take  vested  interests,  these 
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are  subject  to  open  and  let  in  after-bom  members  of  the  class,  who  shall 
oome  into  being  before  tjhe  time  appointed  for  distribution.  Hatfield  y.  SMer, 
114  Massachusetts,  48 ; '  WUey  v.  Bricker,  21  Ohio  Cir.  Ct.  Rep.  109. 

The  will  may  fix  a  time  for  determining  the  members,  of  a  dass,  either 
in  express  language  of  the  will,  or  by  implication  from  the  general  nature  of 
its  provisions.  The  gift  may  be  to  a  class  of  persons  living  at  the  time  of  the 
execution  of  the  will.  Palmer  v.  Dunham,  125  New  York,  68;  Morrison^s 
Estate,  139  Pennsylvania  State,  306,  or  living  at  the  death  of  the  testator; 
Richardson  v.  Willis,  163  Massachusetts,  130 ;  Page  on  Wills,  s.  545,  and  cases 
cited ;  or  living  at  the  death  of  a  person  to  whom  a  life  estate  is  given ;  Hem- 
enway  v.  Hementoay,  171  Massachusetts,  42;  Heard  v.  Read,  169  id.  216; 
Wood  V.  BuUard,  151  id.  324 ;  Proctor  v.  Clark,  154  id.  45 ;  Smith  v.  Greene, 
19  Rhode  Island,  558 ;  Patchen  v.  Patchen,  121  New  York,  432 ;  Madison  v. 
Larmon,  170  Illinois,  65;  IhUton  v.  Pugh,  45  New  Jersey  Equity,  426;  Slack 
V.  Bird,  23  id.  238 ;  Cheatham  v.  Gower,  94  Virginia,  383 ;  Sdman  v.  Robertson, 
46  South  Carolina,  262;  Simpsons,  Cherry,  34  id.  68;  Winter's  Estate,  114 
California,  186. 

A  remainder  to  the  testator's  children  in  equal  shares  after  a  life  estate, 
**  the  issue  of  a  deceased  child  standing  in  the  place  of  the  parent,"  is  a  vested 
remainder.  Gitibens  v.  GUfbens,  140  Massachusetts,  102.  Mr.  Justice  Allen, 
delivering  the  opinion,  said :  **  There  are  no  words  of  contingency  as  to  the 
children  who  shall  take.  The  devise  is  general,  to  the  testator's  children,  the 
issue  of  a  deceased  child  standing  in  the  place  of  the  parent.  The  will  does 
not  say  that  the  estate  shall  go  to  his  children  then  surviving,  or  make  any 
provision  that  the  interest  of  any  one  of  them  shall  cease  in  case  of  his  or  her 
death.  In  the  devise,  the  meaning  6f  which  is  immediately  under  considera- 
tion, the  testator  does  not  even  insert  the  word  '  then ' ;  that  is,  that '  the 
estate  shall  then  go  to  and  be  equally  divided  among  my  children.'  .  .  . 
Words  to  the  effect  that  the  issue  of  deceased  children  shall  take  by  right  of 
representation  are  not  uncommon  in  wills,  when,  strictly  speaking,  they 
are  entirely  unnecessary ;  and  the  use  of  so  familiar  and  common  an  expres- 
sion does  not  carry  with  it  a  strong  inference  that  the  testator  thereby  de- 
signed to  express  some  peculiar  intention  with  reference  to  the  vesting  or 
contingency  of  the  interest  devised."  Citing  Pike  v.  Stephenson,  99  Massa- 
chusetts, 188 ;  Darling  v.  Blanchard,  109  Massachusetts,  176 ;  McArihwr  v. 
Scott,  113  United  Stotes,  340,  381.  And  see  Blanchard  v.  Blanchard,  1  Allen 
(Mass.),  223;  Shato  v.  Eckley,  169  Massachusetts,  119. 

In  case  the  class  of  beneficiaries  is  the  testator's  *'  heirs-at-law,"  though 
the  gift  to  them  is  after  an  intermediate  life  estate,  or  in  default  of  issue  of 
the  life  tenant,  as  a  general  rule,  the  persons  entitled  as  the  testator's  ^  heirs- 
at-law,^  are  his  heirs  at  the  time  of  his  decease.  Rotch  v.  Rotch,  173  Massa- 
chusetts, 125,  citing  Heard  v.  Read,  169  id.  216,  222  ;  WhaU  v.  Converse,  146 
id.  345;  Dove  v.  Torr,  128  id.  38;  MinotY.  Tappan,  122  id.  535;  KeUett  v. 
Shepard,  139  Illinois,  433 ;  Ruggles  v.  Randall,  70  Connecticut,  44  ;  Lawrence 
V.  AfcArter,  10  Ohio,  37 ;  Stewards  Estate,  147  Pennsylvania  State,  383. 

Of  course  if  the  will  shows  that  the  testator  intended  to  fix  the  time  of  the 
vesting  of  the  estate  in  his  heirs-at-law,  and  the  ascertaining  of  the  peraons 
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who  should  take  as  his  heirs-at-law,  at  the  death  of  the  life  tenant,  that  inten- 
tion will  be  regarded.  Fargo  y.  Miller,  150  Massachasetts,  225;  Welch  v. 
Brimmer,  169  id.  204;  DeWolfY.  Middleton,  18  Rhode  Island,  810. 

A  legacy  or  devise  to  such  of  the  testator's  children  as  shall  be  living  at 
the  death  or  marriage  of  his  widow,  or  some  other  time  subsequent  to  the 
testator's  death,  is  a  contingent  remainder  to  such  of  his  children  as  shall  be 
living  when  such  death  or  marriage  or  other  contingency  happens.  Colby  v. 
Duncan,  189  Massachusetts,  898;  Smith  v.  Rice,  180  Massachusetts,  441; 
Thomson  y.  Ludington,  104  Massachusetts,  198 ;  Olney  y.  Hull,  21  Pickering. 
(Mass.),  811;  Webber's  Will,  In  re,  Wisconsin  (1901),  84  N.  W.  Rep.  896; 
Wiley  y.  Bricker,  21  Ohio  Circuit  Ct  Rep.  109 ;  In  re  McKe^s  Estate,  198 
Pennsylvania  State,  255. 


Section  III.  —  CondHiom. 

No.  16-  — BRADLEY  v.  PEIXOTO. 
(1797.) 

No.  17.  — In  re  DUGDALE.    DUGDALE  v.  DUGDALE. 

(1888.) 

RULE. 

Where  a  testator  makes  a  gift  with  a  condition  incon" 
sistent  with,  and  repugnant  to,  the  gift,  the  condition  is 
wholly  void. 

Bradley  y.  Peixoto. 

3  Veaey,  324-326  (4  B.  R.  7). 

Gift  on  Condition,  —  Repugnancy,  —  Void  Condition, 
A  condition  inconsistent  with  the  gift  is  void;  therefore  upon  a  be-  [324] 
quest  to  A.  for  life,  and  at  his  decease  to  his  heirs,  executors,  &c.,  but  if 
he  attempts  to  dispose  of  the  principal,  over,  he  takes  the  absolute  interest; 
and  the  condition,  being  inconsistent  with  it,  is  void. 

This  cause  arose  upon  the  following  disposition  by  the  will  of 
Thomas  Bradley: 

"  I  give  and  bequeath  to  my  son  Henry  Bradley  the  dividends 
arising  from  £1620  of  my  Bank  stock  for  his  support  during  the 
term  of  his  life :  but  at  his  decease  the  said  £1620  Bank  stock,- 
principal  and  interest,  to  devolve  to  his  heirs,  executors,  adminis- 
trators, and  assigns.    Having  observed  during  the  term  of  my  life 
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80  many  fatal  examples  of  parents  having  left  their  children  in  a 
state  of  opulence,  who  have  afterwards  been/  reduced  to  want  the 
common  necessaries  of  life,  my  principal  view  in  this  will  is,  that 
my  wife  and  children  may  have  a  solid  sufficiency  to  support  them 
during  their  lives.  For  this  purpose  I  will  and  most  strictly  or- 
dain, that  if  my  wife  or  any  one  of  my  children  shall  attempt  to  dis- 
pose of  aU  or  any  part  of  the  Bank  stock,  the  dividends  from  which 
is  bequeathed  to  them  in  this  will  and  testament  for  their  support 
during  their  lives,  such  an  attempt  by  my  wife  or  any  of  my  chil- 
dren shall  exclude  them,  him,  or  her,  so  attempting,  from  any  bene- 
fit in  this  will  and  testament,  and  shall  forfeit  the  whole  of  their 
share,  principal,  and  interest ;  which  shall  go  and  be  divided  unto 
and  among  my  other  children  in  equal  shares,  that  will  observe  the 
tenor  of  this  will  and  testament" 

The  bill  was  filed  by  Henry  Bradley  against  one  of  the  daughters 
of  the  testator,  who  had  taken'  out  administration.  The  prayer  of 
the  bill  was,  that  the  defendant  might  be  decreed  to  transfer  the 
£1620  Bank  stock  to  the  plaintiff.  The  other  children  were  out 
of  the  jurisdiction. 

[*325]      Masteb  of  the  Bolls  (Sir  R  Peppbb  Abdsn):  — 

The  first  clause  is  an  absolute  gift  of  the  principal  and 
dividends.  But  then  comes  this  clause,  with  which  the  plaintiff 
does  not  comply ;  and  the  question  is,  whether  by  the  rules  of  this 
Court  he  can  demand  the  legacy,  not  complying  with  the  injunc- 
tion the  testator  has  laid  upon  him ;  or  rather  whether  the  condi- 
tion is  consistent  with  the  gift.  Seeing  the  father's  intent  so 
clearly  and  strongly  expressed  I  have  taken  some  time  to  consider 
this  case ;  and  have  endeavoured  to  satisfy  myself,  that  I  am  at 
liberty  to  refuse  the  plaintiff  the  demand,  which  he  now  makes. 
Indeed  another  reason  for  delaying  my  judgment  was,  that  there 
appeared  to  be  other  children,  who  were  interested  in  this  question, 
and  are  not  parties  to  the  cause.  The  reason  given  for  not  having 
them  before  the  Court  is,  that  they  are  all  out  of  the  jurisdiction. 
Had  they  been  in  this  country,  I  should  have  expected  them  to 
have  been  made  defendants,  to  sustain  their  interests ;  but  as  they 
live  abroad,  the  cause  has  proceeded  without  them ;  and  according 
to  the  opinion  I  have  formed  of  this  case,  they  are  not  necessary 
parties ;  because  I  feel  myself  obliged  to  say,  that  the  proviso,  I 
have  before  stated,  is  of  no  effect. 
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I  have  looked  into  the  cases,  that  have  been  mentioned;  and 
find  it  laid  down  as  a  rule  long  ago  established,  that  where  there  is 
a  gift  with  a  condition  inconsistent  with  and  repugnant  to  such 
gift,  the  condition  is  wholly  void.  A  condition,  that  tenant  in  fee 
shall  not  alien,  is  repugnant ;  and  there  are  many  other  cases  of 
the  same  sort:  Pters  v.  Winn,  1  Vent  321,  Pollexf.  435.  The 
report  in  Ventris  is  very  confused  :  but  it  appears  clearly  from  the 
report  of  this  case  in  PoUexfen,  as  well  as  from  many  other  cases, 
that  the  Court  meant  to  say,  that  where  there  is  gift  in  tail  with 
condition  no*  to  suffer  a  recovery,  the  condition  is  void.  There  are 
several  cases  of  this  kind  collected  in  2  Danv.  Ab.  22,  which  show, 
that  a  condition  repugnant  to  the  nature  of  the  estate  given  is  void  : 
Co.  Lit.  223,  a,  Dy.  264.  Mildmay's  Case,  6  Co.  Eep.  40.  Stukely 
V.  Butler y  Hob.  168,  is  of  the  same  kind ;  where  it  was  held,  that  an 
exception  of  the  very  thing,  that  is  the  subject  of  the  gift, 
is  of  no  effect.  In  all  these  cases  the  gift  *  stands,  and  the  [*  326] 
condition  or  exception  is  rejected.  In  this  case  then  I  am 
under  the  necessity  of  declaring,  that  this  is  a  gift  with  a  qualifica- 
tion inconsistent  with  the  gift ;  and  the  qualification  must  there- 
fore be  rejected.  This  is  not  like  Sockeit  v.  Wray,  4  Bro.  C.  C.  483 ; 
for  there  the  gift  was  to  a  fSme  covert  for  life  ;  and  then  to  such 
uses  as  she  should  by  will  appoint  She  could  only  appoint  by 
will ;  and  could  not  bind  her  executors  by  any  deed  in  her  life- 
time ;  and  I  declared  in  determining  that  case,  that  I  should  think 
otherwise  in  the  case  of  a  man  or  any  person  having  an  absolute 
interest  A  man  could  bind  his  executors  ;  but  not  a  f$me  coverts 
If  this  had  been  a  gift  to  the  son  for  life,  and  after  his  death,  as  he 
should  appoint,  and  in  default  of  appointment,  then  to  other  per- 
sons, I  desire  not  to  be  understood,  that  it  would  not  be  good :  if  in 
default  of  appointment  it  was  to  go  to  his  executors,  I  should 
doubt,  whether  it  would  be  so :  but  I  give  no  opinion  upon  this. 
Upon  the  whole,  I  am  obliged  to  hold  this  condition  repugnant  to 
the  gift  and  therefore  void.  Declare,  that  the  condition  annexed 
to  the  legacy  of  £1620  Bank  stock  is  repugnant  to  and  inconsis- 
tent with  the  interest  given  to  the  legatee  of  the  stock,  and  there- 
fore void;  and  upon  payment  of  the  costs  of  this  suit  by  the 
plaintiff  let  the  stock  be  transferred  to  him. 

In  Feixoto  v.  The  Bank  of  England  (Chan.  3rd  of  June,  1797), 
the  subject  of  which  was  a  disposition  of  stock  by  the  same  will  in 
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precisely  the  same  manner,  the  Lord  Chancellob  was  very  clearly 
of  opinion,  that  it  was  an  absolate,  not  a  limited,  interest;  and 
decreed  accordingly. 

In  re  Dngdale.    Dngdale  y.  Dngdale. 

38  Ch.  D.  176-183  (8.  c  57  L.  J.  Ch.  634 ;  58  L.  T.  581 ;  36  W.  R.  462). 

[176]       Will.  —  AbgolvU  Gift  —  Executory  Gift  ~  Re$tndni  on  Alienation.  — 
Condition.  —  Repugnanof. 

A  testatrix  gave  certain  real  and  personal  estate  *'  npon  trust  for  my  third 
son,  J.,  his  heirs  and  assigns ;  but  if  my  said  son  should  do,  execute,  commit, 
or  suffer  any  act,  deed,  or  thing  whatsoever  whereby  or  by  reason  or  in  conse- 
quence whereof,  or  if,  hy  operation  of  law,  he  would  be  deprived  of  the  personal 
heneficial  enjoyment  of  the  said  premises  in  his  lifetime,  then  and  in  saA 
case  the  trust  hereinhef ore  contained  for  the  benefit  of  my  said  son  shall  abso- 
lutely cease  and  determine,  and  the  estates  and  premises  hereinbefore  limited 
in  trust  for  him  "  should  go  and  be  held  in  trust  for  his  wife,  or,  if  no  wife 
then  living,  for  his  children  equally. 

J.  survived  his  mother,  and  was  still  living,  a  bachelor:  — 

Held^  that  he  took  an  absolute  interest  under  the  gift,  and  that  the  at- 
tempted executory  gift  over  was  void  for  repugnancy. 

Conditional  gifts  by  way  of  restraint  on  alienation,  discussed. 

Elizabeth  Dugdak,  who  died  in  1866,  by  her  will  dated  in  1865, 
devised  and  appointed  certain  real  and  personal  estate  "  upon  trust 
for  my  third  son,  James  Boardman,  his  heirs  and  assigns ;  but  if 
my  said  son,  James  Boardman,  should  do^  execute,  commit,  or  suffer 
any  act,  deed  or  thing  whatsoever  whereby  or  by  reason  or  in  con- 
sequence whereof,  or,  if,  by  operation  of  law,  he  would  be  deprived 

of  the  personal  beneficial  enjoyment  of  the  said  premises  in 
[*  177]  his  lifetime,  then  and  in  such  case  the  trust  *  hereinbefore 

contained  for  the  benefit  of  my  said  son,  James  Boardman, 
shall  absolutely  cease  and  determine,  and  the  estates,  hereditaments, 
money,  and  premises  hereinbefore  limited  in  trust  for  him,  and  also 
any  and  every  other  share  of  property,  real  and  personal,  which 
may  survive  or  accrue  to  him  under  the  trusts  of  this  my  will,  and 
whereof,  by  reason  or  in  consequence  of  any  such  act,  deed,  or 
thing  as  aforesaid,  or  by  operation  of  law,  he  would  be  deprived  in 
his  lifetime  of  the  personal  beneficial  enjoyment,  shall  go  and  be 
held  in  trust "  for  his  wife,  or,  if  no  wife  then  living,  for  his  chil- 
dren equally,  their  heirs,  executors,  administrators,  and  assigns, 
and  if  there  should  not  be  any  wife  or  child  living,  then,  during  so 
much  of  his  life  as  there  should  be  a  want  of  any  such  wife  or 
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child,  the  rents  and  income  should  be  accumulated  for  the  benefit 
of  any  future  wife  or  children,  and  so  much  as  could  not  legally 
be  accumulated  should  be  paid  to  the  persons  who  under  the  trust 
thereinafter  declared  would  be  entitled  thereto  if  James  Boardman 
was  not  living ;  "  and  if  he  shall  die  without  leaving  any  issue  of 
his  body  him  surviving,  the  estates,  hereditaments,  money,  and 
premises  hereinbefore  limited  in  trust  for  him,  with  any  and  every 
such  surviving  or  accruing  share  as  aforesaid,  shall  go  and  be  held 
in  trust  for"  such  of  the  testatrix's  other  issue  as  he  should  by 
deed  or  will  appoint,  and  in  default,  in  trust  for  her  other  chil- 
dren equally,  their  respective  heirs,  executors,  administrators,  and 
assigns;  and  the  testatrix  declared  that  each  of  her  sons  should 
during  the  continuance  of  the  trust  thereinbefore  contained  for  his 
benefit  respectively  have  the  letting  and  full  management  of  the 
hereditaments  limited  in  trust  for  him  without  the  intervention  of 
the  trustees. 

The  will  had  previously  contained  similar  provisions  for  two 
other  sons  of  the  testatrix. 

James  Boardman  Dugdale  survived  his  mother,  and  was  a  bach- 
elor. This  was  an  originating  summons  taken  out  by  him  against 
the  testatrix's  other  children  or  their  representatives,  and  the  trus- 
tees of  the  will,  claiming  a  declaration  that  he  was  entitled  absolutely 
to  the  property  devised  and  appointed  to  him,  upon  the  ground 
that  the  executory  devise  over  was  repugnant  and  void. 

♦  Farwell,  for  the  plaintiflf :  —  [•  178] 

The  rule  is  well  settled,  that  where  an  absolute  interest 
is  once  given,  a  gift  over,  if  the  legatee  disposes  of  his  interest,  is 
void  for  repugnancy.    Bradley  v.  Peixoto,  3  Ves.  324  (p.  613  ante) ; 
In  re  Maehu,  21  Ch.  D.  838. 

The  gift  over  on  death  without  issue  is  only  part  of  the  gift 
over  on  alienation.  Had  it  been  otherwise  the  testatrix  would 
have  used  the  word  "but"  and  not  "and"  in  introducing  it. 

A.  J.  Chitty,  for  the  defendants :  — 

The  plaintiff  is  not  entitled  absolutely  to  the  gift.  The  aliena- 
tion on  which  the  gift  over  arises  is  limited  to  his  life,  which 
distinguishes  the  case  from  Bradley  v.  Peixoto.  In  In  re  Machu 
the  gift  over  was  after  a  devise  of  the  legal  estate  in  fee :  here  the 
legal  estate  is  in  the  trustees,  and  the  gift  over  is  an  executory 
limitation.  Such  a  limitation  is  good,  provided  it  does  not  entirely 
prevent  alienation.    The  rules  applicable  to  a  condition  in  restraint 
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of  alienation  are  the  rules  applicable  to  the  present  case.  A  con- 
dition restraining  alienation  is  good  if  limited  in  respect  of  time. 
On  this  point  I  rely  on  the  opinion  of  the  **  eminent  conveyancer  " 
quoted  in  Churchill  y.  Marhs^  1  GolL  441,  445,  and  the  dicta  of  Sir 
G.  Jessel  in  In  re  Madeay,  L.  R  20  £q.  186,  189.  Agaio,  the  gift 
over  on  involuntary  alienation  is  good,  and  is  severable  from  the 
gift  over  on  voluntary  alienation.  In  any  case,  the  gift  over  on 
death  without  issue  is  independent  of  the  previous  gift  over  on 
alienation,  and  is  co-ordinate  with  it  The  testatrix  has  used 
"  but "  and  "  and  "  interchangeably  in  other  parts  of  the  wilL 

Farwell,  in  reply,  cited  Brandon  v.  Sobinson^  18  Ves.  429  (11 
E.  R  226). 

[Kay,  J.,  referred  to  In  re  Bosher,  26  Ch.  D.  801,  and  Boch/ord 
V.  ffaekman,  9  Hare,  475.] 

1888,  March  22.    Eat,  J.  (after  reading  the  gift,  continued):  — 

James  Boardman  Dugdale  claims  this  property  upon  the  ground 
that  the  executory  devise  which  I  have  read  is  repugnant  and 

void. 
[*  179]       *  There  is  no  doubt  that  a  condition  against  alienation 
is  void.    Co.  Lit  223  a. 

The  difference  between  a  condition,  properly  so  called,  and  a 
conditional  limitation  or  an  executory  devise  is  that,  in  the  case  of 
a  condition,  the  estate  is  to  revert  to  the  grantor  or  his  heirs ;  in 
the  other  cases  it  is  limited  over  to  other  persons.  But  even  in 
the  case  of  a  condition  the  power  of  alienation  may  be  restricted, 
though  it  cannot  be  entirely  taken  away.  For  example,  a  condition 
not  to  alien  **  to  such  an  one,  naming  his  name,  or  to  any  of  his 
heirs,  or  of  the  issues  of  such  a  one,  &c.,  or  the  like,  which  condi- 
tions do  not  take  away  all  powers  of  alienation  from  the  feoffee, 
&c.,  then  such  condition  is  good."     litt.  Sect.  361. 

It  has  been  said  that  a  total  restriction  of  alienation  for  a  limited 
time  may  be  good.  During  the  argument  in  Churchill  v.  Marks,  1 
Coll.  441,  445,  an  eminent  conveyancer,  in  answer  to  a  question 
put  to  him  by  the  Court,  stated  his  opinion  to  be,  that  a  gift  to  A. 
in  foo»  with  a  proviso  that  if  A.  aliens  in  B/s  lifetime  the  estate 
slmll  shift  to  B.,  is  valid. 

Such  a  limitation  might  not  deprive  A.  altogether  of  the  power 
of  alienation,  because  he  might  outlive  B.,  and  after  B.'s  death  his 
ttowor  of  alienation  would  not  be  interfered  with.    But  it  is  to  be 
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observed  that  there  is  no  decision  to  this  e£fect,  and  the  late  Mr. 
Waley,  in  a  note,  p.  88,  of  the  2nd  edition  (p.  Ill,  3rd  edition),  3rd 
vol.  of  Davidson's  Conveyancing,  to  which  my  attention  has  been 
called,  states  his  opinion  that  this  doctrine  is  doubtful. 

In  In  re  Macleay,  L.  R  20  Eq.  186,  there  was  a  devise  of  real  estate 
to  one  in  fee  "  on  the  condition  that  he  never  sells  it  out  of  the 
family."  This  was  held  to  be  a  good  condition  by  Sir  G.  Jessel, 
M.  B.,  it  being  a  limited  restriction  on  alienation.  The  decision 
was  dissented  from  by  the  late  Mr.  Justice  Feabson  in  In  re 
Rosher,  26  Ch.  D.  801,  where  the  devise  was  to  the  testator's  son 
in  fee,  with  a  proviso  that  if  the  son,  his  heirs  or  devisees,  should 
desire  to  sell  the  same,  or  any  part  thereof,  in  the  lifetime  of  the 
testator's  wife,  she  should  have  the  option  to  purchase  at 
£3000  for  the  whole,  *  and  at  a  proportionate  price  for  any  [*  180] 
part.  £3000  was  much  less  than  the  value  of  the  estate; 
and  it  was  held  that  the  proviso  amounted  to  an  absolute  restraint 
on  alienation,  and  was  therefore  void,  although  the  restriction  was 
limited  to  the  life  of  the  testator's  widow. 

It  is  clearly  settled  that  a  gift  over  upon  an  attempt  to  alien 
an  absolute  interest  previously  given  is  as  void  as  a  condition. 
This  is  shown  by  the  cases  of  Bradley  v.  Peiosoto,  3  Ves.  324 ;  Boss 
V.  Boss,  1  Jac.  &  W.  154;  Holmes  v.  Godson,  8  D.  M.  &  G.  152,  in 
which  Lord  Justice  Turner  stated  that  the  law  is  the  same  both 
as  to  gifts  of  real  and  personal  estate ;  and  Shaw  v.  Ford,  7  Ch.  D. 
669. 

In  Feame's  Contingent  Remainders,  10th  ed.  pp.  12,  15,  the  dif- 
ference between  a  conditional  limitation  or  executory  devise  and  a 
contingent  remainder  is  discussed,  the  illustration  given  being  that 
a  limitation  to  the  use  of  A.  and  his  heirs  till  C.  returns  from 
Bome,  and  after  the  return  of  C,  to  the  use  of  £.  in  fee,  is,  in  a 
deed,  a  conditional  limitation,  in  a  will,  an  executory  devise.  But 
a  limitation  to  the  use  of  A.  until  C.  returns  from  Rome,  and  after 
the  return  of  C,  to  the  use  of  B.  in  fee,  is  a  contingent  remainder 
to  B.,  the  whole  fee  not  being  limited  to  the  use  of  A.  as  in  the 
former  case,  but  only  a  particular  estate  to  endure  till  the  return 
of  C,  which  being  an  uncertain  period  such  particular  estate  is  a 
freehold,  and  consequently  the  limitation  to  B.  and  his  heirs  is  a 
contingent  remainder. 

In  the  same  work  (p.  15),  it  is  said  that  limitations  defeating 
portion  of  an  estate  previously  given  "  are  properly  termed  condi- 
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tional  limitations,  to  cUstinguisli  them  on  the  one  hand  from  con- 
ditions, of  which  only  the  grantor  or  his  heirs  can  take  advantage, 
and  on  the  other  from  remainders,  in  the  strict  and  proper  sense 
of  the  word  as  above  defined :  and  though  these  conditional  limita- 
tions are  not  valid  in  conveyances  at  common  law,  yet,  within  cer- 
tain limits,  they  are  good  in  wills  and  conveyances  to  uses." 

In  accordance  with  the  doctrine  as  thus  stated  by  Feame,  there 
are  a  series  of  decisions,  of  which  Brandon  v.  JRobinson,  18 
[•  181]  Ves.  429,  Webb  *  v.  Orace,  2  Ph.  701,  Boehford  v.  B^aek- 
man,  9  Hare,  475,  and  Joel  v.  Mills,  3  E.  &  J.  458,  are 
examples,  which  decide  that  if  real  or  personal  estate  be  given  to 
A.  for  life,  with  remainder  to  B.  absolutely,  with  a  proviso  that,  if 
A.  should  attempt  to  assign,  his  life  estate  should  cease,  such  a 
proviso  is  read  as  a  limitation  to  A.  during  his  life  or  until  he 
should  attempt  to  assign,  and  upon  that  event,  or  after  his  death, 
over,  and  such  a  limitation  is  held  to  be  valid. 

The  result  is  that  a  limitation,  by  way  of  use  or  in  a  will,  to  A. 
until  he  attempt  to  alien,  and  on  that  event  to  B.  and  his  heirs,  is 
valid,  A.  taking  an  estate  of  freehold  which  only  endures  by  the 
terms  of  the  limitation  until  the  attempted  alienation,  and  B.  tak- 
ing a  contingent  remainder.  But  a  limitation  to  A.  "  and  his  heirs," 
but  if  he  attempt  to  alien,  to  B.  in  fee,  is  an  invalid  gift  over. 
So  also  where  the  limitation  is  to  A.  ''  and  his  heirs  "  until  he  at- 
tempt to  lien,  and  thereupon  to  B.  and  his  heirs.  This  is  as  clearly 
a  conditional  limitation  as  the  other,  because  a  fee  simple  endures 
for  ever,  and  any  attempt  to  cut  it  down  must  be  a  defeasance. 

The  general  law  is  that  a  defeasance,  either  by  condition  or  by 
conditional  limitation  or  executory  devise,  cannot  be  well  limited 
to  take  effect  in  derogation,  not  merely  of  the  right  of  alienation, 
but  of  any  of  the  natural  incidents  of  the  estate  which  it  is 
intended  to  divest  Instances  of  this  are  given  in  Sir  Anthony 
Mildmay's  Case,  6  Co.  Eep.  41  a,  where  the  law  is  stated  thus,  "If  a 
man  makes  gift  in  tail  on  condition  that  the  donee  shall  not  com- 
mit waste,  or  that  his  wife  shall  not  be  endowed,  or  that  the  hus- 
band of  a  woman  tenant  in  tail  after  issue  shall  not  be  tenant  by 
the  courtesy,  or  that  tenant  in  tail  shall  not  suffer  a  common  re- 
covery, these  conditions  are  repugnant  and  against  law,  because  by 
the' gift  in  tail,  he  tacitly  enables  him  to  commit  waste,  that  his 
W<fe  shall  be  endowed,  and  to  suffer  a  common  recovery.  And 
therefore  it  is  repugnant  to  restrain  it  by  condition,  for  that  would 
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be  to  give  a  power,  and  to  restrain  the  same  power  in  one  and  the 
same  deed." 

As  I  have  shown,  a  conditional  limitation  or  executory  devise  is 
subject  to  the  same  rule. 

*  The  events  upon  which  the  executory  devise  in  this  [*  182] 
case  is  to  take  effect  seem  to  be,  (1)  alienation,  and  (2)  bank- 
ruptcy, or  judgment  and  execution.  The  alienation  contemplated  is 
any  alienation  whatever  by  the  devisee,  not  limited  in  any  way. 
This  is  clearly  invalid.  With  respect  to  the  other  event,  bank- 
ruptcy or  judgment  and  execution  effect  an  involuntary  alienation. 
Can  a  fee  simple  estate  be  divested  by  an  executory  devise  on  that 
event  ?  The  liability  of  the  estate  to  be  attached  by  creditors  on 
a  bankruptcy  or  judgment  is  an  incident  of  the  estate,  and  no 
attempt  to  deprive  it  of  that  incident  by  direct  prohibition  would 
be  valid.  If  a  testator,  after  giving  an  estate  in  fee  simple  to  A., 
were  to  declare  that  such  estate  should  not  be  subject  to  the  bank- 
ruptcy laws,  that  would  clearly  be  inoperative.  I  apprehend  that 
this  is  the  test  An  incident  of  the  estate  given  which  cannot  be 
directly  taken  away  or  prevented  by  the  donor  cannot  be  taken 
away  indirectly  by  a  condition  which  would  cause  the  estate  to 
revert  to  the  donor,  or  by  a  conditional  limitation  or  executory 
devise  which  would  cause  it  to  shift  to  another  person.  This 
agrees  with  the  decision  of  Mr.  Justice  Chitty  in  In  re  Machu,  21 
Ch.  D.  838.  The  words  "  conditional  limitation  "  seem  to  be  used 
in  that  case  not  in  the  sense  in  which  Feame  and  Butler  employ 
them,  but  rather  to  describe  an  estate  upon  which  a  contingent 
remainder  might  be  limited.  According  to  the  illustrations  which 
I  have  given  from  the  definition  by  Feame,  the  limitation  in  In  re 
Machu  would  be,  in  a  deed,  a  conditional  limitation  defeating  a  fee 
simple,  and  in  a  will  an  executory  devise. 

I  am  of  opinion  for  the  foregoing  reasons  that  the  executory 
devise  in  this  case  is  invalid  as  repugnant 

It  was  attempted  to  distinguish  one  portion  of  it,  namely,  that 
which  begins  with  the  words  "  and  if  he  shall  die  without  leaving 
issue  of  his  body  him  surviving,"  and  it  was  argued  that  this 
gift  over  must  be  valid.  But  I  am  of  opinion  that  this  is  only  a 
portion  of  the  limitations  which  are  intended  to  take  effect  upon 
the  forfeiture  by  alienation  or  bankruptcy,  &c.,  and  not  otherwise. 

The  original  devise  is  in  trust  for  the  plaintiff,  his  heirs 
and   assigns.     The  intention  to  defeat   this  must  be  as  clearly 
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[•  183]  expressed  *  as  the  gift,  and  if  the  last  point  were  more 
doubtful  than  I  think  it  is,  the  plaintiff  ought  to  have 
the  benefit  of  the  doubt. 

It  is  consistent  with  the  practice  of  the  Court,  as  recognised  in 
Lady  LangdaU  v.  Briggs,  8  D.  M.  A  G.  391,  that  the  plaintiff 
should  have  a  declaration  as  to  the  nature  of  his  interest  and  the 
validity  of  the  gift  over. 

I  must  declare  that  he  is  entitled  to  an  equitable  estate  in  fee 
simple  in  the  real  property  and  to  an  absolute  interest  in  the  per- 
sonalty given  to  him,  and  that  the  attempted  executory  gift  over  is 
void. 

ENGLISH  NOTES. 

In  Holmes  v.  €hd»on  (1856),  8  De  6.  M.  db  O.  152,  referred  to  in 
the  judgment  of  Kay,  J.,  in  the  latter  principal  case,  the  testator  left 
real  and  personal  estate  upon  trust  for  his  son,  to  vest  in  him  on  his 
attaining  the  age  of  twenty-one  years;  bat  if  he  should  die  under 
twenty-one,  or  having  attained  twenty-one  should  have  made  a  will, 
then  the  testator  directed  the  property  to  be  sold,  and  the  proceeds  to 
be  held  on  other  trusts.  It  was  held  by  the  Lords  Justices,  on  an 
exhaustive  review  of  the  cases,  that  the  property  vested  in  the  son 
absolutely  at  twenty-one,  and  that  the  gift  over  in  the  latter  alterna- 
tive was  repugnant  and  void.  Lord  Justice  Tubneb  stated  the  result 
briefly  as  follows :  ^'  This  is  in  terms  a  disposition  of  real  estate  in 
favour  of  other  devisees  in  the  event  of  a  devisee  in  fee  dying  intestate, 
and  I  think  that  such  a  disposition  is  repugnant  and  void.  The  law, 
which  is  founded  on  principles  of  public  policy  for  the  benefit  of  all 
who  are  subject  to  its  provisions,  has  said  that  in  the  event  of  an  owner 
in  fee  dying  intestate  the  estate  shall  go  to  his  heir,  and  this  disposi- 
tion  tends  directly  to  contravene  the  law  and  to  defeat  the  policy  on 
which  it  is  founded.  On  principle,  therefore,  I  think  the  disposition 
bad,  and  the  cases  which  were  cited  in  the  argument  appear  to  me  to 
be  conclusive  upon  the  point."  Then,  after  referring  to  a  number  of 
cases,  he  said :  '^  Upon  this  point  there  is  no  distinction  between  the 
cases  relating  to  real  and  personal  estate.  In  truth,  the  decisions  in 
both  cases  turn,  as  I  apprehend,  on  this :  the  law  has  said  that  if  a 
man  dies  intestate  the  real  estate  shall  go  the  heir,  and  the  personal 
estate  to  the  next  of  kin,  and  any  disposition  which  tends  to  contra- 
vene that  disposition  which  the  law  would  make  is  against  the  policy 
of  the  law,  and  therefore  void." 

In  the  case  of  In  re  Parry  and  Daggs  (C.  A.  1885),  31  Ch.  D.  130, 
56  L.  J.  Cb.  237,  64  L.  T.  229,  34  W.  R  353,  a  testator  devised  real 
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estate  to  bis  son  and  his  heirs,  and  then  declared  that  in  case  his  son 
should  die  without  leaving  lawfal  issue,  then  and  in  such  case  the 
estate  should  go  to  his  son's  next  heir-at-law,  to  whom  he  gave  and 
devised  the  same  accordingly.  The  testator  died  in  1881,  and  the  son, 
who  was  married,  but  had  no  issue  living,  contracted  to  sell  the  estate. 
The  question  whether  he  could  make  a  good  title  was  submitted  to  the 
Court  under  the  Vendor  and  Purchaser  Act,  1874.  The  Vice-Chan- 
GBLLOR  held  that  the  executory  devise  over  was  void,  and  was  further  of 
opinion  that  the  devise  over  was  only  intended  to  take  effect  on  the  death 
of  the  son  in  the  lifetime  of  the  testator.  The  Court  of  Appeal  held  that 
the  intention  of  the  devise  over  was  not  confined  to  death  in  the  life- 
time of  the  testator,  but  referred  to  death  at  any  time ;  that  the  gift 
over  was  repugnant  and  void,  and  that  the  devisee  took  an  absolute 
estate  in  fee  simple.  Lord  Justice  Eby,  in  a  judgment  with  which 
Sir  J.  Hannen  and  Bowen,  L.  J.,  concurred,  after  stating  the  opinion 
that  the  intention  of  the  will  was  that  the  heir-at-law  under  the  gift 
over  should  take  as  a  purchaser  and  not  by  way  of  limitation,  said: 
''The  testator's  son  is  devisee  in  fee,  and  on  his  death  either  one  of  his 
issue  will  be  his  heir  or  some  one  else.  If  his  heir  be  his  issue,  such 
issue  will  take  under  the  original  devise,  and  the  gift  over  does  not 
arise;  if  his  heir  be  some  one  not  his  issue,  such  heir  would  take 
equally  under  the  original  devise  and  under  the  gift  over ;  so  that  the 
operation  of  the  gift  over,  if  it  be  valid,  is  not  to  alter  the  devolution 
of  the  estate,  but  only  to  fetter  the  power  of  alienation  during  the  life- 
time of  the  son.  That  was  an  illegal  device,  and  consequently  the  gift 
over  is  void." 

The  same  principle  was  applied  to  an  equitable  gift  in  fee,  subject 
to  a  proviso  that  the  estate  should  go  over  in  case  of  alienation,  by  the 
Court  of  Appeal,  afEirming  the  decision  of  Butt,  J.,  in  Corbett  v.  Cor- 
beU  (1888),  14  P.  D.  7,  58  L.  J.  P.  17,  60  L.  T.  74,  37  W.  E.  114. 

The  above  cases  may  be  contrasted  with  the  case  where  a  life  interest 
is  given  subject  to  a  gift  over  or  clause  of  cessor  on  bankruptcy  which 
is  valid.  Lockyer  v.  Savage  (1733),  2  Str.  947.  The  only  point  dis- 
cussed in  modern  cases  is  whether  such  a  clause  includes  a  bankruptcy 
existing  at  the  date  of  the  will.  Trapper  v.  Meredith  (1871),  L.  R. 
7  Ch.  248,  41  L.  J.  Ch.  237;  Metcalfe  v.  Metcalfe  (C.  A.),  1891, 3  Ch.  1, 
60  L.  J.  Ch.  647,  66  L.  T.  426.  And  see  West  v.  Williams  (C.  A.), 
1899,  1  Ch.  132,  68  L.  J.  Ch.  127. 

In  Scotch  law  a  different  effect  has  been  given  to  an  absolute  gift  to 
A.  and  his  heirs,  followed  by  a  declaration  that  if  A.  dies  childless  and 
intestate  the  estate  shall  go  to  others.  Such  a  gift  over  was  given 
effect  to,  according  to  its  terms,  in  the  case  of  Barstow  v.  Black,  Pat- 
tison  &  Henderson  (H.  L.  1868),  L.  B.  2  H.  L.  Sc.  392.     This  is. 
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explained  by  Lord  Cairn s^  L.  C,  as  follows:  ^'The  position  of  an 
unlimited  fiar  (owner)  with  a  conditional  gift  over  is  unknown  to  the 
English  law ;  hut  the  position  of  an  unlimited  fiar  —  that  is,  a  fiar 
with  unlimited  power  of  ownership  and  disposition,  followed  by  sub- 
stitutions or  limitations  over  —  is  well  known  to  the  Scotch  law.  It 
would,  in  my  opinion,  have  been  a  perfectly  good  disposition  to  settle 
these  estates  on  A.,  his  heirs  and  assigns,  with  a  limitation  to  other 
persons  in  the  event  of  A«  dying  childless.  Under  such  a  settlement, 
A.  would  have  had  an  absolute  power  of  disposition  over  the  estates. 
And,  in  my  opinion,  the  words  of  apparent  contingency,  *'  in  the  event 
of  his  not  disposing  of  the  estates,'  are  no  more  than  a  recognition  of 
that  power  of  disposition  which  was  by  Scotch  law  inherent  in  the 
estate  given  to  A." 

AMERICAN  NOTES. 

In  a  devise  of  real  estate  in  fee,  or  in  an  absolute  bequest  of  personalty,  a 
condition  that  the  devisee  or  legatee  shall  not  sell  the  property,  is  void.  Cush- 
ing  V.  Spalding,  164  Massachusetts,  287,  citing  Winsor  v.  MiUs,  157  id.  862 ; 
Todd  V.  Sawyer^  147  id.  570 ;  Gleason  v.  Fayerweatherj  4  Gray  (Mass.),  348, 
353 ;  Hawley  v.  Northampton^  8  Massachusetts,  3,  37;  and  see  Potter  v.  Couch, 
141  United  States,  296  ;  Hunt  v.  Hawes,  181  Illinois,  343 ;  Jones  v.  PaH  Huron 
Engine,  fi-c.  Co,,  171  id.  602;  SmUh  v.  Kenny,  89  Illinois  App.  298;  Van 
Home  V.  CampbeU,  100  New  York,  287 ;  Lovett  v.  GUlender,  35  New  York,  617 ; 
WiUiams  v.  Herrick,  19  Rhode  Island,  197;  Kaufman  v.  Burgert,  195  Pennsyl- 
vania State,  274  ;  Mclntyre  v.  Mclntyre,  123  id.  329 ;  Rea  v.  BeU,  147  id.  118 ; 
Conger  v.  Lowe,  124  Indiana,  368  ;  Fowler  v.  Duhme,  148  id.  248;  Zillmer  v. 
iMndguth,  94  Wisconsin,  607;  Ernst  v.  Shinkle,  95  Kentucky,  608;  In  re 
Thomas,  30  Ontario  (Canada),  49.  Such  a  condition  is  not  mitigated  b^  add- 
ing to  it  a  provision  that  the  land  shall  be  built  upon,  or  be  used  as  a  farm,  or 
for  any  other  specified  purpose.  Cushing  v.  Spalding,  164  Massachusetts,  287. 
A  condition  against  alienation  for  a  specified  term  of  years  is  also  void. 
Fowlkes  V.  Wagoner,  Tennessee  (1898),  46  S.  W.  Rep.  586 ;  Jones  v.  Port 
Huron  ^c.  Co.,  171  Illinois,  502;  Mandlebaumv.  McDonell,  29  Michigan,  78. 
And  so  is  a  condition  that  land  devised  absolutely  shall  not  be  alienated 
without  the  consent  of  a  person  named.  Muhlke  v.  Tiedemann,  177  Illinois, 
606. 

A  condition  that  a  legatee  or  devisee  to  whom  an  absolute  estate  has  been 
given  under  the  will,  shall  dispose  of  the  property  after  his  death  in  a  certain 
wuy.  is  repugnant  and  void.  Howard  v.  Carusi,  109  United  States,  725; 
W(i-s(yn  V.  Turner,  164  Illinois,  398;  Wolfer  v.  Hemmer,  144  id.  554;  LawY. 
powjtass,  107  Iowa,  606 ;  Burleigh  v.  Clough,  52  New  Hampshire,  267 ;  Ide  v. 
Jtk,  5  Massachusetts,  500;  Hall  v.  Palmer,  87  Virginia,  354;  Bem  v.  Fabian, 
54  Xew  Jersey  Equity,  615;  Ramsdell  v.  Ramsdell,  21  Maine,  288;  Good  v. 
Fi^^hihom,  144  Pennsylvania  State,  287;  Rea  v.  Bell,  147  id.  118;  Clay  v. 
Wtuyd,  153  New  York,  134 ;  In  re  Gardner,  140  id.  122 ;  Den  v.  BlachoeO, 
■^Aij^w  Jersey  Law,  386;  Johnson  v.  Johnson,  48  South  Carolina,  408. 
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A  condition  subsequent  that  the  interest  of  a  devisee  shall  cease,  and  the 
property  shall  go  over  to  another  in  case  it  is  taken  upon  execution  for  the 
devisee's  debts^  or  is  assigned  in  bankraptcy,  is  valid.  Thornton  v.  Stanley^  55 
Ohio  State,  199;  Bryan  v.  Dunn^  120  North  Carolina,  36.  But  a  devise  over 
or  a  trust  is  essential  to  the  validity  of  such  condition.  Hobbs  v.  Smithy  15 
Ohio  State,  419 ;  1  Underbill  on  Wills,  s.  526. 

In  America  the  authorities,  contrary  to  the  English  ruling  case,  In  re  Dug- 
dcUe,  suprOf  p.  613,  and  other  English  decisions,  generally  hold  that  a  testator 
may  legally  create  an  estate  in  trust,  with  a  provision  that  the  income  shall 
not  be  alienated  by  the  beneficiary,  or  be  subject  to  be  taken  by  his  creditors 
in  advance  of  its  payment  to  him,  even  in  case  there  is  no  cesser  or  limitation 
of  the  estate  in  such  an  event  Hyde  v.  Woods,  94  United  States,  523; 
Nichols  V.  Eaton,  91  id.  716;  Broadway  Nat.  Bank  v.  Adams,  133  Massachu- 
setts, 170;  Baker  v.  Brown,  146  id.  369  ;  Sears  v.  Choale,  146  id.  395;  Claflin 
V.  Claflin,  149  id.  19 ;  Billings  v.  Marsh,  153  id.  311 ;  Wemyss  v.  White,  159 
id.  484 ;  RoberU  v.  Stevens,  84  Maine,  325 ;  St.  John  v.  Dann,  66  Connecti- 
cut, 401;  Anthony  v.  Anthony,  55  id.  256;  White  v.  White,  30  Vermont,  338; 
Barnes  v.  Dow,  59  id.  530;  Wales  v.  Bowdish,  61  id.  23;  Garland  v.  Garland, 
87  Virginia,  758,  24  Am.  St.  Rep.  682 ;  Smith  v.  Towers,  69  Maryland,  77 ; 
Reid  V.  Safe  Dep.  (r  Trust  Co.,  86  id.  464;  Campbell  v.  Foster,  35  New  York, 
361  ;  SteibY.  Whitehead,  111  Illinois,  247;  King  v.  King,  168  Illinois,  273; 
Meek  v.  Briggs  87  Iowa,  610 ;  McCormick  Harv.  Mach.  Co.  v.  Gates,  75  Iowa, 
343;  Linn  v.  Davis,  58  New  Jersey  Law,  29;  Frazier  v.  Bamum,  19  New 
Jersey  Equity,  316 ;  Rife  v.  Geyer,  59  Pennsylvania  State,  393 ;  Shankland's 
Appeal,  47  id.  113;  Bandy's  Estate,  167  id.  552;  Seiizinger's  Estate,  170  id. 
500;  Baeder's  Estate,  190  id.  606;  Wanner  y.  Snyder,  177  id.  208;  Handy' s 
Estate,  167  id.  552  ;  Lampert  v.  Haydel,  96  Missouri,  439, 9  Am.  St.  Rep.  358; 
Partridges.  Cavender,  96  Missouri, 452;  Jourolmon  v.  Massengill,  86  Tennessee, 
81 ;  PaUen  v.  Herring,  9  Texas  Civ.  App.  640 ;  Pace  v.  Pace,  73  North 
Carolina,  119;  Hill  v.  McRae,  27  Alabama,  175. 

In  Broadway  National  Bank  v.  Adams,  133  Massachusetts,  170,  173,  Chief 
Justice  Morton,  for  the  Court,  said:  "We  do  not  see  why  the  founder  of  a 
trust  may  not  directly  provide  that  his  property  shall  go  to  his  beneficiary, 
with  the  restriction  that  it  shall  not  be  alienable  by  anticipation,  and  that  his 
creditors  shall  not  have  the  right  to  attach  it  in  advance,  instead  of  indirectly 
reaching  the  same  result  by  a  provision  for  a  cessor  or  a  limitation  over,  or  by 
giving  his  trustees  a  discretion  as  to  paying  it.  He  has  the  entire  jus  dispo- 
nendi,  which  imports  that  he  may  give  it  absolutely,  or  may  impose  any  restric- 
tions or  fetters  not  repugnant  to  the  nature  of  the  estate  which  he  gives." 
Affirmed  in  Wemyss  v.  White,  159  Massachusetts,  484. 

In  a  few  cases,  as  in  Thornton  v.  Stanley,  55  Ohio  State,  199,  a  provision  in 
a  trust  to  protect  the  trust  property  from  the  creditors  of  the  beneficiary  is 
not  effectual  unless  a  discretionary  power  is  given  to  the  trustees,  or  there  is 
a  limitation  over.  See  also  TUUnghast  v.  Bradford,  5  Rhode  Island,  205; 
Mebane  v.  Mebane,  4  Iredell  Equity  (N.  C),  131;  Heath  v.  Bishop,  4  Richard- 
son Equity  (S.  C),  46. 
VOL.  XXV. — 40 
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No.  18.— THOMAS  v.  HOWELL. 
(1692.) 

RULE. 

If  performance  of  a  condition  subsequent  is  rendered 
impossible,  the  estate  to  which  it  is  annexed  becomes 
absolute. 

Thomas  v.  Howell. 

1  Balk.  170. 
WiUs.  —  Condition.  —  ImpoasibUity. 
[170]      If  the  condition  is  made  impossible  by  act  of  God,  it  is  not  broken. 

One  devised  to  his  eldest  daughter,  upon  condition  she  should 
marry  his  nephew  on  or  before  she  attained  the  age  of  twenty-one. 
The  nephew  died  young,  and  the  daughter  never  refused,  and  in- 
deed never  was  required  to  marry  him.  After  the  death  of  the 
nephew,  the  daughter,  being  about  seventeen,  married  J.  S.  And 
it  was  adjudged  in  C.  B.  that  the  condition  was  not  broken,  being 
become  impossible  by  the  act  of  God;  and  the  judgment  was  after- 
wards afl&rmed  in  error  in  B.  R 

ENGLISH  NOTES. 

An  "Anonymatis'^  case  is  thus  reported  by  Salkeld  (p.  170):  **  Con- 
dition was  to  make  obligee  a  lease  for  life  by  such  a  day,  or  pay  him 
£100.  Obligee  died  before  the  day,  and  adjudged  that  his  executor 
shall  have  the  £100,  per  Tbeby,  Ch.  J.'' 

In  Davis  v.  Angd  (1862),  31  Beav.  223,  there  was  a  bequest  in  trust 
for  A.  in  case  he  should  marry  C,  and  after  his  decease,  in  trust,  &c. 
But  if  he  should  not  marry  C,  then  the  testator  directed  that  the  be- 
quest should  not  take  effect,  but  go  over.  The  condition  of  marrying 
C.  was  held  a  condition  precedent 

AMERICAN  NOTES. 

Where  a  condition  annexed  to  a  devise  becomes  impossible  of  performance, 
the  estate  given  upon  condition  ceases  to  exist,  and  the  prior  estate  to  which 
it  is  annexed  becomes  absolute,  the  priucipal  case  being  the  law  as  held  by 
the  American  decisions.  Thus  where  a  testator  devised  real  estate  to  his  son, 
on  condition  that  he  should  support  his  brother,  and  in  case  of  a  breach  of  the 
condition  the  estate  should  go  to  another  upon  the  same  condition,  upon  the 
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death  of  the  brother  in  the  lifetime  of  the  testator,  the  condition  became  im- 
possible, and  it  was  held  that  the  son  took  an  absolute  estate.  Parker  y. 
Parker^  123  Massachusetts,  584.  In  this  case  there  was  a  manifest  intention 
of  the  testator  to  benefit  the  son,  subject  to  the  charge,  and,  therefore,  the 
deyise  did  not  fail  because  of  the  previous  death  of  the  brother.  Where  a  tes- 
tator gave  a  sum  of  money  to  one  for  life,  which  after  his  dealb  was  to  go  to 
a  town  to  support  a  clergyman,  "  failing  which  it  shall  revert  to  my  heirs-at- 
law,"  and  the  town  could  not  lawfully  support  the  clergyman  as  required,  it 
was  held  that  the  gift  to  the  town  failed,  and  the  limitation  to  the  heirs-at- 
law  took  effect  immediately.     BuUard  v.  Shirley ^  153  Massachusetts,  559. 

It  is  the  rule  that  when  a  condition  subsequent  was  impossible  of  perform- 
ance at  the  time  of  the  execution  of  the  will,  or  at  the  testators  death,  or 
subsequently  to  his  death,  it  becomes  impossible  of  performance,  the  condition 
is  void,  and  the  devisee  or  legatee  takes  the  bequest  or  devise  discharged  and 
free  of  the  condition.  United  State*  v.  Arredondo^  6  Peters  (U.  S.),  691 ; 
Merrill  v.  Emery,  10  Pickering  (Mass.),  507  ;  Birmingham  v.  Lesan,  77  Maine, 
494 ;  Morse  v.  Hayden,  82  Maine,  227,  230 ;  Madigan  v.  Bums,  67  New  Hamp- 
shire, 319 ;  Calkins  v.  Smith,  41  Michigan,  409 ;  Hammond  v.  Hammond,  55 
Maryland,  575;  Bumham  v.  Burnham,  79  Wisconsin,  557 ;  Howe  v.  Hodge,  152 
Illinois,  252;  Hoss  v.  Hoss,  140  Indiana,  551 ;  Bryant  v.  Dungan,  92  Kentucky, 
627;  Burleyston  v.  Whitley,  97  North  Carolina,  295;  McKinnon  v.  Lundy,  21 
Ontario  App.  560.  Where  a  testator  gave  his  grandnephew  an  estate  '*  for 
the  purpose  of  securing  to  him  a  liberal  education  "  at  a  specified  university, 
but  providing  that  the  property  shall  pass  from  him,  if,  "  through  his  own  dis- 
inclination or  incapacity,  or  the  indifference  of  his  parents  or  guardians,  he 
should  fail  to  carry  out  these  intentions,"  the  death  of  the  grandnephew  while 
in  college,  thereby  making  it  impossible  to  perform  the  condition,  did  not 
divest  the  estate  so  as  to  prevent  its  descent  to  his  heirs-at-law  and  next  of 
kin.  The  performance  becoming  impossible  by  the  act  of  God,  it  is  dispensed 
with,  and  the  estate  vested  absolutely.  EUieott  v.  EUicoU,  90  Maryland,  321, 
48  Lawyers'  Bep.  Annot  58. 


No.  19.  — STACKPOLE  v.  BEAUMONT. 
(1796.) 

RULE. 

A  CONDITION  in  restraint  of  marriage  under  twenty-one 
without  consent  of  trustees  is  valid. 
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Staokpole  v.  Beanmont. 

3  Yetej,  89-98  (3  R.  R.  52). 

Restraint  of  Mmriage.  —  Marriage  under  ttoenty-cne  toUhout  Consent.  —  Condi- 
tion Valid. 

[89]  Condition  in  restraint  of  marriage  under  twenty-one  without  consent 
of  trustees  established  both  as  to  a  rent-charge  out  of  real  estate  and  a 
personal  legacy. 

Testator  devised  his  real  estates  to  the  eldest  of  his  three  natural  daughters 
and  her  husband  for  their  joint  lives  and  that  of  the  survivor ;  remainder  to 
her  sons  successively  in  tail  male;  remainder  to  the  second  and  her  husband 
and  issue  male  in  the  same  manner  ;  remainder  to  the  youngest,  or  such  per- 
son as  she  should  first  marry  (if  under  twenty-one,  with  consent  of  trustees)  ^ 
for  their  joint  lives  and  that  of  the  survivor,  with  similar  remainders:  he  also 
gave  a  rent-charge  limited  in  the  same  manner  to  the  second,  her  husband 
and  issue  male ;  and  gave  a  similar  rent-charge  to  the  youngest,  until  she 
shall  marry  (under  and  with  the  restriction  above  mentioned)  or  for  her  life ; 
and  when  she  shall '  marry  as  aforesaid,  upon  the  same  trusts ;  and  having 
given  the  second  £10,000  on  her  marriage  he  gave  the  youngest  a  legacy  of 
£10,000,  payable,  £5000  upon  her  marriage  (with  such  consent  as  aforesaid) 
and  £5000  two  years  after.  Upon  her  marriage  without  consent  the  condi- 
tion being  established  against  the  husband  does  not  affect  her  estate  for  life 
in  the  rentcharge. 

Husband  committed  for  marrying  a  ward  of  the  Court,  and  discharged 
under  particular  circumstances  on  undertaking  to  make  a  settlement,  was  held 
to  that,  and  not  permitted  upon  her  consent  to  receive  her  whole  fortune ; 
viz.  a  rent-charge  for  life. 

Sir  Thomas  Blackett  devised  several  real  estates  in  the  counties 
of  Northumberland  and  Durham  to  John  Erasmus  Blackett 
and  Thomas  Cotton  and  the  survivor  and  his  heirs,  upon 
trust,  to  the  use  and  behoof  of  his  nephew  William  Bosville  for 
life,  without  impeachment  of  waste ;  remainder  to  trustees  to  pre- 
serve contingent  remainders ;  remainder  to  the  use  of  such  one  of 
the  sons  of  William  Bosville  as  he  should  appoint,  and  of  the  heirs 
male  of  the  body  of  such  son ;  and  for  default  of  appointment,  or 
of  such  issue  of  such  son,  then  to  the  use  of  the  1st,  2nd,  3rd,  4th, 
and  all  and  every  other  son  and  sons  of  William  Bosville  and  the 
heirs  male  of  their  bodies  successively;  and  for  default  of  such 
issue,  then  to  the  use  of  Thomas  Eichard  Beaumont  and  Diana  his 
wife,  "  (one  of  my  natural  daughters)  "  for  and  during  their  joint 
natural  lives  and  the  life  of  the  survivor  without  impeachment  of 
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waste ;  reniainder  to  trustees  to  preserve  contingent  remainders ; 
•and  from  and  after  the  decease  of  the  survivor,  then  to  the  use  of 
such  one  son  of  the  body  of  his  said  daughter  Diana,  as  the  sur- 
vivor of  her  and  Thomas  Bichard  Beaumont  should  appoint,  and 
of  the  heirs  male  of  the  body  of  such  son ;  and  for  default  of  such 
appointment,  or  from  and  immediately  after  the  decease  of  such 
son  without  issue  male  of  his  body,  or  in  case  any  such  shall  be, 
who  lives  to  attain  twenty-one,  and  shall  afterwards  depart  this  life 
without  leaving  any  son  or  sons  of  his  body,  or  such  son  or  sons 
shall  also  attain  twenty-one,  and  afterwards  depart  this  life  with- 
out leaving  any  issue  male,  then  to  the  use  of  the  1st,  2nd,  3rd, 
and  every  other  son  and  sons  of  the  body  of  his  said  daughter 
Diana  by  her  present  or  any  future  husband  successively,  and  of 
the  several  and  respective  heirs  male  of  their  bodies ;  and  for  de- 
fault of  such  issue,  or  in  case  any  such  shall  attain  twenty-one, 
and  afterwards  die  without  leaving  any  son  or  sons,  or  such  son  or 
sons  should  die  after  twenty-one,  without  leaving  issue  male, 
then  to  the  use  of  *  William  Lee  and  Sophia  his  wife,  "(an-  [*90] 
other  of  my  natural  daughters)  '*  for  and  during  their  joint 
lives  and  the  life  of  the  survivor  without  impeachment  of  waste ; 
remainder  to  trustees  to  preserve  contingent  remainders ;  and  from 
and  after  the  decease  of  the  survivor  of  William  and  Sophia  Lee, 
to  the  use  of  all  and  every  the  son  and  sons  of  the  body  of  his  said 
daughter  Sophia,  by  her  present  or  any  future  husband,  with  like 
power  of  appointment,  and  for  all  such  and  the  like  estates  and 
interests,  and  with  the  like  remainders  and  limitations,  as  afore- 
said in  relation  to  the  said  Thomas  Bichard  Beaumont  and  Diana 
his  wife ;  and  for  default  of  such  issue,  or  in  case  of  their  death 
after  attaining  twenty-one  without  leaving  any  son  or  sons,  or  of 
the  death  of  such  son  or  sons  after  twenty-one,  without  leaving 
issue  male,  then  to  the  use  of  Louisa  Wentworth  "  (the  other  of 
my  natural  daughters)  or  such  i)erson,a8  she  shall  first  intermarry 
with,  if  any  (if  before  she  attain  the  age  of  twenty-one,  by  and 
with  the  consent  and  approbation  of  the  said  John  Erasmus  Black- 
ett  and  Thomas  Cotton,  or  the  survivor,  and  his  heirs ;  and  which 
person  shall  also  previously  make  a  competent  settlement  upon  her, 
my  said  daughter  Louisa,  by  deed  or  deeds  in  writing,  to  the  like 
approbation  of  the  said  John  Erasmus  Blackett  and  Thomas  Cot- 
ton), for  and  during  their  joint  natural  lives,  or  the  life  of  the  sur- 
vivor of  them,  without  impeachment  of  waste ;  and  from  and  after 
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the  determination  of  that  estate,  then  to  the  use  of  the  said  John 
Erasmus  Blackett  and  Thomas  Cotton  and  the  survivor  of  them, 
and  his  heirs,  for  and  during  the  life  of  my  said  daughter  Louisa, 
or  any  such  person  as  she  shall  so  first  marry,  if  any,  and  the  life 
of  the  longer  liver  of  them,  upon  trust,  to  preserve  contingent  re- 
mainders, and  for  that  purpose  to  make  entries  or  bring  actions  as 
occasion  may  require ;  but  nevertheless  to  permit  and  suffer  her, 
my  said  daughter,  or  such  person  as  she  shall  so  first  marry,  if  any, 
and  the  survivor  of  them,  to  receive  and  take  the  rents,  issues,  and 
profits,  for  her,  their,  or  his,  own  use  and  benefit ; "  and  from  and 
immediately  after  the  decease  of  the  survivor  of  his  said  daughter, 
and  of  such  person  as  she  should  so  first  marry,  if  any,  then  to  the 
use  of  all  and  every  or  any  the  son  and  sons  of  the  body  of  his 
said  daughter  Louisa  by  such  first  or  any  after-taken  husband,  with 
the  like  power  of  appointment,  and  for  all  such  and  the  like  estates 

and  interests,  and  with  the  like  remainders  and  limitations 
[*  91]  as  aforesaid,  in  *  relation  as  aforesaid ;  and  for  default  of 

such  issue  of  the  body  of  his  said  daughter  Louisa,  or  in 
case  of  their  death  after  attaining  twenty-one  without  leaving  any 
son  or  sons,  or  of  the  death  of  such  son  or  sons  after  twenty-one 
without  leaving  issue  male,  then  to  the  use  of  Sir  John  Sinclair, 
for  life  without  impeachment  of  waste ;  remainder  to  such  one  of 
his  sons  by  his  present  wife  and  for  such  estates  as  he  shall  ap- 
point ;  in  default  of  appointment,  to  his  eldest  son  in  fee ;  and  as 
to  all  other  his  real  estates,  he  devised  them  to  the  same  trustees, 
to  the  use  of  Thomas  Richard  Beaumont  and  Diana  his  wife,  and 
of  the  son  and  sons  of  his  said  daughter  Diana  and  the  heirs  male 
of  such  son  and  sons,  and  of  William  Lee  and  Sophia  his  wife,  and 
the  son  and  sons  of  his  said  daughter  Sophia  and  the  heirs  male  of 
such  son  and  sons,  ''and  my  said  daughter  Louisa, and  such  person 
as  she  may  so  marry,  if  any,  as  aforesaid,  and  of  the  son  and  sons 
of  my  said  daughter  Louisa  auid  the  heirs  male  of  the  body  of  such 
son  and  sons,  and  of  the  said  Sir  John  Sinclair,  and  the  son  or 
sons  of  the  said  Sir  John  Sinclair  by  his  said  now  wife,  severally, 
respectively,  and  successively  "  upon  such  trusts,  &c.,  as  before  de- 
clared concerning  the  estates  before  devised. 

The  testator  then  charged  all  his  real  estates  in  Northumberland 
and  Durham,  except  those  devised  to  his  nephew  Bosville,  with 
two  rent-charges;  and  gave  to  John  Cockshutt  and  his  heirs  one 
annuity  or  rent-charge  of  £3000  upon  trust  for  the  use  and  behoof 
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of  William  Lee  and  Sophia  his  wife,  for  and  during  the  term  of  the 
joint  natural  lives  of  the  said  William  Lee  and  Sophia  his  wife,  and 
the  life  of  the  survivor ;  remainder  to  trustees  to  preserve  contin- 
gent remainders ;  and  from  and  immediately  after  the  decease  of 
the  survivor,  to  the  use  of  all  or  any  one  or  more  of  the  son  and 
sons  of  the  body  of  his  said  daughter  Sophia  and  of  the  son  or  sons 
of  such  son  or  sons,  in  such  shares  and  proportions,  manner,  and 
form,  and  for  such  estate  and  estates,  or  chargeable  with  such  sum 
or  sums  of  money  to  the  other  or  others  of  them,  as  the  survivor  of 
William  and  Sophia  Lee  should  appoint ;  and  in  default  of  appoint- 
ment, or  as  soon  as  the  estates  appointed  shall  determine,  and  as 
to  so  much  as  shall  be  unappointed,  to  the  use  of  the  1st,  2nd,  3rd, 
and  all  and  every  other  son  and  sons  of  the  body  of  his  said 
daughter  Sophia  by  her  present  or  any  future  husband  severally 
and  successively  and  of  the  several  and  respective  heirs  male 
of  their  bodies ;  and  for  default  of  such  issue  *  or  in  case  of  [*  92] 
their  death  after  attaining  twenty-one  without  leaving  any 
son  or  sons,  or  of  the  death  of  such  son  or  sons  after  twenty-one 
without  leaving  issue  male,  or  in  case  William  Lee  and  his  wife  or 
either  of  them  shall  inherit  or  possess  any  of  the  aforesaid  heredit- 
aments and  premises  by  the  aforesaid  devises,  then  he  directed  the 
said  rent-charge  to  sink  into  the  estate  so  charged  with  the  pay- 
ment thereof,  and  to  be  annihilated ;  and  he  gave  to  John  Cock- 
shutt  and  his  heirs  another  annuity  or  rent-charge  of  £3000  upon 
trust  for  the  only  proper  use  and  behoof  of  his  said  daughter  Louisa 
Wentworth  and  her  assigns  "until  she  shall  marry  (under  and 
with  the  restriction  above  mentioned)  or  for  and  during  the  term 
of  her  natural  life ;  and  when  and  so  soon  as  she  my  said  daughter 
shall  marry  as  aforesaid,"  then  upon  such  trusts,  in  like  manner, 
and  with  the  like  powers,  for  such  estates  and  interests,  and  with 
the  like  remainders  and  limitations,  and  subject  to  the  same  con- 
tingencies and  annihilations,  as  before  declared  concerning  and  in 
relation  to  the  aforesaid  rent-charge  devised  for  the  benefit  of 
Sophia.  He  also  gave  his  daughter  Louisa  a  legacy  of  £10,000 
'*  payable  and  to  be  paid  unto  her  in  manner  following ;  that  is  to 
say,  the  sum  of  £5000  upon  her  marriage  (with  such  consent  and 
approbation  as  aforesaid)  and  the  sum  of  £5000  within  two  years 
next  afterwards."  He  gave  all  his  personal  estate  subject  to  his 
debts,  legacies,  and  funeral  expenses,  to  Thomas  Biohard  Beau- 
mont ;  and  appointed  him  executor. 
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The  testator  left  three  co-heiresses  at  law.  Two  of  them  had 
small  annuities  by  the  will.     Nothing  was  given  to  the  third. 

Upon  the  marriage  of  Mrs.  Lee  the  testator  had  given  her 
£10,000. 

The  trustees  did  not  act  under  this  will ;  and  upon  the  death  of 
the  testator,  Thomas  Richard  Beaumont  took  possession  both  of 
the  real  and  personal  estate.  Louisa  Wentworth,  while  an  infant 
and  a  ward  of  the  Court  of  Chancery,  went  to  Scotland  with 
William  Stackpole;  and  they  were  there  married  without  the 
consent  of  the  trustees. 

Mr.  Stackpole  was  committed  to  the  Fleet:  but  being  in  the 
army  he  was  discharged  upon  undertaking  to  make  a  proposal 

for  a  settlement. 
[93]  The  bill  was  filed  by  Mr.  and  Mrs.  Stackpole  praying, 
that  the  trusts  of  the  will  might  be  executed ;  and  that  the 
plaintiff  William  Stackpole  in  right  of  his  wife  might  be  declared 
entitled  to  the  rent-charge  of  £3000  and  to  the  legacy  of  £10,000, 
and  to  have  one  moiety  of  the  legacy  paid  immediately  ;  and  that 
it  might  be  referred  to  the  Master  to  receive  a  proposal  for  a  set- 
tlement ;  that  the  accounts  might  be  taken ;  and  that  the  arrears 
of  the  rent-charge,  together  with  one  moiety  of  the  legacy  with 
interest  from  the  marriage,  might  be  directed  to  be  paid  for  the 
use  of  the  plaintiffs,  as  the  Court  should  think  proper ;  and  that 
the  other  moiety  might  be  secured  for  their  benefit  till  the  expir- 
ation of  two  years  from  their  marriage. 

The  issue  of  the  marriage  was  one  son. 

After  argument 

[94]      Lord  Chancellor:  — 

There  is  nothing  before  me  now  for  determination,  except 
the  provision  to  be  made  for  Mrs.  Stackpole  by  a  proposal  to  be 
made  by  her  husband,  and  the  question  upon  the  legacy.  As  to  the 
children,  it  is  not  proper  for  the  Cour>  to  make  a  declaration  upon 
what  will  be  the  construction  in  cases  that  have  not  happened, 
and  as  to  which  perhaps  no  question  may  arise. 

It  is  very  clear,  that  Mrs.  Stackpole  is  entitled  for  her  life  to 
this  rent-charge  of  £3000  a  year.  The  construction  cannot  de- 
pend upon  the  parenthesis  inserted  by  the  person  who  drew  the 
will.  It  is  impossible  from  any  words  to  argue,  that  Mr.  Stack- 
pole  can  have  a  life  estate  in  that  rent-charge;  and  it  goes  con- 
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trary  to  my  idea  of  the  clear  intention  of  the  testator.  Though 
the  person  who  drew  the  will  has  a  very  unfortunate  style,  and 
it  is  very  confused  and  perplexed,  I  have  seldom  met  with  a  will 
in  which  the  intention  was  more  perspicuous.  He  meant,  as  far 
as  circumstances  would  bear  it,  to  put  Louisa  precisely  upon  the 
same  footing  as  Sophia ;  treating  them  both  as  younger  children. 
Mrs.  Lee  upon  her  marriage  had  £10,000.  He  gave  to  her  and 
her  husband,  whom  he  knew,  a  rent-charge  jointly  for  their  lives, 
and  the  life  of  the  survivor,  with  remainders  to  her  children.  By 
words  of  reference  describing  the  particular  provision  necessary 
according  to  the  circumstances,  in  which  he  foresaw  he  should 
leave  Louisa,  he  directs  a  settlement  for  her  by  reference  to  the 
rent-charge  for  Mrs.  Lee.  He  meant  to  guard  against  her  mar- 
riage under  age  without  consent  of  the  persons  he  meant  to  make 
her  guardians.  He  meant  to  impose  upon  them  the  necessity  of 
finding  the  husband  he  described  for  her ;  and  in  the  event  of  her 
marrying  such  a  person  he  gives  him  the  same  estate  that  he  had 
given  to  Mr.  Lee.  In  all  other  respects  he  puts  her  upon  exactly 
the  same  footing  as  Mrs.  Lee.  Any  second  husband  would  no 
more  have  been  entitled  to  this  life  estate  than  any  second  hus- 
band of  Mrs.  Lee  to  the  estate  he  had  given  to  Mr.  Lee.  There- 
fore Mrs.  Stackpole  is  entitled  to  the  rent-charge  for  her  life  ;  and 
her  husband  must  lay  a  proposal  before  the  Master. 

As  to  the  legacy,  this  has  been  long  vexata  questio.  It  is  im- 
possible to  reconcile  the  authorities,  or  range  them  under  one 
sensible,  plain,  general  rule.  There  can  be  no  ground  in  the  con- 
struction of  legacies  for  a  distinction  between  legacies  out 
of  *  personal  and  out  of  real  estate.  The  construction  [*96] 
ought  to  be  precisely  the  same.  I  do  not  see  more  im- 
portance in  reality  in  the  distinction  between  conditions  precedent 
and  subsequent.  The  case  of  all  these  questions  is  plainly  this. 
In  deciding  questions  that  arise  upon  legacies  out  of  land,  the 
Court  very  properly  followed  the  rule,  that  the  common  law  pre- 
scribes, and  common  sense  supports,  to  hold  the  condition  binding, 
where  it  is  not  illegaL  Where  it  is  illegal,  the  condition  would  be 
rejected,  and  the  gift  pure.  When  the  rule  came  to  be  applied  to 
personal  estate,  the  Court  felt  the  diflBculty  upon  the  supposition, 
that  the  Ecclesiastical  Court  had  adopted  a  positive  rule  from  the 
civil  law  upon  legatory  questions ;  and  the  inconvenience  of  pro- 
ceeding by  a  different  rule  in  the  concurrent  jurisdiction  (it  is  not 
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right  to  call  it  so),  in  the  resort  to  this  Court  instead  of  the  Eccle- 
siastical Court,  upon  legatory  questions,  which  after  the  Bestora- 
tion  was  very  frequent,  in  the  beginning  embarrassed  the  Court. 
Distinction  upon  distinction  was  taken  to  get  out  of  the  supposed 
difficulty.  How  it  should  ever  have  come  to  be  a  rule  of  decision 
in  the  Ecclesiastical  Court  is  impossible  to  be  accounted  for,  but 
upon  this  circumstance,  that  in  the  unenlightened  ages,  soon  after 
the  revival  of  Letters,  there  was  a  blind  superstitious  adherence  to 
the  text  of  the  civil  law.  They  never  reasoned ;  but  only  looked 
into  the  books,  and  transferred  the  rule,  without  weighing  the  cir- 
cumstances, as  positive  rules  to  guide  them.  It  is  beyond  imagi- 
nation except  from  that-  circumstance,  how  in  a  Christian  country 
they  should  have  adopted  the  rule  of  the  Roman  law  with  regard 
to  conditions  as  to  marriage.  First,  where  there  is  an  absolute 
unlimited  liberty  of  divorce,  all  rules  as  to  marriage  are  inappli- 
cable to  a  system  of  religion  and  law,  where  divorce  is  not  per- 
mitted. Next,  the  favour  to  marriage,  and  the  objection  to  the 
restraint  of  it,  was  a  mere  political  regulation  applicable  to  the 
circumstances  of  the  Roman  Empire  at  that  time  and  inapplicable 
to  other  countries.  After  the  civil  war  the  depopulation  occasioned 
by  it  led  to  habits  of  celibacy.  In  the  time  of  Augustus  the  Julian 
law,  which  went  too  far,  and  was  corrected  by  the  Lex  Papia 
Foppcea,  not  only  offered  encouragement  to  marriage,  but  laid 
heavy  impositions  upon  celibacy.  That  being  established  as  a  rule 
in  restraint  of  celibacy  (it  is  an  odd  expression)  and  for  the  encour- 
agement of  all  persons  who  would  contract  marriage,  it  necessarily 
followed,  that  no  person  could  act  contrary  to  it  by  imposing 

restraints  directly  contrary  to  the  law.  Therefore  it  be- 
[*  97]  came  a  rule  of  construction,  that  these  conditions  •  were  nulL 

It  is  difficult  to  apply  that  to  a  country  where  there  is  no 
law  to  restrain  individuals  from  exercising  their  own  discretion  as 
to  the  time  and  circumstances  of  the  marriage,  their  children,  or 
objects  of  bounty  may  contract.  It  is  perfectly  impossible  now 
whatever  it  might  have  been  formerly,  to  apply  that  doctrine  not 
to  lay  conditions  to  restrain  marriage  under  the  age  of  twenty-one 
to  the  law  of  England ;  for  it  is  directly  contrary  to  the  political 
law  of  the  country.  There  can  be  no  marriage  under  the  age  of 
twenty-one  without  the  consent  of  the  parent.^  This  testator  places 
trustees  in  the  room  of  a  parent ;  and  gives  qtioad  the  marriage  the 

1  Referring  to  26  Geo.  IL  c.  33,  as.  3,  1 1. 
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authority  to  them.  I  am  now  called  upon  to  pronounce,  that  this 
condition  is  bad,  because  it  is  illegal  to  impose  a  condition  in  re- 
straint of  marriage.  What :  illegal  here  !  I  have  committed  this 
gentleman  for  marrying  without  consent.  It  is  impossible  to  say, 
that  a  condition  has  any  stamp  of  illegality,  impolicy,  or  impro- 
priety, that  does  no  more  than  add  an  extension  of  bounty  to 
induce  them  to  do  that,  which  neglecting  to  do  the  husband 
becomes  an  object  of  the  censure  of  this  Court  c^nd  liable  to 
punishment.  Therefore  I  am  perfectly  free  in  this  Court  in  a 
case  where  the  condition  only  operates  up  to  the  age  of  twenty- 
one,  and  requires  no  more  than  the  general  policy  of  the  law  and 
course  of  this  Court  hold  to  be  proper,  to  say,  there  is  nothing 
illegal  in  such  a  condition ;  and  therefore  not  to  determine,  that 
this  legacy,  which  the  testator  directs  to  be  paid  only  under  certain 
circumstances,  shall  be  paid,  not  only  though  those  circumstances 
have  not  happened,  but  where  everything  has  been  done  directly 
in  opposition  to  and  defiance  of  the  directions  of  the  will.  Confined 
therefore  to  such  cases,  where  the  restraint  operates  only  up  to 
the  age,  till  which  by  the  law  and  policy  of  the  country  consent 
is  necessary,  I  have  no  difficulty  to  say,  there  is  no  authority  to 
lead  the  Court  to  pronounce  a  proposition  so  repugnant  to  that 
law,  as  that  such  a  condition  is  invalid.     Scott  v.  Tyler  (2  Bro. 

C.  C.  431),  there  is  a  very  accurate  though  not  a  very  extended 
opinion  of  Lord  Thurlow,^  which  carries  conviction  along  with  it. 
The  question  is  not,  whether  any  forfeiture  has  been  incurred ;  but 
whether  the  parties,  to  whom  the  legacy  is  given,  have  put  them- 
selves in  a  situation  to  answer  that  description  of  the  person  to 
take.  There  is  no  gift  here  but  in  the  direction  to  pay ;  for  I 
cannot  stop  in  the  middle  of  a  sentence.  He  gives  her  £10,000 ; . 
that  is  in  effect  two  sums  of  £5000,  one  payable  upon  her 
marriage  with  consent.  She  has  not  married  *  with  con-  [*  98] 
sent  She  has  married  without  it.  Can  she  claim  the 
£5000  under  the  will  ?  I  do  not  see  the  great  importance  of  the 
distinction  upon  a  bequest  over  of  the  legacy.  It  is  one  of  the 
points  that  occurred  to  Judges  sitting  here  to  deliver  them  from 
the  difficulty  arising  from  the  rule  of  the  civil  law,  adopted  with- 
out seeing  the  ground  and  the  reason  of  applying  it  to  this  coun- 
try under  different  circumstances.     The  authorities  stand  so  well 

1  Lozd  Thublow's  judgment,  from  his  LordBhip's  own  maauscript,  has  been  since 
published,  2  Dick.  712. 
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ranged,  that  the  Court  would  not  appear  to  act  too  boldly,  which- 
ever side  of  the  proposition  they  should  adopt :  but  I  have  always, 
upon  repeated  consideration,  thought,  there  was  not  much  reason 
in  any  of  the  determinations  founded  upon  a  rule  applical)le  to 
the  laws  of  the  country,  from  which  it  is  taken,  but  not  to  this 
country,  and  rejecting  these  conditions  as  inapplicable  to  a  coun- 
try, which  adopts  them  as  to  real  property,  and  where  the  restraint 
imposed  is  analogous  to  the  political  regulations  of  the  country 
upon  the  subject ;  and  here  I  am  deciding  upon  the  plainest  cir- 
cumstances ;  for  the  condition  is  restrained  to  the  age,  before  which 
by  the  law  of  this  country  a  marriage  cannot  be  had  without 
consent     Therefore  declare  her  not  entitled  to  this  legacy. 

For  the  plaintiff. 

It  was  objected,  that  this  was  not  a  case  for  a  settlement ;  that 
the  husband  was  entitled  to  the  income  of  his  wife's  fortune ;  and 
that  at  least,  if  she  consents,  he  must  have  the  whole. 

Lord  Chancellor:  — 

He  cannot  get  it  without  the  aid  of  equity  ;  and  I  must  take  care, 
that  she  shall  have  a  separate  provision  upon  a  marriage  that  is  a 
contempt  of  the  Court  I  have  always  been  very  anxious  upon  a 
run-away  marriage  to  secure  a  separate  provision  for  the  wife.    I 

remember  in  the  case  of  a  natural  daughter  of  Lord ,  though 

there  was  a  provision,  I  made  the  husband  increase  it,  not  think- 
ing it  sufficient  This  gentleman  being  in  the  army,  I  discharged 
him  from  custody  on  his  undertaking  to  make  a  settlement ;  he 
must  not  therefore  now  say,  that  upon  her  coming  into  Court  and 
consenting  he  shall  take  the  whole.  If  he  refuses,  I  will  send 
him  back  to  the  Fleet,  and  then  talk  to  him  upon  it 

ENGLISH  NOTES. 

The  authorities  relating  to  conditions  imposing  a  restraint  on  mar- 
riage are  discussed  and  the  principles  of  the  law  summed  up  in  the 
judgment  of  Wigram,  V.-C,  in  Morley  v.  Renoldson  (1843),  2  Hare, 
570.  After  referring  to  various  distinctions  in  different  systems  of 
law,  he  says:  "There  are  some  points,  however,  which  seem  clearly 
settled,  according  to  the  law  as  administered  in  Courts  of  justice  in 
this  country;  one  is,  that  if  the  restraint  is  a  general  restraint,  and 
the  condition  is  subsequent,  then  the  condition  is  altogether  void,  and 
the  party  retains  the  interest  given  to  him,  discharged  of  the  condition; 
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that  is,  supposing  a  gift  of  a  certain  duration,  and  an  attempt  to  abridge 
it  by  a  condition  in  restraint  of  marriage,  generally  the  condition  isprimd 
facte  void,  and  the  original  gift  remains.  But ...  if  the  gift  is  until 
marriage  and  no  longer,  there  is  nothing  to  carry  the  gift  beyond  the 
marriage."  This  judgment  was  cited  and  followed  by  Porter,  M.  B. 
(for  Ireland),  in  In  re  King' 8  Trusts  (1892),  29  L.  R.  Ir.  570,  where  the 
testator  bequeathed  an  annuity  of  £50  a  year  to  each  of  the  five  children 
of  her  deceased  brother  Q-.  (of  whom  B.  K.  was  one),  and  directed  that 
the  said  several  annuities  should  be  payable  half-yearly  from  the  date 
of  her  decease,  for  their  respective  lives,  or  until  any  of  them  should 
marry,  and  that  on  the  death  or  marriage  of  any  of  the  said  children  of 
G.  the  annuity  to  any  such  child  should  cease  and  determine.  There 
was  no  gift  over  in  the  event  of  such  death  or  marriage.  R.  K.  mar- 
ried in  the  lifetime  of  the  testatrix,  but  after  the  date  of  the  will.  It 
was  held  by  Porter,  M.  B.,  that  the  proviso  determining  the  annuities 
on  death  or  marriage  was  a  limitation,  and  not  a  condition  subsequent 
or  defeasance,  and  that  B.  K.  was  not  entitled  to  any  annuity. 

AMERICAN  NOTES. 

A  condition  subsequent  in  general  restraint  of  marriage  is  void,  as  being 
contrary  to  public  policy.  Randall  v.  Marble^  69  Maine,  310;  Waters  v.  Taze- 
well, 9  Maryland,  291;  StUtoell  v.  Knapper,  69  Indiana,  558 ;  Otis  v.  Prince,  10 
Gray  (Mass.),  581;  Parsons  v.  Winsloio,  6  Massachusetts,  169;  Maddox  v. 
Maddox,  11  Grattan  (Va.),  804;  Smythe  v.  Smyihe,  90  Virginia,  638;  Webster 
V.  Morris,  66  Wisconsin,  388 ;  Williams  v.  Cowden,  13  Missouri,  211,  53  Am. 
Dec.  143 ;  Jenkins  v.  Merritt,  17  Florida,  304.  A  condition  in  restraint  of 
marriage,  when  it  is  in  the  form  of  a  condition  precedent  to  the  vesting  of  a 
devise,  is  held  valid.  Phillips  v.  Ferguson,  85  Virginia,  509.  See  Gough  v. 
Manning,  26  Maryland,  347. 

A  condition  in  restraint  of  a  devisee  or  legatee  marrying  a  particular  per- 
son has  been  upheld.  Finlay  v.  King,  3  Peters  (U.  S.),  346;  Graydon  v. 
Graydon,  23  New  Jersey  Equity,  229  ;  Phillips  v.  Ferguson,  85  Virginia,  509. 
The  condition  may  be  either  precedent  or  subsequent.  In  the  former  case 
the  condition  must  be  performed  before  the  devisee  or  legatee  can  claim  the 
gift.  In  a  gift  by  a  testator  to  his  daughter,  a  condition  that  she  shall  not 
marry  against  the  consent  of  her  mother  or  the  testator's  executor  or  trustee, 
is  a  valid  condition.     Hoganv.  Curtin,  88  New  York,  162. 

A  condition  subsequent  in  restraint  of  the  marriage  of  the  testator's  widow 
is  valid,  as  where  a  testator  gives  income  of  property  to  his  wife  for  life,  or  till 
she  remarries,  or  on  condition  that  if  she  shall  marry  again  the  property  devised 
or  bequeathed  shall  go  over  to  others.  GHes  v.  Little,  104  United  States,  291 ; 
Brant  v.  Virginia  Coal  if  Iron  Co.,  93  id.  326  ;  Knight  v.  Mahoney,  152  Massa- 
chusetts, 523,  9  L.  R.  A.  573 ;  Helm  v.  LeggeU,  66  Arkansas,  23 ;  Chapin  v. 
Cooke,  73  Connecticut,  72,  46  Atlantic  Rep.  282 ;  BenneU  v.  Packer,  70  id.  357, 
360;  Phillips  V.  Medbury,  7  id.  568;  MeCloskey  v.  Gleason,  56  Vermont,  264; 
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MiUer  y.  Gilbert,  144  New  Tork,  68  ;  Rose  y.  Hale,  185  Illinois,  378;  SiddtrnM 
▼.  Cockrell,  131  id.  653 ;  Roberts  ▼.  Roberts,  140  id.  845 ;  Cooper  v.  Cooper,  56 
New  Jersey  Equity,  48 ;  Morgan  ▼.  Morgan,  41  New  Jersey  Equity,  235 ; 
5nuf«r  y.  Netosom,  24  Georgia,  130;  BodweU  y.  iVutter,  63  New  Hampehire, 
446  ;  JV(mA  y.  Simpson,  78  Maine,  142 ;  Mansfield  y.  Mansfield,  75  Maine,  500 ; 
Derickson  y.  Garden,  5  Delaware  Ch.  323  ;  Bo^ici;  y.  £/<uf«s,  50  Maryland, 
231;  Clark  y.  TVnnwon,  33  id.  85;  Selden  y.  Jr««n,  27  Grattan  (Va.),  576; 
Boyer  y.  AUen,  76  Missouri,  408;  G^amn  y.  AUen,  100  id.  203 ;  Eibbils  y.  Joel:; 
07  Indiana,  570 ;  Harmon  y.  Brown,  58  Indiana,  207 ;  Summit  y.  Yount,  100 
Indiana,  506 ;  Levengood  y.  Hoople,  124  Indiana,  27 ;  Harmon  y.  Brown,  58 
Indiana,  207;  Kaufman  y.  Breckinridge,  117  Illinois,  305;  Martin  y.  Seigler, 
32  South  Carolina,  267 ;  Duncan  y.  PAi/t>«,  3  Head  (Tenn.),  415 ;  £f<nf  y. 
Co/ron,  07  Tennessee,  662 ;  Com«Z/  y.  Lovea,  35  Pennsylyania  State,  100 ; 
Brotzman's  Appeal,  133  Pennsylyania  State,  478 ;  Beddard  y.  Harrington,  124 
North  Carolina,  51 ;  McKrow  y.  PavUer,  80  id.  437.  The  same  rule  applies  to 
a  bequest  or  deyise  by  a  wife  to  her  husband  upon  condition  that  he  shall  not 
marry  again.  Stevens  y.  Gardner,  88  Iowa,  307 ;  Cornell  y.  Lovett,  35  Penn- 
sylyania State,  100. 

If  the  will  shows  that  it  was  the  testator's  intention  to  proyide  for  his 
widow,  daughter,  or  other  female  beneficiary  so  long  as  she  should  remain 
single,  but  that  upon  her  marriage  he  expected  her  husband  to  support  her 
and  for  that  reason  alone,  a  conditional  limitation  oyer  upon  that  eyent,  or  a 
condition  that  the  gift  should  continue  only  till  the  happening  of  that  eyent, 
is  held  not  to  be  yoid.  Herd  y.  Catron,  07  Tennessee,  662 ;  Mann  y.  Jackson^ 
84  Maine,  400,  16  L.  R.  A.  707;  Denfield,  Petitioner,  156  Massachusetts,  265; 
Bruch's  Estate,  185  Pennsylvania,  104 ;  Cornell  v.  Lovett,  35  id.  100;  Hots^s  Es- 
tate, 38  id.  422 ;  Courier  y.  Stagg^  27  New  Jersey  Equity,  305 ;  Graydon  y.  Gray- 
don,  23  New  Jersey  Equity,  220 ;  Morgan  y.  Morgan,  41  New  Jersey  Equity, 
235 ;  BodweU  y.  NuUer,  63  New  Hampshire,  446 ;  Thayer  y.  Spear,  58  Vermont, 
327  ;  Born  y.  Horstmann,  80  Cal.  452.     See  Page  on  Wills,  s.  681. 

In  Fuller  y.  Wilbur,  170  Massachusetts,  506,  a  testator  gave  by  will  to  his 
wife,  **  all  my  real  and  personal  estate  of  whatever  name,  for  her  sole  use  and 
benefit  so  long  as  she  remains  my  widow,  except  the  legacies  to  my  children," 
which  were  ten  dollars  to  each  child.  It  was  held  that  the  wife  took  a  life 
estate  determinable  on  her  marrying  again.  The  Court,  per  Morton,  J., 
said :  ^*  There  is  some  ground  perhaps  for  saying  that,  with  the  exception  of 
the  legacies  to  the  children,  she  took  the  entire  estate  absolutely  and  in  fee» 
subject  to  be  devested  of  it  if  she  married  again ;  but  we  think  that  the  better 
construction,  and  the  one  which  is  according  to  the  weight  of  authority  here 
and  elsewhere,  is  that  she  took  a  life  estate  determinable  on  the  happening  of 
that  event.'' 

A  distinction  has  sometimes  been  taken  between  a  bequest  or  devise  lim- 
ited to  continue  so  long  as  the  testator's  widow  shall  remain  unmarried,  and  a 
bequest  or  devise  upon  condition  that  if  she  marries  again,  the  property  shall 
go  over  to  another ;  the  former  being  a  valid  limitation,  and  the  latter  a  void 
condition.  Hotz^s  Estate,  38  Pennsylvania  State,  422;  Kromer^s  Estate,  22 
Pennsylvania  Co.  Ct.  327 ;  BrucKs  Estate,  185  Pennsylvania  State,  104;  Pat- 
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ton  T.  Churchy  168  id.  621 ;  Redding  y.  Rice^  171  id.  801.  But  this  distinction 
is  not  generally  regarded,  the  condition  as  well  as  the  limitation  being  re- 
garded as  valid. 

A  condition,  the  tendency  of  which  is  to  induce  a  husband  and  wife  to  live 
separate,  or  to  be  divorced,  is,  upon  grounds  of  public  policy  and  public  morals, 
void.  Wright  v.  Mayer,  47  App.  Div.  (N.  Y.)  604  ;  Whiton  v.  Harmony  54 
Hun  (N.  Y.),  552;  O^Brien  v.  Barkley,  78  Hun  (N.  Y.),  609.  28  N.  Y.  Supp. 
1049;  Conrad  v.  Long,  33  Michigan,  78;  Ransdell  v.  Boston,  172  Illinois,  439; 
Hawhe  y.  Euyart,  30  Nebraska,  149,  27  Am.  St.  Rep.  391.  In  Ransdell  v. 
Boston,  172  Illinois,  439,  a  condition  in  a  will  whereby  the  life  estate  given 
the  testator's  son  is  to  be  enlarged  to  a  fee  in  case  he  should  become  divorced 
from  his  then  wife,  was  held  not  to  be  void,  as  against  public  policy  and  good 
morals,  where  for  several  years  prior  to  the  execution  of  the  will  the  son  and 
his  wife  had  lived  apart  while  divorce  proceedings  were  pending  between 
them. 


Section  IV.  —  Lirmtations  of  Estates. 
No.  20.  — MANDEVILLE'S  CASR 

RULE. 

A  DEVISE  to  the  heirs  of  the  body  of  the  testator^  or  of 
another  not  taking  any  prior  gift,  confers  an  estate  tail  de- 
volving (until  barred)  upon  all  persons  who  successively 
answer  the  description  of  heirs  of  the  body, 

Mandeville's  Case. 

Co.  Lite.  26  b. 

[This  case  is  cited  and  commented  on  by  Coke  as  follows :  ]  — 
John  de  Mandeville  by  his  wife  Roberge  had  issue  Robert  and 
Mawde.  Michael  de  Morevill  gave  certain  land  to  Roberge  and  to 
the  heires  of  John  Mandeville  her  late  husband  on  her  body 
begotten,  and  it  was  adjudged  that  Roberge  had  an  estate  but  for 
life,  and  the  fee  taile  vested  in  Robert  (heires  of  the  body  of  his 
father  being  a  good  name  of  purchase),  and  that  when  he  dyed 
without  issue  Mawde  the  daughter  was  tenant  in  taile  as  heire 
of  the  body  of  her  father,  per  formam  doni,  and  the  formedon 
which  he  brought  supposed,  qiLod  post  mortem  prce/atae  Rolergics 
et  Boberti  Jilii  et  hceredis  ipsius  Johannis  Marideville  et  hoeredis 
ipsvus  Johannis  de  prce/atd  Bohergid  per  prce/atum  Johannem  pro- 
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creati  prcefatcp  MatildceJUicB  prcedicH  Johannis  de  prcR/atd  Sober- 
gid  per  prcefatum  Johannem  procreatce  sorori  et  heeredi  prcedicti 
Roberti  descendere  debet  per  formam  donationis  prcedictce.  And 
yet  in  truth  the  land  did  not  descend  unto  her  from  Robert,  but 
because  she  could  have  no  other  writ  it  was  adjudged  to  be  good. 
In  which  case  it  is  to  be  observed,  that  albeit  Kobert  being  heire 
took  an  estate  taile  by  purchase,  and  the  daughter  was  no  heire 
of  his  body  at  the  time  of  the  gift,  yet  she  recovered  the  land,  per 
formam  doni,  by  the  name  of  heire  of  the  body  of  her  father, 
which  notwithstanding  her  brother  was,  and  he  was  capable  at 
the  time  of  the  gift ;  and  therefore  when  the  gift  was  made  she 
tooke  nothing  but  in  expectancy,  when  she  became  heire  per 
formam  doni. 

ENGLISH  NOTES. 

In  Wrig?U  v.  Vernon^  Vernon  v.  Wright  (1864-1858),  2  Drew,  439, 
7  H.  L.  C.  35,  the  question  arose  out  of  a  devise  '^to  the  right  heirs 
of  my  grandfather  S.,  deceased,  by  M.  his  second  wife,  also  deceased, 
for  over.''  It  was  decided  by  Sir  Bighabd  T.  Kinderslby,  V.-C,  and 
by  the  House  of  Lords,  that  the  devise  had  the  same  effect  as  if  an 
estate  tail  special  had  been  created  in  the  grandfather  S.  Sir  Richard 
T.  Kindersley,  after  referring  to  Fearne's  Contingent  Remainders, 
explained  the  rule  in  Mandeville's  Case  as  follows  (2  Drew,  452)  : 
<<  Where,  without  any  estate  of  freehold  limited  to  the  ancestor,  lands 
are  limited  to  his  heirs  special,  the  terms  used  to  designate  the  class  of 
special  heirs  to  whom  the  lands  are  given  have  a  two-fold  operation, 
viz.,  first,  they  serve  to  point  out  who  is  to  be  the  first  taker,  and 
secondly,  they  serve  also  to  specify  and  prescribe  what  estate  such 
flrHt  taker  is  to  have.  By  virtue  of  their  first  operation,  the  first  taker 
imiHt  be  the  person  who  answers  the  description  of  the  special  heir  at 
tho  time  when  the  gift  comes  into  operation,  and  such  person  must 
tuko  by  purchase;  and  by  virtue  of  this  second  operation,  the  estate 
which  such  first  taker  is  to  have  must  be  such  an  estate  as  will  descend 
to  tho  whole  series  of  persons  who  shall  successively  answer  the  descrip- 
tion of  tho  special  heirs  of  the  ancestor  named,  in  the  same  manner 
AM  if  the  limitation  to  the  heirs  special  had  been  preceded  by  an  estate 
of  froohold  limited  to  the  ancestor,  and  so  the  estate  tail  had  originally 
vtrntiMl  in,  and  had  descended  from  the  ancestor."  And  he  further 
pointM  out  that  the  decision  in  MandeviUe^s  Case  was  not  the  inevitable 
rimiilt  of  the  statute  de  donis,  which  peremptorily  directed  that  the 
will  of  tho  donor  should  always  for  the  future  be  observed.  For  he 
HityM  (2  Drow,  4A5):  ^^When  the  estate   was  limited  to    the    heirs 
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special  of  a  particular  ancestor,  without  any  estate  of  freehold  limited 
to  the  ancestor  himself  (either  expressly  or  hy  implication),  it  was  im- 
possible to  effectuate  that  expressed  will  of  the  donor,  and  to  make  thfe 
estate  pass  through  the  whole  series  of  the  special  heirs  designated, 
except  by  regarding  the  limitation  as  if  it  were  an  estate  tail  which 
had  originally  vested  in,  and  had  descended  from  the  ancestor  himself, 
and  yet  the  first  taker  must  take  as  purchaser,  because  no  estate  did 
in  fact  vest  in  or  descend  from  the  ancestor." 

.  The  rule  was  applied  in  Allgood  v.  Blake  (1872,  1873),  L.  R.  7  Ex. 
329,  8  Ex.  160,  41  L.  J.  Ex.  217,  42  L.  J.  Ex.  101,  where,  after  a  long 
series  of  limitations,  there  was  a  gift  to  ^'  all  and  every  other  the  issue  of 
my  body."  The  Court  construed  *'  issue  "  to  mean  *  *  heirs  of  the  body  " 
of  the  testator;  and  applied  the  rule  in  Mandeville^s  Case,  so  as  to 
create  a  vested  remainder  in  the  testator's  eldest  son  as  heir  of  entail  as 
if  the  estate  had  been  entailed  upon  the  testator,  and  the  heirs  of  his 
body ;  and  that  the  prior  estates  having  expired,  and  the  son  having 
executed  a  disentailing  deed,  he  became  absolutely  entitled. 

The  rule  descrihes  the  effect  of  a  devise  not  of  common  occurrence ; 
and  there  appears  to  be  no  reported  decision  relating  to  such  a  devise 
made  since  the  Wills  Act  (1  Vict.  c.  26)  came  into  operation  (1st  Jan- 
uary, 1838).  The  learned  editor  of  Jarman,  5th  ed.  p.  906  n.,  suggestd 
that  the  28th  section  of  the  Act  might  affect  the  operation  of  such 
a  devise;  but  it  is  difficult  to  see  how  this  could  be,  or  how  a  devise 
to  heirs  of  a  person  not  described  as  taking  any  estate  could  be  con- 
strued as  a  "devise  to  any  person  without  any  words  of  limitation:"— 
although  it  appears,  as  ohserved  by  Sir  K.  T.  Kindebsley,  that  th^ 
first  taker  must  take  as  a  purchaser. 

AMERICAN  NOTES. 

Estates  Tail,  —  The  definition  of  an  estate  tail  in  the  principal  case  is  ap- 
plicable to  this  estate  as  it  exists  in  America,  though  at  present  this  estate 
is  80  readily  convertible  into  an  estate  in  fee  simple,  that  it  is  seldom  met 
with.  In  Alabama,  Florida,  Georgia,  Indiana,  Kentucky,  Michigan,  Minne- 
sota, Mississippi,  Montana,  New  Hampshire,  New  York,  North  Carolina,  North 
Dakota,  Okli^oma,  Pennsylvania,  South  Dakota,  Tennessee,  Virginia,  West 
Virginia,  and  Wisconsin,  by  statutes,  estates  tail  are  converted  into  estates  in 
fee  simple  in  the  first  taker,  the  words  of  procreation  being  wholly  disre- 
garded. In  other  states,  as  Arkansas,  Connecticut,  Illinois,  Missouri,  New 
Jersey,  New  Mexico,  Ohio,  and  Vermont,  the  first  donee  in  tail  takes  a  life 
estate,  and  the  heirs  of  the  body  of  such  donee  take  as  purchasers  with 
remainder  in  fee  simple.  In  other  states,  as  Delaware,  Maine,  Maryland, 
Massachusetts,  and  Rhode  Island,  the  statutes  enable  the  tenant  in  tail  to  bar 
the  entail  by  a  conveyance  in  fee  simple.  1  Jones  on  Real  Property,  s.  613. 
'*  While  in  theory  an  entail  secures  a  succession  in  perpetuity  to  the  oldest 
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ion,  and  to  the  oldest  eoD  of  the  oldeet  son,  in  effect  there  is  no  f ueh  saooee- 
•ion.  Continnoas  entail  oeaaed  in  EngUnd  under  the  operation  of  reooveries 
at  common  law ;  and  in  this  country,  where  they  hare  not  been  wholly  abol- 
ished by  statute,  under  the  operation  of  statutes  enabling  the  tenant  in  tail  to 
bar  the  entail  by  deed,  con  tin  nous  entails  have  ceased  to  exist.  There  may 
be  temporary  entailments,  where  estates  tail  have  not  been  couTerted  into 
other  estates  by  statute,  but^  owing  to  the  facility  with  which  they  may  be 
barred,  they  are  seldom  of  long  duration.'*  1  Jones  on  Real  Property,  s.  612. 
In  Price  Y.  Taylor,  28  Pennsylvania  SUte,  95,  103, 108,  Lowrik,  J.,  said :  '<  If 
it  was  an  error  to  admit  the  eldest  son  as  the  heir  to  an  estate  tail  general, 
under  our  law,  it  was  perhaps  an  inevitable  one,  for,  inheriting  all  our  forms 
of  wiUs  and  conveyances,  and  of  legal  practice,  from  England,  we  could  not, 
if  we  would,  at  once  build  up  a  perfectly  consistent  system  of  legal  principles 
founded  on  our  new  circumstances.  .  •  .  The  reason  why  estates  tail  de- 
scended to  the  eldest  son  under  our  old  laws  of  descent  was,  because  the  descent 
of  such  estates  was  not  provided  for  under  our  old  statutes,  and  therefore  the 
pld  common  law  alone  furnished  the  rule  for  them.  .  .  .  The  judicial  adoption 
of  the  English  law  of  primogeniture  in  estates  tail  has  entirely  ceased  to  have 
any  support  in  our  laws  and  customs,  and  is  now  plainly  incompatible  with 
them  all.  Therefore,  we  can  no  longer  presume,  from  general  words  of  entaiL 
ment,  that  a  lineal  descent  according  to  the  English  law  is  intended." 

A  devise  to  A.  and  heirs  of  his  body,  and  to  their  heirs  and  assigns  for. 
ever,  gives  A.  an  estate  tail  ^  A  consideration,  which  greatly  strengthena 
this  conclusion,  arises  from  the  peculiar  phraseology  of  this  devise.  It  is  not 
to  *•  A.  and  the  heirs  of  her  body,'  and  in  the  habendum  to  hold  to  her  heirs 
generally,  which  is  the  case  put  by  Lord  Cokb  (Co.  Lit.  21  a) ;  but  is  to  the 
heirs  of  her  body,  and  to  their  heirs  and  assigns.  The  distinction  is  obvious. 
In  the  former  case,  in  failure  of  her  issue,  the  estate  tail  would  cease  by  its 
own  limitation,  and  then  the  gift  over,  to  her  heirs  general,  might  take  effect 
as  a  remainder;  so  that  it  would  be  an  estate  tail  in  her,  with  a  fee  simple 
expectant.  Otherwise,  when  it  is  to  the  heirs  of  her  body,  and  then  to  their 
heirs  generally,  the  case  supposes  the  first  heir  in  tail  to  have  issue,  who  sur- 
vive him,  and  who  can  take  as  heirs  in  tail."  Wight  v.  Thayer,  1  Gray 
(Mass.),  284,  288;  Buxton  v.  Uxhridge,  10  Metcalf  (Mass.),  87;  Malcolm  v. 
Malcolm,  8  Gushing  (Mass.),  472. 

A  devise  to  one  and  his  heirs  and  assigns,  but  if  he  shall  die  without  issue 
then  over,  creates  an  estate  tail  by  implication.  Ide  v.  Ide,  5  Massachusetts, 
500;  Cheseboro  v.  Palmer,  68  Connecticut,  207;  Hertz  v.  Abrahams,  110 
Georgia,  707;  Hall  v.  Priest,  6  Gray  (Mass.),  18;  Gifford  v.  Choate,  100  Massa- 
chusetts, 343;  AlbeeY,  Carpenter,  12  Gushing  (Mass.),  382.  It  shows  that 
by  ^'  heirs  "  was  meant  "  issue  *'  or  **  heirs  of  the  body."  And  a  direct  devise  to 
the  issue  of  the  first  taker  upon  her  death  would  seem  to  lead  even  more 
strongly  to  the  same  result  But  it  is  apparent  that  it  was  not  the  intent  of 
the  testator  to  give  an  estate  tail  where  the  gift  was  to  his  daughter,  and  upon 
her  decease  to  her  issue  in  equal  portions  ;  that  is,  to  take  at  once  as  tenant 
in  common,  which  is  not  the  mode  in  which  an  estate  tail  is  to  be  held  and 
enjoyed.    Gifford  v.  ChoaU,  100  Massachusetts,  343. 
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Id  MassachiuettB  an  estate  tail  as  at  common  law  descends  to  the  oldest 
son,  and  to  the  oldest  son  of  the  oldest  son.  *<  The  law  of  descent  of  Massa- 
chusetts, by  force  of  which  all  the  children,  male  and  female,  share  equally, 
limits  the  rule  to  estates  in  fee  simple,  and  does  not  abrogate  the  rule  of  the 
common  law,  in  regard  to  estates  tail ;  it  leaves  them  as  they  stood  at  com- 
mon law."  Collamore  v.  CoUamore,  158  Massachusetts,  74 ;  Corbin  v.  Healy, 
20  Pickering  (Mass.),  514 ;  Wight  v.  Thayer,  1  Gray  (Mass.),  284,  286.  The 
law  seems  to  be  otherwise  in  Connecticut.  HamilUm  y.  Hempsted,  8  Day 
(Conn.),  332,  339;  Allyn  v.  Mather,  9  Connecticut,  114,  132  ;  Welles  v. 
Olcott,  Kirby  (Conn.),  118;  Allin  v.  Bunce,  1  Root  (Conn.),  96;  Borden  v. 
Kingsbury,  2  id.  39. 


No.  21.  — LEES  V.  MOSLEY. 
(1836.) 

No.  22.— BRADLEY  v.  CAET WEIGHT. 
(1867.) 

RULE. 

Where  words  of  distribution,  together  with  words  which 
would  carry  an  estate  in  fee,  are  annexed  to  a  gift  to  issue 
following  a  gift  for  life,  the  ancestor  does  not  take  an 
estate  tail^  but  a  life  estate  only. 

Lees  y.  Hosley  and  another. 

1  Young  &  Collier,  589-611  (41  R.  R.  348). 

Estate  for  Life,  —  Issue.  —  Context,  —  Words  ofPtarchase. 

Testator  devised  as  follows  :  '*  I  give  and  devise  all  that  my  freehold  [589] 
lease  of  a  farm  in  P.,  and  all  and  every  my  chief  rents  in  the  town  of 
M.,  and  also  my  two  warehouses  in  the  said  town,  unto  my  two  sons,  H.  J.  and 
O.,  in  moieties,  as  tenants  in  common,  and  not  as  joint  tenants,  in  such  manner 
and  subject  to  such  charges  as  hereinafter  mentioned  (that  is  to  say),  as  to  one 
moiety  or  equal  half  part  thereof  to  my  son  H.  J.  for  life,  with  remainder  to 
his  lawful  issue  and  their  respective  heirs,  in  such  shares  and  proportions,  and 
subject  to  such  charges  as  he  the  said  H.  J.  shall  by  deed  or  will  appoint ;  but 
in  case  my  said  son  H.  J.  shall  not  marry  and  have  issue  who  shall  attain  the 
age  of  twenty-one  years,  then  to  my  son  O.  in  fee/'  Held,  that  II.  J.  took  an 
estate  for  life  in  the  moiety,  with  remainder  to  his  children  as  tenants  in  com- 
mon in  fee. 

Whatever  be  the  primd  facie  meaning  of  the  word  '<  issue  *'  in  a  will,  it  is 
not  a  technical  expression,  and  will  yield  to  the  intention  of  the  testator  to  be 
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collected  from  the  words  of  the  will ;  and  therefore  it  requires  a  less  dcmon- 
strative  context  to  show  the  testator's  intention  in  regard  to  the  word  **  issue  " 
than  in  regard  to  the  technical  expression  <<  heirs  of  the  body." 

Eobert  Feilden,  by  his  will,  after  bequeathing  the  bulk  of  his 
personal  property  to  his  wife,  and  after  devising  various  real 
estates  in  the  counties  of  Lancaster  and  Chester  to  his  eldest  son 
Eobert  Mosley  Feilden  in  fee,  devised  as  follows :  "  I  give  and 
devise  all  that  my  freehold  lease  of  a  farm  in  Prestbury,  in  the 
county  of  Chester,  called  Barber's  tenement,  and  all  and  every  my 
chief  rents  in  the  town  of  Manchester,  and  also  my  two  ware- 
houses in  Poolfold,  in  the  said  town  (subject  to  a  mortgage  for 
£4000,  secured  thereon),  unto  my  two  sons,  Henry  James  and 
Oswald  Feilden,  in  moieties,  as  tenants  in  common,  and  not  as 
joint  tenants,  in  such  manner  and  subject  to  such  charges  as  here- 
inafter mentioned,  that  is  to  say,  as  to  one  moiety  or  equal  half 
part  thereof,  to  my  son  Henry  James  for  life,  with  remainder  to 
his  lawful  issue  and  their  respective  heirs,  in  such  shares  and  pro- 
portions, and  subject  to  such  charges  as  he  the  said  Henry  James 
shall  by  deed  or  will  appoint ;  but  in  case  my  said  son  Henry 
James  shall  not  marry  and  have  issue,  who  shall  attain  the  age  of 
twenty-one  years,  then  I  give  and  devise  the  said  moiety  to  my 
son  Oswald,  and  his  heirs  for  ever."  And  as  to  the  other  moiety 
of  the  said  farm,  chief  rents,  and  warehouses,  the  testator  gave  and 
devised  the  same  to  his  son  Oswald  and  his  heirs  absolutely  for 
ever. 

At  the  date  of  the  will  and  of  the  death  of  the  testator, 
[*  590]  *  Henry  James  Feilden  was  a  bachelor.  Upon  the  death 
of  the  testator,  he  entered  upon  and  sufifered  a  recovery  of 
his  moiety  of  the  property  so  devised  to  himself  and  Oswald,  and 
the  whole  was  afterwards  conveyed  to  the  defendants  as  trustees 
for  sale. 

The  property  having  been  put  up  for  sale  by  auction  in  lots,  the 
plaintiff  attended  at  the  sale,  and  was  declared  the  purchaser  of 
Lot  1,  which  comprised  the  warehouse  at  Manchester.  He  accord- 
ingly paid  his  deposit,  and  entered  into  a  written  agreement  with 
the  vendors  to  complete  the  purchase,  upon  having  a  good  title 
made  to  him.  He  afterwards,  however,  upon  learning  the  state  of 
the  title  under  the  foregoing  will  refused  to  complete  his  purchase, 
contending  that  Henry  James  Feilden  having  only  a  life  estate  in 
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the  property  devised  to  him,  the  recovery  sufifered  by  him  was 
inoperative  to  convey  his  moiety  of  the  estate  to  the  defendants. 
The  defendants,  on  the  other  hand,  insisting  on  their  title  to  sell, 
the  present  bill  was  filed,  praying  for  the  delivery  up  of  the  agree- 
ment, and  the  return  of  the  deposit;  and  the  question  at  the 
hearing  was,  whether  Henry  James  Feilden  took  an  estate  for  life, 
or  an  estate  tail  under  the  will.  The  case  originally  came  on  and 
was  partly  heard  before  Alderson,  B.,  at  Gray's  Inn  Hall,  when  his 
Lordship  reserved  it  for  further  argument  before  the  full  Court,  on 
account  of  the  general  importance  of  the  question. 

Mr.  Preston,  Mr.  Duckworth,  and  Mr.  Lynch,  for  the  plaintifif.  — 
The  question  is,  whether  the  children  of  Henry  James  Feilden  take 
by  descent  from  their  father,  the  words  of  the  devise  creating  an 
estate  tail  in  him,  or  whether  they  take  as  purchasers  in  their  own 
right.  We  contend  for  the  latter  proposition.  A  gift  to  A.  and 
his  issue  singly,  is  beyond  doubt  an  estate  tail.  Kiri^  v.  Mdling, 
1  Ventr.  232.  A  devise  to  one  for  life,  and  after  his  decease  to 
his  issue,  standing  singly,  is  a  gift  to  him  as  tenant  in 
*  tail,  for  the  purpose  of  including  all  his  descendants.  It  [*  591] 
may  be  conceded  also,  that  where  there  is  a  gift  to  one  for 
life,  and  after  his  decease  to  his  issue  or  issue  male  as  tenants  in 
common  and  their  heirs,  it  has,  under  circumstances,  been  held  to 
be  an  estate  tail.  King  v.  Burchell,  Ambl.  379,  1  Eden,  424.  But 
in  that  and  similar  cases,  there  was  a  limitation  over,  on  an 
indefinite  failure  of  issue  of  the  parent.  In  such  cases,  the  estate 
has  been  held  to  be  an  estate  tail  to  effectuate  the  general  intention 
of  the  testator,  and  that  the  remainder  over  may  take  efifect  If  the 
gift  here  had  been  to  the  "  heirs  of  the  body,"  as  in  Shelley's  Case, 
1  Co.  Rep.  93,  then,  though  the  gift  to  the  parent  might  be  in  express 
terms  for  life,  that  taken  singly  would  not  have  excluded  the 
estate  tail  ;  but  here,  the  gift  is  to  the  "  issue,"  with  superadded 
words  of  limitation,  "and  their  heirs."  The  issue,  therefore,  are 
capable  of  taking  a  fee  simple  as  purchasers,  and  it  is  for  their 
benefit  to  do  so.  The  gift,  therefore,  is  clearly  a  gift  to  the  parent 
for  life,  with  remainder  to  his  children  as  purchasers  in  fee. 
There  is  no  occasion  to  hold  it  to  be  an  estate  tail  in  the  parent, 
because  the  children  themselves  take  an  estate  of  inheritance.  It 
is  unnecessary  to  have  recourse  to  the  general  intention  in  opposi- 
tion to  the  particular  intention.  But  then  it  will  be  said  that 
there  is  a  limitation  over  in  this  case.    The  terms  of  that  limita- 
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tion,  however,  instead  of  supporting  the  construction  of  an  estate 
tail,  defeat  it  The  ulterior  gift  is  not  to  take  efifect  upon  a  failure 
of  issue  generally,  but  in  an  event  totally  distinct  from  it,  and 
which  might  have  excluded  the  issue,  namely,  *'  in  case  my  said 
son  shall  not  marry  and  have  issue  who  shall  attain  the  age  of 
twenty-one  years."  In  Dot  d.  Davy  v.  BumsaU^  6  T.  R  30  (3  R.  R. 
113)  there  was  a  limitation  of  the  same  nature.    The  gift  was 

in  one  entire  clause,  to  M.  0.  and  the  issue  of  her  body  as 
[  *  592]  tenants  in  common.    The  limitation  over  was  *  **  in  default 

of  such  issue,  or  living  such  they  should  all  die  under  the 
age  of  twenty-one  years ; "  and  the  Court  held  that  the  issue  took 
as  purchasers  as  tenants  in  common  in  fee.  The  fee  sprung  up 
from  the  limitation  over.  In  this  case  Lord  Sbhton  relied  on 
LoddingUm  v.  Kime,  1  Salk.  224,  in  which  the  devise  was  to  A.  for 
life,  with  a  limitation  to  his  issue  male  and  their  heirs  for  ever, 
and  no  limitation  over  upon  a  failure  of  issue  generally,  and  the 
Court  held,  that  A.  took  an  estate  for  life.  Doe  d.  Long  v.  Lam- 
ing,  2  Burr.  1100,  is  an  authority  upon  the  same  point.  There 
the  gift  was  to  A.  and  the  heirs  of  her  body,  and  their  heirs,  and 
there  was  no  limitation  over  on  failure  of  issue.  It  was  contended, 
that ''  heirs  of  the  body "  must  of  necessity  be  words  of  limita- 
tion, and  not  purchase;  but  Lord  Mansfield  combated  that 
notion,  and  held,  under  the  circumstances,  that  the  heirs  of  A.'s 
body  took  as  purchasers  in  fee.  Right  d.  Shoribridge  v.  Creber,  5 
B.  &  C.  866,  8  D.  &  R.  718  (29  R  R  444),  and  Doe  d.  Cooper  v. 
Collis,  4  T.  R  294  (2  R  R  388),  are  authorities  to  the  same  effect, 
there  being  no  limitation  over  in  either  case  after  a  failure  of  issue 
generally.  In  WUlcox  v.  Bellaers,  Turn.  &  Russ.  491,  the  devise 
was  to  H.  T.  W.  for  life,  and  after  his  decease  to  such  of  his  chil- 
dren as  he  should  by  will  appoint,  and  to  their  heirs ;  and  for 
want  of  such  appointment,  to  the  heirs  of  the  body  of  the  said  H. 
T.  W.  and  their  heirs.  Then  followed  a  limitation  over,  like  that 
which  occurs  in  this  case,  namely,  that  in  case  H.  T.  W.  should 
happen  to  die  without  issue,  then  from  and  immediately  after 
his  decease,  the  testator  devised  the  property  to  another  person 
for  her  life  (see  Barlow  v.  Salter,  17  Ves.  482),  with  limitations 
over.      The  Court  was  so  strongly  of  opinion  that  H.  T.  W.  took 

only  a  life  estate,  that  the  purchaser  was  not  compelled  to 
[*593]  take  the   •title.     Jesson  v.   Wright,  2  Bligh,   1  (21  R 

R  1),  is  distinguishable  from  the  present  case.    That 
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was  simply  an  estate  tail,  and  there  was  nothing  to  hinder  it 
from  being  so  considered,  except  the  word  "  child."  There  were  not 
even  superadded  words  of  limitation  to  the  heirs  general.  It  was, 
in  effect,  a  gift  to  the  party  and  the  heirs  of  his  body  simply.  In 
the  present  case,  in  order  to  create  an  estate  tail  in  Henry  James, 
the  Conrt  must  strike  out  of  the  will  the  words  "  who  shall  attain 
the  age  of  twenty-one  years ; "  but  such  a  step  will  not  be  taken 
unless  there  is  no  other  mode  of  giving  the  will  a  rational  conr 
struction.  [The  LosD  Chief  Babon.  —  You  say  that  the  limita- 
tion  over  is  only  upon  one  event,  namely,  in  case  the  parent 
should  have  no  child  who  should  live  to  twenty-one.  Suppose  he 
had  one  son  who  married,  and  died  before  twenty-one,  leaving  a 
son  ?  Alderson,  B.  —  In  that  case  there  is  a  difficulty ;  for  if  the 
word  "issue"  mean  children  only,  and  not  grandchildren,  the 
estate  would  go  over.]  In  Hockley  v.  Mawbey,  1  Ves.  Jr.  143, 3  Bro. 

C.  C.  82  (1  R  R  93),  the  word  "issue"  was  held  to  embrace  all 
the  descendants  of  R,  whether  children  or  grandchildren,  living 
at  his  death.  [Pabkb,  B.  —  Tou  construe  issue  to  be  issue  living 
at  the  death  of  the  son.  Suppose  it  means  any  descendants,  it 
would  make  the  limitation  over  too  remote;  but  I  do  not  know 
that  that  would  hurt  your  argument.]  The  Court  would  probably 
only  say  that  the  testator  intended  something  which  he  could  not 
carry  into  effect  Suppose  some  of  the  descendants  are  disap- 
pointed, is  that  80  objectionable  as  taking  the  estate  away  from  the 
other  children  and  giving  it  to  the  eldest  son  ?  The  testator  meant 
to  give  the  benefit  of  the  devise  to  as  many  of  the  family  as  possible. 

It  will  be  contended  that  the  word  issue  in  this  case  is  not  less 
inflexible  than  the  words  "  heirs  of  the  body ; "  and  that 
the  words  of  limitation  engrafted  upon  that  word  *  will  not  [*  594] 
effect  the  proposition  that  this  is  an  estate  tail  in  the 
parent.  In  many  cases,  as  in  Shelley's  Case,  1  Co.  Bep.  93,  it 
has  been  held,  that  the  grafting  words  of  limitation  upon  them 
will  not  change  the  words  "  heirs  of  the  body  "  into  words 
of  purchase,  unless  they  tarn  the  order  of  succession  of  the 
heirs  out  of  the  ordinary  course.  The  word  "  issue,"  however, 
is  more  flexible  than  the  expression  "heirs  of  the  body."  In 
the  case  of  Curskaw  v.  Newland,  2  Bing.  N.  C-  58,  the  word 
"  issue  "  was  held  to  be  a  word  of  purchase.  In  Crump  d.  WooUey 
V.  Norwood,  7  Taunt  362, 2  Marsh.  161,  the  gift  was  to  the  parent 
for  life,  with  remainder  to  the  heirs  of  his  body,  with  superadded 
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words  of  limitation ;  and  the  Court  held  that  the  estate  expectant 
on  the  parent's  life  estate  was  a  contingent  remainder :  therefore 
holding  that  the  issue  of  the  parent  took  as  purchasers.  That 
was  a  stronger  case  than  the  present,  because  here  the  gift  is  to 
the  issue  eo  nomine.  In  Hockley  v.  Mawbey,  3  Bro.  C.  C.  82,  1 
Yes.  Jr.  143,  the  devise  was  to  R  and  his  issue,  to  be  divided 
amongst  them  as  he  should  think  fit,  and  if  R  should  happen  to 
die  without  issue  lawfully  begotten,  then  over:  Lord  Thurlow 
held  that  the  issue  took  as  purchasers.  Doe  v.  Collie^  4  T.  R  294 
(2  R  R  388),  Merest  v.  James,  1  Brod.  &  Bing.  484,  4  Moore,  327, 
and  Doe  cL  Strong  v.  Goff,  11  East,  668,  are  authorities  to  the  same 
effect.  [Parke,  B.  —  Must  not  Doe  v.  Ooff  and  Crump  v.  iVor- 
wood  be  considered  overruled  by  Jesson  v.  Wright  ?]  Those  cases 
are  stated  to  be  overruled,  but  chiefly  by  learned  writers  who  have 
carried  their  own  particular  views  too  far.^  Jesson  v.  Wright  might 
have  been  decided  without  overruling  Doe  v.  Goff;  and 
[•  595]  consequently  the  observations  of  *  Lord  Redesdalk  upon 
the  latter  case  were  mere  unnecessary  dicta.  Besides, 
the  same  learned  writers  who  state  Doe  v.  Goff  to  be  overruled, 
admit  that  the  children  in  that  case  might  have  taken  the  fee, 
which  entirely  sweeps  away  Lord  Bedesdale's  reason  for  over- 
ruling it.  [The  Lord  Chief  Baron.  —  It  cannot  be  said  that  Doe  v. 
Goff  is  overruled,  except  upon  the  words  '*  share  and  share  alike  as 
tenants  in  common."  Those  words  might  be  inconsistent  with  the 
words  "heirs  of  the  body;"  but  they  may  not  be  inconsistent 
with  the  word  "  issue."]  Nor  is  there  any  suflScient  reason  for 
saying  that  the  case  of  Crump  v.  Norwood,  7  Taunt  362  (see 
Jarman  on  Devises,  vol.  2,  p.  481),  is  overruled. 

The  next  observation  to  be  made  is,  that  here  the  limitation  to 
the  issue  is  by  way  of  remainder.  That  distinguishes  this  case  from 
Wilde*s  Case,  6  Co.  Rep.  17  b,  and  Broadhurst  v.  Morris,  2  B.  &  Ad. 
1  (p.  677  post).  Now  in  Doe  d.  Gallini  v.  Gallini,  5  B.  &  Ad.  640, 2 
Nev.  &  M.  632,  Denman,  Ch.  J.,  in  delivering  the  judgment  of  the 
Court,  observes,  that,  according  to  the  late  cases,  technical  words 
in  a  will  must  have  their  legal  effect,  even  though  the  testator  uses 
inconsistent  words,  unless  those  inconsistent  words  are  of  such  a 
nature  as  to  make  it  perfectly  clear  that  the  testator  did  not  mean 
to  use  the  technical  words  in  their  proper  sense.     Now  there  is 

^  See  Hayes's  Inquiry  into  the  Effect  of  Limitattons  to  Heixs  of  the  Body,  s.  4  > 
Jarman 's  edit,  of  FoweU  on  Deriaes,  yoL  2,  p.  477,  &c 


B.  a  VOL.  XXV.]      SECT.  IV.  —  LIMITATIONS  OF  ESTATES.  649 

Ho.  81.  —  LoM  ▼.  Moiley  and  anoUier,  1  Toung  &  Collier,  695-597. 

nothing  to  show  that  the  testator  did  not  mean  to  use  the  words 
"  with  remainder "  in  their  technical  sense ;  and  even  upon  that 
principle  the  construction  contended  for  by  the  plaintiff  is  clearly 
made  out  The  superadded  words  of  limitation  are  also  of  great 
importance ;  and  it  may  be  remarked,  that  such  words  constitute 
the  difference  between  the  case  of  Doe  v.  Laming ,  2  Burr.  1100,  on 
which  we  rely,  and  that  of  Doe  d,  Bomall  v.  Harvey,  4  B.  &  C. 
610,  7  D.  &  R.  78.  Now,  those  words  cannot  be  satisfied 
by  giving  *an  estate  tail  to  the  parent  In  Doe  v.  Collis,  [*596] 
4  T.  R  294  (2  R.  R.  388),  the  superadded  words  gave 
weight  to  the  construction  that  the  children  took  as  purchasers ; 
whereas,  from  the  want  of  those  words,  the  same  Judges  who  de- 
cided that  case,  decided  dififerently  in  Doe  d.  Blandford  v.  Appliuy 
4  T.  R.  82.  In  Backhouse  v.  Wells,  1  Eq.  Ca.  Abr.  184,  pL  27, 
there  were  words  of  limitation  grafted  on  the  words  issue  male,  and 
it  was  held  that  the  issue  took  as  purchasers.  [The  Lord  Chief 
Baron.  —  There  the  devise  was  to  the  parent  for  his  life  "only."] 
According  to  Bobinson  v.  Bobinson,  1  Burr.  38,  that  would  not  afifect 
the  construction.  The  case  of  Denn  d.  Webb  v.  Puckey,  5  T.  R. 
299,  and  others  of  that  class,  are  distinguishable  from  the  present. 
There,  as  well  as  here,  there  were  superadded  words  of  limitation ; 
but  here,  those  words,  for  the  reason  given  by  Mr.  Fearne  (Con ting. 
Rem.  182,  183),  have  the  effect  of  controlling  the  previous  word 
"  issue,"  so  as  to  prevent  the  ancestor  from  taking  an  estate  taiL 
The  reason  is,  and  this  did  not  apply  in  Denn  v.  Puckey,  that 
the  words  engrafting  the  fee,  point  out  a  dififerent  mode  of  descent 
than  the  previous  words  would  do  if  there  were  no  engrafted  words. 
For  the  same  reason,  the  present  case  is  distinguishable  from  Boe 
d.  Dodson  v.  Grew,  2  Wils.  322,  Wilm.  272.  In  addition  to  which, 
in  both  those  cases,  there  was  a  limitation  over  upon  an  indefinite 
failure  of  issue.  In  Doe  d.  Gillman  v.  Blvey,  4  East,  318,  the  words, 
"  equally  to  be  divided,"  annexed  to  the  superadded  words  of  limi- 
tation, were  held  to  prevent  H.  Oilman  from  taking  an  estate  tail ; 
and  the  word  "  respective  "  will  have  the  same  efifect  here.  In  Doe 
d.  Hallen  v.  Ironmonger,  3  East,  533,  other  words  annexed  in  the 
same  manner  had  a  similar  efifect.  In  Mogg  v.  Mogg,  1  Mer.  654, 
which  was  very  like  the  present  case,  and  in  Franklin  v. 
Lay,  2  Bliglj,  59  n.,  the  *  effect  of  the  superadded  words  [*  597] 
of  limitation  was  destroyed  by  the  limitation  over  upon  an 
indefinite  failure  of  issue.    In  Doe  v.   Qoff,  11  East,  668,  Doe  rf. 
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Candler  v.  fi'wi^A,  7  T.  R  531,  and  Doe  d.  Cole  v.  Goldsmith,  2 
Marsh.  517,  7  Taunt  209,  there  were  no  such  superadded  words; 
therefore  no  argument  can  be  drawn  from  those  cases  against  the 
plaintiff.  In  addition  to  the  other  authorities  in  his  favour,  are 
Qretton  v.  Eaward,  2  Marsh.  9,  6  Taunt.  94,  Oing^  d.  White  v. 
White,  Willes,  348,  Ooodrighi  d.  Docking  v.  Dunham,  1  DougL  264, 
Byan  v.  Gowley,  Ca.  temp.  Sugd.  7,  The  case  of  Hockley  v.  Jfair- 
bey,  1  Ves.  Jr.  143,  3  Bro.  G  C.  82,  is  a  very  strong  authority 
for  the  plaintiff,  for  there  was  no  gift  to  the  children  except  in  the 
words  of  the  power.  In  Jeseon  v.  Wright,  in  which  the  points  of 
difference  from  the  present  case  have  been  already  noticed.  Sir 
Edward  Sugden  argued  ab  ineonvenienti ;  observing,  that,  upon 
the  death  of  each  child,  the  share  of  each  would  go  over  (2  Bligh, 
14).  Here  no  such  difficulty  exists,  because  words  of  inheritance 
are  given  to  the  issue.  Lord  Eldon  appears  to  have  contemplated 
that  a  case  like  the  present  might  occur,  when  he  said:  "The 
words,  *  heirs  of  the  body,'  will  indeed  yield  to  a  particular  intent ; 
and  that  may  be  from  the  effect  of  superadded  words,  or  any  ex- 
pressions showing  the  particular  intent  of  the  testator "  (2  Bligh, 
53). 

The  difficulty  arising  from  the  suggestion,  that  Henry  James 
might  have  a  child  who  might  die  under  twenty-one  leaving  a 
child,  seems  to  be  met  by  the  observations  of  Tindal,  Ch.  J.,  upon  a 
similar  point,  in  delivering  the  judgment  of  the  Court  in  Oallini  v. 
Oallini,  4  Nev.  &  M.  894,  in  error.    He  says, ''  It  is  objected  against 

this  construction,  that  if  an  estate  tail  is  given  to  the 
[*  598]  grandchildren  as  purchasers,  and  one  of  the  *  children  had 

died  in  the  lifetime  of  the  testator,  and  had  left  issue,  that 
issue  could  not  have  inherited,  but  the  devise  as  to  such  grandchild 
would  have  been  altogether  defeated.  It  must  be  admitted  that 
such  would  be  the  consequence ;  but  it  must  be  observed,  that  if 
the  supposed  event  took  place  in  the  lifetime  of  the  testator,  it  was 
open  to  him  to  make  such  new  disposition  of  his  property  as  he 
might  think  fit  upon  that  contingency  taking  place ;  and  the  argu- 
ment, therefore,  is  not  entitled  to  the  same  weight,  as  where  a  fail- 
ure in  the  manifest  intention  of  the  testator  must  necessarily 
follow  by  an  event  which  takes  place  after  his  death,  and  over 
which  he  has  no  controL"  Therefore  the  testator's  general  intent 
is  not  to  be  set  aside  because  it  may  fail  upon  one  particular  event 
Here,  after  the  devise  to  Henry  James  for  his  life,  there  is  a  con- 
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tingent  remainder  to  his  children  if  he  should  have  any ;  but  if  he 
should  not  marry  and  have  issue  who  should  attain  twenty-one, 
the  estate  goes  over.  If  he  has  children  and  they  die  under 
twenty-one,  it  turns  the  remainder  over  into  an  executory  devise. 
Gulliver  v.  Wicket,  1  Wils.  105 ;  Doe  d.  Harris  v.  Howell,  10  B.  & 
C.  191,  5  M.  &  E.  24. 

Upon  the  whole,  we  submit  that  this  is  an  estate  for  life  in  the 
parent  Henry  James,  with  a  contingent  remainder  to  all  his  chil- 
dren in  fee  as  tenants  in  common ;  that,  upon  the  birth  of  a  child, 
the  remainder  which  was  contingent  becomes  vested  in  that  child ; 
that,  upon  the  birth  of  another  child,  the  estate  opens  and  lets  in 
that  child,  and  so  on ;  and  that,  when  all  are  in  esse,  they  become 
tenants  in  common  in  fee,  subject  to  the  power  of  distribution  in  the 
parent,  and  subject  to  be  divested  in  this  event  only,  —  namely, 
upon  the  death  of  all  the  children  under  twenty-one;  and  that 
there  is  an  ultimate  contingent  remainder  in  fee  to  the  testator's 
son  Oswald  in  the  event  of  Henry  James  dying  without 
children,  but  in  case  *he  die  leaving  children  who  die  [•599] 
under  twenty-one,  then  an  executory  devise  to  Oswald. 

Mr.  Temple,  Mr.  Hodgkin,  and  Mr.  Bagshawe,  for  the  defend- 
ants. —  Henry  James  Feilden  took  an  estate  tail.  First,  there  are 
technical  words  in  the  will  sufficient  to  bring  the  case  within  the 
rule  in  Shelley's  Case  ;  secondly,  taking  the  rule  respecting  technical 
words  in  a  will  to  be  as  laid  down  in  Jesson  v.  Wright,  there  is 
nothing  here  to  control  those  words.  In  Shelley's  Case,  the  gift 
was  to  the  "  heirs  male  of  body,"  but  those  words  are  not  essential 
to  give  an  estate  taiL  The  word  "  issue  "  is  equally  efficient  for 
that  purpose,  and  is  primd  facte  a  word  of  limitation.  Doe  d.  Dod- 
son  V.  Grew,  2  Wils.  322,  Wilm.  272.  In  Doe  v.  Gallini,  2  Not. 
&  M.  633,  5  B.  &  Ad.  642,  Dknman,  Ch.  J.,  in  delivering  the  judg- 
ment of  the  Court,  says,  that  the  word  issue  embraces  the  whole 
line  of  descendants  generally,  and  is  synonymous  with  "  heirs  of 
the  body."  That  being  so,  it  is  clear  that  a  devise  to  A.  for  life, 
with  remainder  to  his  lawful  issue  and  their  heirs,  putting  out  of 
the  question  all  controlling  words,  gives  A.  an  estate  tail.  Good- 
right  d.  Lisle  v.  Piillyn,  2  Ld.  Eaym.  1437.  Then  the  rule  is,  that 
technical  words  in  a  devise  shall  have  their  legal  effect,  unless  there 
are  other  words  which  clearly  deprive  them  of  their  ordinary  signifi- 
cation. That  has  been  frequently  laid  down ;  but  more  especially 
by  Lord  Bedesdale  in  Jesson  v.  Wright,  2  Bligh,  57,  and  by  Lord 
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Alvanley,  in  Poole  v.  PooU,  3  Bos.  &  P.  627.  [The  Lord  Chief 
Baron.  —  The  words  "heirs,"  and  "heirs  male/'  in  those  cases, 
must  be  words  of  limitation,  because  heirs  are  not  co-existent. 
That  does  not  necessarily  apply  to  the  word  "  issue,"  which  may 
mean  existing  issue,  or  all  the  descendants.  Alderson,  B. — When 
the  words  "  heirs  of  the  body "  are  used  in  their  proper 
[•  600]  sense,'  it  is  certain  that  heirs  in  *  succession  are  meant. 
Therefore,  a  devise  to  heirs  of  the  body,  "  share  and  share 
alike,"  is  an  inconsistency ;  but  a  devise  to  the  issue,  "  share  and 
share  alike,"  is  not  necessarily  so.]  If  we  can  show  that  "  issue  " 
is  equivalent  to  heirs  of  the  body,  the  cases  cited  apply.  In  Doe 
V.  Grew,  2  Wils.  322,  Gould,  J.,  speaks  of  *'  issue  "  as  synonymous 
with  "  heirs."  Even  words  which  seem  to  designate  particular  per- 
sons, as  "  sons,"  "  children,"  &c.,  may  be  held  to  be  words  of  limi- 
tation, and  to  confer  an  estate  tail.  Melltsh  v.  Mellish,  2  B.  &  C. 
520,  3  D.  &  R.  804  So  the  words  "  heir  male,"  in  the  singular 
number,  may  be  held  to  include  all  the  issue  in  order  to  effect  the 
general  intention.  The  word  "issue,"  however,  is  in  itself  a  word 
of  limitation,  and  includes  all  the  descendants,  unless  the  contrary 
be  shown.  In  Hargrave's  Collectanea  Juridica,  vol.  1,  p.  403,  Lord 
Hardwicke  says,  that  it  has  been  established  ever  since  the  case 
of  King  v.  Melling,  that  the  words  "  issue  of  the  body  "  are  as  strict 
as  "  heirs  of  the  body,"  and  equally  give  an  estate  tail.  It  is  clear, 
also,  from  Sibley  v.  Perry,  7  Ves.  522,  that  Lord  Eldon  was  of  opin- 
ion, that  the  word  "  issue  "  is  primd  facie  a  word  of  limitation. 

Then,  is  there  anything  in  this  will  to  control  the  meaning  of 
the  word  "  issue,"  and  to  take  it  out  of  its  ordinary  sense  as  a  word 
of  limitation  ?  It  is  clear  that  the  testator  never  contemplated  that 
Oswald  could  take  any  interest  in  Henry  James's  part  of  the  estate, 
until  all  the  descendants  under  Henry  James  were  extinct.  The 
plaintiff's  construction  leaves  one  of  those  descendants  totally  un- 
provided for.  The  testator  gives  his  son  a  power  to  appoint  the 
estate  to  the  issue,  in  such  shares  and  subject  to  such  chai^ges  as 
he  shall  think  fit ;  showing  he  intended  to  give  him  a  larger  inter- 
est than  a  mere  life  estate.  [The  Lord  Chief  Baron.  — 
[♦  601]  Supposing  the  power  *  of  appointment  to  be  valid,  the  ques- 
tion whether  Henry  James  took  an  estate  for  life  or  in  tail 
would  depend  on  the  will  which  he  made  himself.  But  how,  in 
the  absence  of  a  power  executed  by  Henry  James,  can  you  call  on 
a  Court  of  equity  to  declare  the  rights  of  the  parties  ?    I  thought 
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a  Court  of  equity  would  only  do  that  which  it  might  be  supposed 
the  party  would  have  done  himself.  Kennedy  v.  Kingston,  2  Jac. 
&  W.  431.]  Notwithstanding  the  power  of  selection,  the  Court 
may  declare  this  to  be  an  estate  tail  in  the  parent.  That  power, 
until  it  is  executed,  in  no  way  affects  or  neutralises  the  estate  taiL 
This  is  a  gift  to  a  father  in  tail,  with  a  power  of  appointment  en- 
abling him  to  cut  down  his  own  interest  to  that  of  an  estate  for 
life.  Whether  done  by  a  shifting  clause  in  a  settlement  or  by  a 
power  in  a  will,  it  is  the  same  thing.  [The  Lord  Chief  Baron.  — 
Then  you  must  admit  that,  until  you  know  what  the  will  is,  the 
estate  is  uncertain.]  That  will  not  aflfect  the  defendants*  equity, 
because  a  parent  may  by  his  own  acts  extinguish  the  power  which 
he  was  entitled  to  execute  by  his  will  Smith  v.  Death,  5  Madd. 
371 ;  West  v.  Bemey,  1  Russ.  &  MyL  431 ;  Bickley  v.  Guest,  1  Euss. 
&  Myl.  440.  That  the  power  will  not  control  the  previous  words,  so 
as  to  give  the  ancestor  an  estate  for  life  only,  is  clear  from  Doe  v. 
Goldsmith,  2  Marsh.  517,  7  Taunt.  209.  [Alderson,  B.  —  There, 
the  same  words  were  used  as  in  Doe  v.  Grew,  2  Wils.  322 :  namely, 
"  heirs  of  the  body,"  not  issue.  It  is  dangerous  to  suggest  an  equiv- 
alent, and  then  argue  on  the  equivalent  as  the  thing  itself.]  Seale 
V.  Barter,  2  B.  &  P.  485  (5  E.  R.  676),  and  the  argument  in  Jesson  v. 
Wright,  are  to  the  same  effect.  [The  Lord  Chief  Baron.  —  Where 
an  estate  tail  is  given  in  clear  words,  an  additional  power,  inconsist- 
ent with  that  estate,  is  void]  With  respect  to  the  words 
"  tenants  in  common,"  •  Doe  v.  Harvey,  4  B.  &  C.  610,  7  [*  602] 
D.  &  R.  78,  is  an  authority  to  show  that  those  words  will  not 
affect  the  previous  estate  tail.  That  case  was  decided  on  the  ground 
that  Jesson  v.  Wright  had  settled  the  question.  [The  Lord  Chief 
Baron.  —  Supposing  the  power  of  appointment  to  be  good,  would 
not  an  appointment  in  favour  of  a  grandchild  under  this  will  be 
sufficient  ?]  If  "  issue  "  includes  a  grandchild,  why  should  he  not 
take  at  all  events  under  the  word  "  issue  "  ?  Whatever  be  the  terms 
in  the  will  in  which  the  particular  estate  is  given,  whether  "  son," 
"  issue,"  "  heirs,"  the  question  is,  what  is  the  intent  as  to  the  gift 
over  ?  Does  it  mean  on  failure  of  issue  of  particular  persons  des- 
ignated in  the  will,  or  after  an  indefinite  failure  of  issue?  No 
doubt  there  are  many  cases  where  general  technical  words  have 
been  held  to  be  words  of  purchase.  But  in  those,  the  limitation 
over  did  not  depend  on  an  indefinite  failure  of  issue.  Here,  on  the 
contrary,  it  does  so  depend ;  for  the  words  as  to  the  issue  attaining 
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twenty-one,  do  not  negatiye  the  constraction  that  an  indefinite 
failure  of  issue  was  intended.  In  Jack  d.  Feathtrstane  y.  Fectther^ 
stone,  3  CL  &  Fin.  67  (39  R.  R  1),  the  testator  gave  to  W.  R,  son 
of  Catherine  F.,  and  his  heirs  male  according  to  their  seniority  of 
age,  all  his  estate  not  thereinbefore  disposed  of;  and  in  case  of  fail- 
ure of  issue  male  of  the  said  W.  F.,  or  such  lawful  issue  male  not 
attaining  the  age  of  twenty-one,  then  over;  and  it  was  held  to  be 
an  estate  tail  in  W.  F.  [The  Lord  Chief  Babok.  —  There  the 
original  limitation  was  not  attended  with  any  ambiguity.  It  was 
not  necessary  to  derive  any  aid  from  the  limitation  over,  in  order 
to  hold  it  to  be  an  estate  tail]  The  limitation  over  formed  one  of 
the  grounds  of  the  decision.  Doe  y.  Smith,  7  T.  B.  531,  is  an  au- 
thority to  the  same  effect.     So,  if  Doe  y.  Goff,  11  East,  668,  had 

been  capable  of  being  sustained  on  the  ground  of  the 
[*  603]  *  limitation  over,  Lord  Kedesdale  would  not  have  denied 

it  to  be  law.  [The  Lord  Chief  Baron. — If  he  was  of 
opinion  that  an  estate  tail  vested  in  the  ancestor  by  the  original 
limitation,  the  limitation  over  might  be  rejected.  In  that  case  he 
might  be  right  in  saying,  that  Doe  v.  Goffwas  not  law,  but  not  if 
the  original  limitation  offered  any  reasonable  doubt]  There  is, 
however,  no  occasion  to  resort  to  the  gift  over  to  support  this 
case ;  and  the  superadded  words  of  limitation,  whether  engrafted  on 
the  words  "  issue,"  or  *"  heirs  of  the  body,"  are  inoperative  to  con- 
trol the  estate  tail.  Denn  v.  Packey,  5  T.  R  299 ;  Frank  v.  Stovin, 
3  East,  551;  Mogg  v.  Mogg,  1  Mer.  654;  Franklin  v.  Lay,  2  Bligh, 
59  n. ;  Goodright  v.  Pidlyn,  2  Ld.  Raym.  1437 ;  Wright  v.  Pearson, 
AmbL  358 ;  Kineh  v.  Ward,  2  Sim.  &  St.  409 ;  NoHh  v.  Martin,  6 
Sim.  266.  If  "  issue  "  means  "  children,"  the  fact  that  Henry  James 
was  a  bachelor  at  the  time  of  the  devise,  will  give  him  an  estate 
tail.  Wilde's  Case,  6  Co.  Rep.  17  b ;  Broadhurst  v.  Morris,  2  B.  & 
Ad.  l\  Doed.  Jones  v.  Davies,  4  B.  &  Ad.  43, 1  N.  &  M.  654. 

The  cases  cited  on  the  other  side,  in  which  there  were  no  limita- 
tions over,  are  clearly  not  applicable  to  the  present  In  Doe  ▼. 
Bumsall,  6  T.  R  82,  it  was  not  decided  that  there  was  not  an 
estate  tail  in  the  parent ;  but  that  whether  it  was  an  estate  tail,  or 
an  estate  for  life  with  contingent  remainders  over,  the  estate  of 
the  issue,  and  all  subsequent  limitations,  were  equally  barred  by 
the  recovery.     In  Curshaw  v.  Newland,  2  Bing.  N.  C.  58,  the  gift 

over  was  on  failure  of  a  son  and  daughter  only,  and  not 
[*  604]  upon  an  indefinite  *  failure  of  issue.     Crump  v.  Norvxnd, 
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7  Taunt.  862,  2  Marsh.  161,  cannot  easily  be  reconciled  with 
the  Other  authorities.  Willcox  v.  Bellaers,  Turn.  &  Euss.  491, 
is  not  applicable.  [The  Lord  Chief  Babok. — That  is  not  a 
decided  case,  and,  therefore,  no  authority.]  Backhouse  v.  Welh,  1 
Eq.  Ca.  Abr.  184,  pi.  27,  depended  on  the  word  "only."  The 
present  case  falls  within  the  rule  in  Shellei/a  Case,  a  rule  which 
ought  not  to  be  frittered  away  by  nice  distinctions.  By  construing 
the  estate  in  Henry  James  to  be  an  estate  tail,  the  testator's  inten-^ 
tion  will  be  best  complied  with,  and  none  of  his  descendants  in 
that  line  will  be  disappointed. 

Mr.  Preston,  in  reply.  —  The  word  "issue"  is  not  a  technical 
word,  though  the  words  "  heirs  of  the  body  "  are.  Lovelace  v.  Love- 
lace, Cro.  Eliz.  40.  Doe  d.  Davy  v.  Bumsall  also  shows  that  "issue 
of  the  body  "  does  not  necessarily  mean  "  heirs  of  the  body."  In 
Doe  v.  Harvey,  there  were  no  superadded  words  of  limitation,  and 
the  Court  thought,  that,  in  the  absence  of  those  words,  they  were 
bound  by  the  case  of  Jeason  v.  Wright  to  reject  the  words  of  modi- 
fication "  tenants  in  common,"  and  to  hold  the  estate  in  the  ances- 
tor to  be  an  estate  tail.  The  word  "  issue  "  is  only  used  for  "  heirs 
of  the  body  "  for  the  purpose  of  the  statute  de  donia.  Not  that  it 
may  not  be  synonymous  with  other  words  in  certain  cases ;  but  it 
is  only  when  used  for  descendants  that  it  is  tantamount  to  heirs  of 
the  body.  Here,  the  testator  uses  the  word  "  issue,"  and  not  as  in 
Ooodright  v.  Pullyn  and  other  cases  "  heirs  of  the  body."  Besides, 
he  introduces  this  limitation  with  the  words  "with  remainder," 
which  means  that  there  must  be  a  particular  estate  to  support  it, 
The  Court  is  asked  to  put  a  construction  on  this  will,  by  which 
one  branch  of  the  family  shall  take  the  whole  property  to 
the  exclusion  of  •  the  other  branch.  That  was  not  the  [*  605] 
testator's  intention,  and  the  Court  cannot  disappoint  the 
particular  intention  unless  there  be  a  general  overwhelming  inten- 
tion requiring  it  The  mere  circumstance  of  the  testator's  forget- 
ting that  by  the  limitation  over  in  case  of  the  issue  dying  under 
twenty-one,  some  of  lus  descendants  might  on  a  certain  event  be 
defeated,  is  not  a  sufficient  reason  for  construing  this  an  estate  tail 
If  Jesson  V.  Wright  be  correctly  reported.  Lord  Eedesdale  did  not 
see  the  true  bearings  of  Doe  v.  Ooff,  and  throughout  the  argument 
in  the  former  case  the  authority  of  the  latter  is  not  disputed.  If 
the  testator  intended  to  give  an  estate  tail,  it  is  clear  that  know- 
ing, as  he  did,  the  meaning  of  technical  words,  he  would  have  used 
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the  proper  words  for  that  purpose.  Besides,  the  words  **  in  such 
shares  and  proportions"  are  not  applicable  to  one,  but  to  a  plurality 
of  persons.  It  is  argued,  that  in  order  to  comprehend  all  the  issue 
of  Henry  James  —  for  instance,  his  grandchildren  —  living  at  his 
death,  the  limitation  over  must  be  considered  as  taking  place  upon 
an  indefinite  failure  of  issue.  That,  however,  is  not  necessary- 
Even  if  the  word  used  had  been  "  child  "  instead  of  "  issue,"  there 
is  authority  for  saying  that  not  only  the  issue  in  the  first  degree, 
but  any  of  the  family  who  had  attained  twenty-one,  might  take. 
Dwr  rf-  Smith  V.  Webber,  1  B.  &  Aid.  713  (19  R.  R.  438).  Suppose 
in  this  case,  there  had  been  a  son  and  a  grandson,  and  the  son  had 
died  under  twenty-one,  the  grandson  attaining  twenty-one  would 
have  been  entitled  to  the  fee.  Upon  the  whole,  there  is  no  case 
where  the  word  **  issue,"  with  superadded  words,  has  not  been  held 
to  be  a  word  of  purchase,  unless  there  be  a  clear  intention  to  the 
contrary.  In  Jack  d.  Featherstone  v.  Featherstone,  there  were  no 
s^u^vradded  words  of  limitation.  Smith  v.  Death,  and  other  cases 
of  that  class,  are  not  applicable  here ;  but,  even  if  they  were,  their 
authority  has  been  much  doubted  in  the  profession. 

[•  tKH>]  ♦  Alderson,  B.,  [now  delivered  the  judgment  of  the 
Court.*  After  reading  the  clause  of  the  will  above  stated, 
his  Lonlship  proceeded  as  follows] :  —  The  question  is,  whether 
uudor  this  devise  Henry  James  Feilden  took  an  estate  for  life  or 
an  ojttrtte  tail. 

U  hu8  boon  long  settled,  that  in  construing  devises  the  governing 
\»riucii»U»  15*,  the  intention  of  the  testator  to  be  collected  from  the 
NVvMxls*  i»f  the  will  itself.  In  order  to  ascertain  that  intention,  how- 
ovvr»  tho  (\>urts  have  adopted  rules  which  no  doubt  it  is  very 
vlo{«irtd)lo  nlunild  he  as  clearly  and  distinctly  laid  down  as  possible, 
uud  pMumUly  acted  upon.  And  with  this  view  it  is  often  far 
bottor  that  the  j^rticular  objects  of  individual  testators  should 
v»ooa^iuurtlly  bo  frustrated  rather  than  that  there  should  be  a 
jiiMiov(U  unoortftinty  in  the  titles  to  real  estates,  productive,  as  such 
uucortaiuty  wlways  must  be,  of  expense,  and  presenting,  as  it  must 
(u  \\\\\\\\  cuHivH  do,  obstacles  to  the  easy  transmission  of  landed 
|M'\»|>oity  fnuu  one  purchaser  to  another. 

hut  in  oudoavouring  to  attain  this  laudable  object,  the  Courts 

»  LuHik  Ctti«r  Daiok,  Parxb,  B.,  Aldbbson,  B.,  and  Gubbbt,  B. 
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must  take  great  care,  and  exercise  much  watchfulness,  lest  from  a 
mere  love  of  generalisation  they  shake  titles  already  existing,  with 
a  view  to  future  and  theoretical  good.  Upon  -a  careful  examina- 
tion of  the  authorities,  we  think  that  it  may  be  safely  laid  down 
as  a  rule,  that  in  a  devise  technical  words,  or  words  of  definite 
meaning,  shall  always  be  construed  according  to  their  legal  or 
definite  effect,  unless,  from  other  inconsistent  words  in  the  will,  it 
be  quite  clear  that  they  are  used  in  some  other  definite  sense. 
Thus,  if  the  words  "  heirs  of  the  body,"  which  are  technical  words, 
properly  admitting  only  of  one  meaning,  are  used,  it  becomes  nec- 
essary to  show  affirmatively  that  the  testator  meant  clearly  to  use 
them  as  words  of  purchase ;  or,  more  correctly,  as  words  descrip- 
tive, not  of  all  the  descendants  of  the  body,  but  of  one 
definite  class  only  of  such  descendants.  It  is  not  *  enough  [*  607] 
to  raise  a  reasonable  doubt  whether  he  intended  to  use 
them  as  words  of  limitation,  or  to  show  a  probable  conjecture  that 
he  intended  to  designate  children  only  by  that  phrase. 

Thus,  in  the  case  of  Jesson  v.  Wright,  2  Bligh,  1,  the  House  of 
Lords,  overruling  the  previous'decision  of  the  King's  Bench,  held, 
that  W.  W.  took  an  estate  tail  There  the  devise  was  to  W.  W. 
for  life,  remainder  to  the  heirs  of  the  body  in  such  shares  as  W. 
W.  should  appoint;  and  for  want  of  such  appointment,  to  the  heirs 
of  the  body,  share  and  share  alike,  as  tenants  in  common ;  and  if 
but  one  child,  the  whole  to  such  one  child  ;  and  for  want  of  such 
issue,  then  over.  Now  there  the  only  circumstances  to  control  the 
words  "heirs  of  the  body"  were  the  provision  that  they  should 
take  as  tenants  in  common,  and  the  use  of  the  word  "child." 
Both  these  circumstances  might,  not  unreasonably,  apply  to  the 
mode  in  which  the  testator  intended  the  heirs  of  the  body  to  take 
(a  mode  which  the  law  would  not  allow),  and  by  no  means  clearly 
showed  that  he  meant  to  limit  those  words  to  the  children  of  W. 
W.  only,  excluding  their  descendants,  and  to  devise  over  the  estate 
before  there  should  be  a  total  failure  of  the  descendants  of  W.  W. 
—  a  conclusion  to  which  all,  the  various  inconveniences  so  forcibly 
pointed  out  in  that  argument  would  lead. 

Another  instance  of  the  application  of  the  rule  with  which  we 
began,  may  be  found  in  that  class  of  cases  in  which  "sons"  or 
"children,"  which  in  their  proper  sense  are  words  of  purchase, 
have  been  held  to  be  words  of  limitation.  There,  in  like  manner, 
it  must  be  demonstrated  from  the  will  aflBrmatively  and  clearly, 
V0L.XXV.  —  42 
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that  by  these  expressions  the  testator  meant  all  the  descendants  of 
the  body  to  take  as  heirs. 

There  is,  however,  a  third  class  of  cases  where  a  testator 
[•  608]  •  uses  in  his  will  an  expression,  in  its  ordinary  use  not  of 
a  technical  nature,  and  capable  of  more  meanings  than  one. 
Now  here  the  investigation  takes  a  different  course.  It  will  be 
merely  directed  to  the  solution  of  the  question  in  what  sense  the 
testator  intended  to  use  the  expression,  and  to  ascertain  whether  the 
evidence  preponderates  in  favour  of  the  one  rather  than  the  other 
meaning  or  meanings  of  the  word  in  question ;  r^ard  being  always 
had  to  the  primd  facie  sense,  or  to  that  in  which  the  word  is  most 
ordinarily  used,  in  weighing  the  evidence  contained  in  the  will 
upon  which  the  Court  is  ultimately  to  decide. 

The  first  point,  therefore,  to  be  considered  is  —  whether  "  issue  " 
be  a  word  of  this  nature.  Now  we  think  that  this  sufficiently 
appears,  from  referring  to  the  various  authorities.  The  first  is  the 
statute  de  donis,  13  Edw.  I.  c.  1,  in  which  this  word  is  used,  and  in 
which  it  sometimes  means  children,  and  sometimes  all  the  descend- 
ants, according  to  the  context  in  which  it  is  found.  Thus,  after 
stating  the  cases  of  estates  upon  condition,  &a,  it  proceeds  thus : 
'*  In  all  the  cases  aforesaid,  after  issue  begotten  and  bom  (post 
prolem  mscitatam  et  exeuTUerri)  between  them  to  whom  the  lands 
were  given  under  such  condition  heretofore,  such  feofifees  had 
power  to  alien."  There,  it  is  plain,  issue  means  child,  for  the 
power  exists  as  soon  as  a  child  is  born.  Again,  the  statute  speaks 
of  land  reverting  to  the  donor :  ''  If  issue  fail,  in  that  there  is  no 
issue  at  all ;  or  if  any  issue  be,  and  fail  by  death,  or  heir  of  the 
body  of  such  issue  failing."  In  this  one  sentence,  the  word  is 
used  in  two  senses :  first,  as  intending  all  descendants ;  and  sec- 
ondly, as  including  the  children  only.  And  here  too  the  Latin 
word  used  in  the  original  is  not  proles,  as  before,  but  exitvs 
throughout  the  sentence.  This  appears  a  decisive  authority  for  its 
double  meaning,  and  the  books  abound  with  others  to  the 
[*  609]  *  same  effect  In  all  of  them  it  is  treated  as  a  word  capa- 
ble of  being  used  in  different  senses,  either  as  including  all 
descendants,  in  which  case  it  is  of  course  a  word  of  limitation, 
or  as  confined  to  immediate  descendants,  or  some  particular  class 
of  descendants  living  at  a  given  time.  Probably  it  will  be  found 
most  frequently  used  in  the  former  sense,  and  it  therefore  most 
frequently  has  the  effect  of  giving  an  estate  tail  to  the  ancestor. 
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It  might  even,  perhaps,  be  conceded  that  this  is  primd  facie  its 
meaning.  But  the  authorities  clearly  show,  that  whatever  be  the 
primdi  facie  meaning  of  the  word  "issue,"  it  will  yield  to  the  inten- 
tion of  the  testator  to  be  collected  from  the  will ;  and  that  it 
requires  a  less  demonstrative  context  to  show  such  intention,  than 
the  technical  expression  of  "  heirs  of  the  body  "  would  do. 

Thus  in  Eoe  v.  Chrew,  2  Wils.  822,  Lord  Ch.  J.  WiLMOT  says,  it  is 
a  word  either  of  purchase  or  limitation  as  will  best  effectuate  the 
intention  of  the  testator :  and  in  GHiiger  v.  White  (Willes,  340), 
WiLLES,  Ch.  J.,  speaking  of  the  word  issue,  says,  "  It  does  not  ex  vi 
termini  create  an  estate  tail  in  a  will  as  *  heirs  of  the  body '  do  in  a 
deed,  but  only  where  it  appears  that  the  intent  of  the  testator  was 
that  the  word  should  have  that  construction,  or  at  least  where  it 
does  not  appear  that  the  intent  of  the  testator  was  otherwise." 

Again,  in  Doe  v.  Oollis,  4  T.  R  294,  Lord  Kenton,  after  argu- 
ment on  this  very  point,  says  (and  this  shows  how  important  a 
duty  it  is  for  reporters  to  give  the  argument  as  well  as  the  judg- 
ment), that  in  a  will  **  issue"  is  either'a  word  of  purchase  or  limi- 
tation, as  will  best  answer  the  intention  of  the  devisor,  though  in 
the  case  of  a  deed  it  is  universally  taken  as  a  word  of  purchase. 
And  in  another  part  of  the  same  case,  comparing  it  with  "  heirs  of 
the  body,"  he  says,  that  those  words  always  give  way  with  greater 
difficulty  than  the  word  "  issue."  And  the  latest  case  on 
the  ♦  subject  contains  a  dictum  of  Sir  Edward  Sctgdbn  to  [*  610] 
the  same  effect.     Byan  v.  Cowley,  Ca.  temp.  Sugd.  7. 

If  this  be  so,  the  Court  in  the  present  case  have  to  look  to  the 
terms  in  this  will,  in  order  to  ascertain  whether,  by  construing  the 
word  "issue"  here  as  a  word  of  purchase  or  of  limitation,  they 
best  effectuate  the  intention  of  the  devisor.  The  testator  begins 
by  devising  an  express  estate  for  life  to  his  son  Henry* James.  He 
then  devises  in  remainder  to  his  lawful  issue.  If  it  stopped  there 
it  would  be  an  estate  tail.  For  the  word  "  issue "  might  include 
all  descendants ;  and  here,  all  being  unborn,  no  assignable  reason 
could  exist  for  distinguishing  between  any  of  them.  And  then 
the  rule  in  Shelley^e  Case  would  apply,  and  would  convert  the 
estate  for  life,  previously  given,  into  an  estate  tail.  But  the  tes- 
tator then  adds,  "and  their  respective  heirs  in  such  shares  and 
proportions,  and  subject  to  such  charges  as  he  the  said  Henry 
James  should  by  will  or  deed  appoint."  Now,  according  to  the 
case  of  Soekley  v.  Mawbey,  3  Brb.  C.  C.  82,  the  effect  of  this  clause 


f/.^ 


v.'uli  be  lo  give  iLe  ol^ecLs  of  ilie  ^over  am  intfirest  in  as  e:^&I 
d.*^rrr. -ure  sLare,  in  c&se   tbe  power  'were  nc<  execcicd.    The 

^'jtn.^,  iLerei^x^  is  c^^rml^::.!  to  a  d&clanticn  br  the  tesui^Gr,  thd 
tL^  isfiie  aiid  iLeir  respbciive  L-eirs  «h:«L:d  tike  equiJ  shares^  hm 
iLat  HezuT  Jazsies  sti-z-^d  hare  a  pr>wcr  of  distrftrtnii:^  aiDoc^ 
ties,  th-e  cstau;,  in  nn^ual  sLares,  if  be  iL:«T:gLt  fi. 

X'jw,  if  i^ne  be  taken  as  a  wcrd  of  liriiiaticn,  the  wcrl  'heirs" 
woiild  be  first  resuain^  t»  "  heir?  of  tLe  bc^ij,''  and  ihen  aliogeiLer 
reier.iied  as  cnneoessair.  TLe  wcri  **  respective "  cc»Tdd  hare  no 
particJar  meaning  annexed  to  it,  and  the  a|:puent  inurtiioa  of 
tLe  te:%^ay>r  to  give  to  Henir  James  for  life,  and  afienraris  to  dis- 
tribute Lis  pnpertT  in  sLares  amongst  the  issue,  would  be 
[•  611]  fni?trau?i  •On  tLe  other  ban*!,  if  issne  be  taken  as  m 
word  of  piircLase,  designating  either  the  immediate  issue 
or  tLose  living  at  tLe  death  of  Heniy  James,  the  apparent  int^en- 
ti  .n  will  be  e2ectT:ated,  and  all  these  words  will  have  their  peculiar 
a:*d  oriliiarr  acceptation.  If  then  the  will  stopp<ed  here,  it  would 
s^^m  clear  that  the  Court  ought  to  read  "  issue  "  as  a  word  of  pur- 
cLase. 

TLen  comes  the  devise  over.  "  But  in  case  my  son  Henry  James 
shall  not  marry  and  have  issue  who  shall  attain  the  age  of  twenty- 
one,  then  I  give  and  devise  to  my  son  Oswald  in  fee."  Xow  the 
e^rrct  of  such  a  clause,  if  superadded  to  a  remainder  to  children, 
would  be  to  show  an  intention  to  give  a  fee  to  the  children  on 
their  attaining  twenty-one.  And  if  by  the  former  part  of  the  will, 
the  same  estate  has  been  given,  it  does  not  appear  to  be  sound 
reai?onicg  to  draw  the  conclusion  that  such  a  clause  can  convert  the 
estate  previously  given  into  an  estate  taiL  In  fact,  the  case  of  Boe  ▼. 
Bumsall,  6  T.  E.  30,  is  a  distinct  authority  on  this  part  of  the  case. 

Ujon  the  whole,  therefore,  we  have  no  doubt  in  this  case  that 
the  testator's  intention  was  not  to  give  his  son  an  estate  tail ;  and 
we  think  that  we  best  effectuate  that  intention  bv  construing  the 
words  "  lawful  issue  ^  in  this  will,  accompanied  by  their  context, 
as  words  of  purchase;  and  in  so  doing,  we  do  not  impugn  the 
authority  of  any  decided  case  to  be  found  in  the  books ;  for  there 
is  not  one  in  which  these  words  with  such  a  context  as  in  this  will 
have  ever  been  held  to  be  wonls  of  limitation. 

We  therefore  think  for  these  reasons,  that  in  this  case  Henry 
James  took  only  an  estate  for  life,  and  that  there  must  be  a  decree 
for  the  plaintiff  as  prayed,  with  costs.  Decree  accordingly. 
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Bradley  v.  Cartwrig^ht  and  othert. 

L.  R.  2  C.  P.  511-524  (8.  c.  36  L.  J.  C.  P.  218). 

Devise^  Constrttction  of.  —  Technical  Meaning  of^*  Issue  "  controlled  by     [511] 
Implication  from  the  Context,  —  Rule  in  Shelleyls  Case, 

Where  an  estate  is  given  for  life,  and  the  remainder  to  the  *'  issue  '*  is  ac- 
companied by  words  of  distribution  and  by  words  which  would  convey  an 
estate  in  fee  or  in  tail  to  the  issue,  the  estate  of  the  first  taker  is  limited  to  an 
estate  for  life ;  and  that  whether  the  estate  is  given  in  fee  to  the  issue  by  the 
usual  technical  words  *'  heirs  of  the  body,"  or  by  implication. 

By  a  will  made  in  1806,  the  testator  devised  lands  to  his  son  S.  B.  for 
life,  with  remainder  to  trustees  to  preserve  contingent  uses;  and,  from  and 
after  the  decease  of  S.  B., "  to  the  use  of  all  and  every  the  issue,  child,  or 
children  of  the  body  of  S.  B.  lawfully  to  be  begotten,  in  such  shares  and  pro- 
portions, manner  and  form,  as  S.  B.  by  deed  or  will  shall  limit,  appoint,  or 
devise  the  said  premises ;  "  and,  '<  in  default  of  such  issue,"  to  the  use  of  other 
sons  of  the  testator  and  their  heirs,  as  tenants  in  common  :  — 

Held,  that  S.  B.  had  power  to  appoint  to  his  children  in  fee,  and  that, 
although  there  was  no  gift  to  the  issue  or  children  in  default  of  appointment, 
they,  under  the  terms  of  the  will,  took  the  same  estate  as  S.  B.  had  power  to 
appoint  to  them,  viz.  an  estate  in  fee ;  and,  therefore,  that  the  first  taker,  S.  B., 
was  entitled  to  an  estate  for  life  only,  and  not  to  an  estate  tail. 

Ejectment  for  a  messuage  and  hereditaments  in  the  county  of 
Leicester.  The  following  case  was  stated,  under  a  Judge's  order, 
for  the  opinion  of  the  Court,  as  to  the  will  of  William  Bradley, 
who  at  the  date  of  the  will  and  thenceforth  continuously  until  his 
death  was  seised  in  fee  of  the  hereditaments  in  question,  except  a 
small  piece  of  land  which  was  allotted  after  his  death. 

1.  The  will  was  duly  made  and  published  on  the  6th  of  October, 
1806,  and  was  executed  and  attested  so  as  to  pass  freehold 
estates ;  *  and  by  that  will  the  testator  devised  (amongst  [*  512] 
others)  the  hereditaments  in  question  to  his  wife  Alice  for 
her  life ;  and,  from  and  after  her  decease,  he  devised  the  heredita- 
ments in  question  (except  the  said  allotted  piece  of  land)  in  the 
words  following :  "  Also  all  that  my  messuage  or  tenement,  with 
the  appurtenances,  situate  at  Belton  aforesaid,  and  in  the  occupa- 
tion of  Eobert  Harvey ;  and  also  all  that  close  or  ground  enclosed 
lying  in  the  lordship  of  Belton  aforesaid,  called  or  known  by  the 
name  of  The  Close  between  Dams,  in  the  occupation  of  Thomas 
Goff ;  and  also  all  that  the  other  part  or  share  of  the  close  called 
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The  Flatts,  which  part  is  situate  in  the  lordship  of  Belton  afore- 
said ;  and  also  all  that  the  other  part  of  the  barn  at  Osgathorpe 
aforesaid  not  before  disposed  of  (except  and  always  reserved  unto 
the  said  James  Bradley,  his  heirs  and  assigns,  at  all  times  for  ever 
hereafter,  liberty,  privilege,  way,  and  passage  for  cattle,  carts,  car* 
riages,  and  otherwise  in  and  through  the  other  part  of  the  said 
close  called  The  Flatts,  hereinafter  limited  in  use  to  the  said 
Samuel  Bradley,  and  also  liberty  and  privilege  for  the  owners  and 
occupiers  of  the  said  James  Bradley's  part  of  the  aforesaid  close  at 
all  times  for  ever  hereafter  to  water  his  and  their  cattle  at  the 
watering-place  situate  in  the  said  Samuel  Bradley's  part  of  the 
aforesaid  close,  without  the  let,  suit,  hindrance,  molestation,  or 
disturbance  of  the  said  Samuel  Bradley,  his  heirs  or  assigns) ;  to 
the  use  of  my  said  son  Samuel  Bradley,  to  hold  the  said  last-men- 
tioned premises  (except  as  aforesaid)  to  him  the  said  Samuel  Brad- 
ley and  his  assigns  for  and  during  the  term  of  his  natural  life, 
without  impeachment  of  waste ;  and,  from  and  after  the  determina- 
tion of  that  estate,  by  forfeiture  or  otherwise,  to  the  use  of  R. 
Thompson  and  M.  Woodhouse  and  their  heirs  during  the  life  of 
the  said  Samuel  Bradley,  upon  trust  to  preserve  the  contingent 
uses  and  estates  hereafter  limited  from  being  defeated  or  destroyed, 
and  for  that  purpose  to  make  entries  and  bring  actions  as  occasion 
shall  require;  but,  nevertheless,  to  permit  and  suffer  the  said 
Samuel  Bradley  and  his  assigns  to  receive  and  take  the  rents, 
issues,  and  profits  thereof  to  his  and  their  own  use  during  the 
term  of  his  natural  life :  and,  from  and  after  his  [Samuel  Bradley's] 
decease,  to  the  use  of  all  and  every  the  issue,  child,  or  children  of 

the  body  of  the  said  Samuel  Bradley  lawfully  to  be  be- 
[*  513]  gotten,  in  such  shares  and  proportions,  *  manner  and  form, 

as  he  the  said  Samuel  Bradley  at  any  time  during  his  life, 
by  any  deed  or  writing  to  be  by  him  duly  executed  and  attested 
in  the  presence  of  two  or  more  credible  witnesses,  or  by  his  last 
will  and  testament  in  writing,  to  be  duly  executed  and  attested  in 
the  presence  of  three  or  more  credible  witnesses,  shall  limit  or 
appoint,  give  or  devise,  the  said  premises ;  and,  in  default  of  such 
issue,  to  the  use  of  the  said  John  Bradley,  William  Bradley,  and 
James  Bradley  [sons  of  the  testator  before  respectively  named  in 
the  will]  and  to  their  respective  heirs  and  assigns  for  ever,  to  take 
as  tenants  in  common." 

2.  The  will  contained  specific  devises  in  remainder  after  the 
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death  of  the  testator's  wife  of  other  parts  of  his  real  estates  unto 
each  of  the  testatoi's  sons,  John>  William,  and  James,  for  his  life, 
with  a  power  limited  to  each  of  them  of  appointment  in  favour  of 
his  "  issue,  child,  or  children,"  and  a  gift  over  in  default  of  such 
issue  to  the  others  of  them  and  their  heirs,  corresponding  with  the 
power  of  appointment  and  gift  over  hereinbefore  stated.  The  part 
of  the  close  called  The  Flatts  not  devised  to  Samuel  Bradley,  was 
included  in  the  hereditaments  so  as  aforesaid  devised  to  James 
Bradley  for  life,  and  subjected  to  the  power  so  given  to  him  as 
aforesaid,  with  such  remainder  over  as  aforesaid. 

3.  The  testator  died  on  the  3rd  of  April,  1810,  without  having 
altered  or  revoked  his  said  will,  leaving  his  said  wife  and  four  sons 
him  surviving. 

4.  For  the  purposes  of  this  case,  the  allotted  piece  of  land  was 
to  be  considered  to  form  part  of  and  to  follow  the  title  of  the  said 
hereditaments,  whereof  the  testator  was  seised  in  fee  as  aforesaid. 

The  question  for  the  opinion  of  the  Court  was,  whether,  accord- 
ing to  the  true  construction  of  the  will  of  the  testator,  William 
Bradley,  the  said  Samuel  Bradley  took  an  estate  tail  in  the  here- 
ditaments  in  question. 

After  argument,  the  Court  took  time  for  consideration. 

May  13.  The  judgment  of  the  Court  (Bovill,  Ch.  J.,  Byles,  [  520] 
Keating,  and  Montague  Smith,  JJ.)  was  delivered  by 

BoviLL,  Ch.  J.  —  We  have  taken  time  to  consider  our  judgment  in 
this  case,  not  from  any  doubt  that  was  entertained  by  any  member 
of  the  Court,  but  in  order  that  we  might  more  caref  uUy  examine 
some  of  the  authorities  which  were  cited  in  the  course  of  the  argu- 
ment: and  the  result  of  such  examination  and  the  further  con- 
sideration of  the  case  has  confirmed  us  in  the  view  that  Samuel 
Bradley  took  an  estate  for  life  only,  and  not  an  estate  tail,  under 
the  limitations  of  this  wilL 

We  quite  concur  in  the  first  part  of  the  argument  of  the  learned 
counsel  for  the  defendants,  that  the  word  *' issue  "  must  primd  facie 
be  taken  to  be  used  in  its  ordinary  sense,  embracing  all  future 
descendants,  and  be  construed  as  a  word  of  limitation  of  the  inheri- 
tance, equivalent  to  the  technical  expression  "  heirs  of  the  body." 
But  it  was  further  contended  on  the  part  of  the  defendants  that 
theie  was  not  to  be  found  in  the  rest  of  the  language  of  this  will 
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sufficient  grounds  for  contarolling  the  usual  and  technical  meaning 
of  the  word  "  issue." 

In  addition  to  the  cases  of  Jessan  v.  Wright y  2  Bligh,  1, 
[♦521]  and  Bohinson  v.  *  Bobinson,  11  Beav.  371,  the  cases   of 
Boddy  V.  Fitzgerald,  6  H.  L.  C.  823,  in  the  House  of  Lords, 
and  Sherwin  v.  Kenny,  16  Ir.  Ch.  Rep.  138,  before  the  Master  of 
THE  Rolls  in  Ireland,  were  mainly  relied  upon  by  the  defendants 
in  support  of  this  view.     So  far  as  the  general  proposition  deducible 
from  these  is  concerned,  for  which  the  defendants  contended,  it  was 
scarcely  controverted  by  the  learned  counsel  for  the  plaintiff:  and 
he  relied  principally  upon  the  distinction  that,  where  an  estate  is 
given  for  Ufe,  and  the  remainder  to  the  issue  is  accompanied  by 
words  of  distribution  and  by  words  which  would  convey  an  estate 
in  fee  or  in  tail  to  the  issue,  the  estate  of  the  first  taker  is  limited 
to  an  estate  for  life,  and  is  not  an  estate  tail.     In  support  of  that 
view  he  strongly  relied  upon  the  principles  laid  down  in  the  case 
of  Boddy  v.  Fitzgerald,  and  especially  upon  the  law  as  stated  there 
by  several  of  the  learned  Judges  who  were  in  favour  of  an  estate 
tail  having  been  created  under  the  terms  of  the  will  in  that  case. 
He  further  contended  that  this  would  be  the  result,  whether  the 
estate  was  given  in  fee  to  the  issue  by  the  usual  technical  words 
or  by  implication ;  and  that  there  was  such  an  implication  in  the 
present  case. 

The  first  part  of  this  contention  was  scarcely  denied  by  Mr. 
Williams  on  the  part  of  the  defendants :  but  he  insisted  that  the 
fee  must  be  limited  to  the  issue  by  express  words,  and  that  it 
would  not  be  sufficient  that  it  should  pass  to  them  by  implication 
from  the  terms  of  the  will 

It  is  quite  true  that,  previously  to  the  decision  of  the  case  of 
Montgomery  v.  Montgomery,  3  J.  &  Lat.  47,  and  some  of  the  other 
cases  cited  by  Mr.  Mellish,  several  cases  had  been  decided,  to 
which  our  attention  was  called  by  Mr.  Williams  in  his  reply,  in 
which  the  first  taker  was  held  to  take  an  estate  tail,  although 
words  had  been  used  in  the  will  which  might  by  implication  have 
been  construed  to  give  an  estate  in  fee  to  the  issue :  but,  in  none 
of  those  cases  was  the  distinction  made,  or  the  point  as  to  the 
effect  of  those  words  either  raised  or  decided.  Indeed  Mr.  Wil- 
liams contends  it  was  a  new  point,  not  suggested  by  Mr.  Jarman 
himself,  and  that  it  was  introduced  into  the  later  editions  of  Mr. 
Jarman's  book  for  the  first  time  by  the  learned  editors  of  that 
valuable  work. 
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•  It  appears  to  us,  that,  so  far  as  it  is  applicable  to  this  [*  522] 
case  (and  it  is  not  necessary  to  examine  it  further),  the 
rule  has  been  correctly  laid  down  in  the  3rd  edition  of  Jarman  on 
Wills,  at  p.  437.  And  we  are  of  opinion  that,  where  words  of  dis- 
tribution, together  with  words  which  would  carry  an  estate  in  fee, 
are  attached  to  the  gift  to  the  issue,  the  ancestor  takes  an  estate 
for  life  only ;  and  that  the  result  is  the  same  whether  the  fee  is 
given  by  the  usual  technical  words  or  by  implication. 

The  rule  to  which  we  have  adverted  as  laid  down  by  the  learned 
editors  of  Jarman  was  not  stated  as  a  mere  speculative  opinion  of 
their  own,  but  as  being  in  their  opinion  the  result  of  the  decisions, 
including  the  cases  of  Montgomery  v.  Montgomery,  and  Roddy  v. 
Fitzgerald.  And  we  think  they  have  correctly  appreciated  and 
stated  the  rule  which  consistently  with  those  decisions  ought  now 
to  prevail. 

The  case  of  Montgomery  v.  Montgomery,  decided  by  Lord  St. 
Leonards,  is  of  the  highest  authority  upon  this  point,  and  has  in 
our  opinion  a  most  important  bearing  upon  the  rule  as  we  have 
stated  it,  and  a  most  material  effect  upon  the  decision  in  the  pres- 
ent case.  In  that  case  it  was  held  that  the  testator,  by  devising 
his  part  of  certain  lands  to  the  "  issue,"  "  share  and  share  alike," 
must  be  taken  to  have  intended  to  pass  the  fee  to  them,  and  that 
the  previous  devise  to  the  son  was  therefore  to  be  considered  as  a 
devise  for  life  only. 

If  the  rule  be  as  we  have  stated  it,  we  think  that  it  is  applicable 
to  the  present  case.  The  terms  of  the  power  of  appointment  em- 
powering Samuel  Bradley  to  appoint  to  all  and  every  the  issue, 
child,  or  children  of  his  body,  in  such  shares  and  proportions,  man- 
ner and  form,  as  he  should  think  fit,  would  in  our  opinion  entitle 
Samuel  Bradley  to  appoint  to  his  children  in  fee :  and,  although 
there  is  no  gift  to  the  issue  or  children  in  default  of  appointment, 
we  think  that  such  issue  or  children  ^ould  under  the  terms  of  the 
will  take  the  same  estate  as  Samuel  Bradley  would  have  power  to 
appoint  to  them,  viz.  an  estate  in  fee.  The  present  case,  therefore, 
in  our  opinion  comes  within  the  rule  that  under  such  circumstances 
the  first  taker  would  be  entitled  to  an  estate  for  life  only. 

In  the  case  of  Roddy  v.  Fitzgerald,  the  express  devise 
over  *  to  the  issue  in  default  of  appointment  imder  the  [*  523] 
power  gave  them  an  estate  for  life  only,  and  excluded  any 
such  implication  as  we  think  arises  in  this  case.     But,  if  there  had 
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not  eea  ^nca  ul  -^umi  ierijft  cnnv  to  die  iane,  sod  wiiicii  in 
Lrru  -n -r*c  vaa  i.  Ldvraft  zo  liwm.  ^  li&  oolv,  we  do  not  doubt  that 
-jit^  jedKntHi  J  iki^gss  who  ^hon^nr  ditf  in  that  eamt  tbeie  was  aa 
iscaie  -Jul  .a  Uie  zzac  'akipn  -mvahi  hava  c»iiie  to  a  diffei^it  eaociik- 
iion.  vn«^  u^r^tni  ^nik  ihuaa  '^rho  diongiic  that*  even  in  that  ease, 
:l^  irsE  -i^rf"  "taa  ^ticltni  iir  life  oniv.  The  case  of  Sherwm  ▼. 
r* "-^ '.  ^r^  -*r.  -^  u  d^inqnishabie  on  cha  same  gromuL 

V  — -TTr^-r  -u^'T  oie  ^ent^nd  refect  diat  ia  to  be  giren  to  the  word 
^ '^&^\^. '  11  3  ~-5  liu^d  :u  3e  ^mntroiled,  if  a  contzarj  intention  is 
3)  M  .'•-  ILit-rai  ir^m  uie  ji^ma  of  uhe  will,  and  if  it  can  be  shown 
ui  -uLTT^  7-e»i  isei  Ji  I  leaa  dxaended  aenae;  and  looking  to  the 
TT^.  jt  r  ::iia  '^^  uui  ^  tuie  rules  that  have  be^i  laid  down  for 
va->"^A:TT:n-^  imi  :or  ^anying  inno  elRiCt  the  intention  of  testators 
•ji  ilt^  ••  n^cmciion  )f  wilLa,  we  think  that  in  tiiis  case  the  words 
*  :<siie.  : IuIlL  »r  :iiilareiu*'  anil  the  3ubset]^uent  mention  erf  **  issue,** 
whtra  :t^.l»i  Ji  -^imeciion  with  the  coatext,  must  be  taken  to  haye 
'jtjtr-a  Ls^*--'!  Ji  ::iie  -^ense  Jt  -*  chiLiren,''  and  to  be  words  erf  purchase. 

\r*  lu^  t's4>  aienuon  the  case  of  Jordaik  ▼.  AdanUy  6  C-  R  (N.  S-) 
7^.  IL^  Z.  -L  C  P.  liO,  in  eacrjr,  9  C  R  (X.  S.)  4S3,  30  L.  J.  C. 
?  1  ^*l.  ji  woLca  the  worria  "^  heirs  male  of  the  body  "  were  held  to 
b*  :r*<cr-cre.i  ro  ^  5<  as,**  by  rea^m  of  a  subaeti^uent  leferoice  to  "  their 
ii.iier  *  .iii«i  ji  iv^ay  :aise.  however  general  the  words  may  be,  they 
Xwiv  :t»  n*<mi:ieii  ind  Iiniic«id  by  the  context,  whenever  it  clearly 
4;Mv:ir5  :iiac  iliey  w^iie  intended  to  be  used  in  a  more  restricted 

t'l  :Iitj  >^'tl5C^uedon  wbicb  we  have  adopted,  no  violence  is  done 
;;.»  :^t*  luTv L\:ii  a  .f  the  testator  so  clearly  expressed,  that  Samuel 
Cr-ufcv-  tTLj  to  uti  for  Lie  only;  and  it  is  consistent  with,  and 
c.irrA*^  jco  v»u*cct  waat  we  consider  to  have  been,  the  general  inten- 
;:oa  .  c  :Iio  :v^ra:v:r  as  conveyed  by  the  language  of  the  will,  that 
;;w  v»^^i:^v»  w'i:<  tv^  v\}st  in  the  children  of  Samuel  Bradley  in  fee,  in 
^iv^ct.i^  -'^'  ,r*  \  4r.:::ieiit  by  their  father.     It  is  only  from  the  neces- 

$^ ;  Y  ot  :I\^  ca>e,  and  in  order  to  effectuate  the  intention  of  a 
•  0^  I4"  ^  <..r,v  r.  :IiJit  •  the  estate  is  not  to  go  over  until  the  failure 

*^  a"  f : ;  v;w  i^nlerations,  that  an  express  devise  for  life  only 
^  ^U{  Vy  Ibi  AvyluutivHi  of  the  rule  in  ShdUi/'s  Case,  1  Co.  Eep. 
1^  K  f^  ltw%«n^  Au  t^:v\:e  tail :  but  for  the  reasons  we  have  stated, 
w«  iK^^k  ikAi  St*'  ^'-**^'^  uoces^iy  exists  in  this  case,  and  that  there 
yf  %m  ^iMyiws!  K^^'*  '^^  ;!\^  '^ issue,-  in  the  sense  of  "children."  in  fea 
iik^n  which  the  tesutor  has  clearly  expressed  that 
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Samuel  Bradley  should  take  for  life  only,  and  the  intention,  which 
must  be  implied,  that  the  issue  or  children  were  to  take  distribu- 
tively  in  fee,  will  then  be  carried  out  consistently  with  the  rules 
of  law,  and  in  conformity  with  the  decisions  and  the  principles 
upon  which  those  decisions  rest. 

The  construction  contended  for  by  the  defendants  would,  as  be- 
tween the  children,  have  given  the  estate  to  the  eldest  son  in  pre- 
ference to  the  rest,  destroying  the  power  of  appointment,  and 
practically  giving  Samuel  Bradley  (by  enabling  him  to  cut  off  the 
entail)  the  absolute  power  over  the  property,  and  would  thus  in 
our  opinion  be  entirely  contrary  to  the  intention  of  the  testator,  as 
we  collect  it  from  the  language  of  the  will. 

For  these  reasons  we  give  our  judgment  for  the  plaintiff. 

JvdgmemJLfor  the  'plaintiff , 

ENGLISH  NOTES. 

So  also  in  Morgan  v.  Thomas  (1882),  8  Q.  B.  D.  675,  9  Q.  B.  D. 
643,  61  L.  J.  Q.  B.  289;  iftii.  566,  the  testator  devised  freehold  prop- 
erty to  his  eldest  son  L.  T.  for  life,  "  and  after  his  decease  to  his  law- 
ful issue  and  their  heirs  for  ever,  if  any,  if  he  shall  die  without  leaving 
any  childrea  born  in  wedlock,  I  give  the  said  freehold  property  to  my 
son  E.  and  his  heirs  for  ever.''  L.  T.  executed  a  disentailing  assur- 
ance and  died  without  issue,  having  devised  the  premises  to  the  defend- 
ant. The  plaintiff  claimed  as  the  heir-at-law  of  the  testator's  son  E., 
then  deceased.  The  Court  of  Appeal,  affirming  the  decision  of  Cave, 
J.,  gave  judgment  for  the  plaintifE,  being  of  opinion  that  if  L.  T.  had 
had  issue,  the  issue,  being  heir  of  his  body,  would  have  taken,  as 
a  purchaser,  an  estate  in  fee ;  but  since  there  was  no  issue,  the  estate 
went  over  to  the  plaintiff  as  heir-at-law  of  the  testator's  son  E. 

The  subject  of  this  rule  has  been  already  touched  upon  in  the  notes 
to  Nos.  2  and  3  of  "Estate,"  10  R.  C.  753.  And  with  regard  to  the 
flexible  use  of  the  word  "issue,"  as  a  word  of  limitation  or  purchase^ 
see  further  No.  4  of  "Estate,"  and  notes,  10  R.  C.  758  et  seq. 

AMERICAN  NOTEa 

A  testator  gave  a  life  estate  with  a  limitation  over  at  the  death  of  the  life 
tenant  of  a  life  estate  to  the  children  of  his  sister,  and  further  provided  that 
upon  the  death  of  any  of  said  ohildren,  leaving  issue,  *'  such  issue  to  take 
equally,  to  them  and  their  respective  heirs  and  assigns,  the  share  of  which  the 
parent  during  life  was  entitled  to  the  income ;  but  in  case  of  the  death  of  any 
of  said  children  without  issue,  tlie  sharo  or  shares  of  such  deceased  children  is 
to  be  equally  divided  among  his  or  her  brothers  and  sisters."    It  was  held  that 
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the  children  of  his  sister  took  life  estates  only,  and  not  estates  tail.  Pratt  v. 
Alger,  136  Massachusetts,  650.  Citing  Whitcomb  v.  Taylor,  122  Massacha- 
setts,  243.  In  this  case  a  testator  by  his  will  left  aU  his  estate,  real  and  per- 
sonal, to  his  wife,  **>  to  have  and  to  hold  the  same  to  her  use  and  benefit  for 
and  during  her  natural  life,"  with  the  power  to  sell  such  parts  as  she  might 
think  necessary  for  her  use  and  maintenance  during  her  life.  Then  followed 
a  clause  giving  all  the  residue  which  might  be  left  by  his  widow,  after  paying 
certain  legacies,  to  the  son  of  his  wife,  '<  to  him  and  his  heirs  for  ever  ^ ;  and, 
if  he  should  die  leaving  no  issue,  the  will  gave  the  residue  which  should  be 
left  by  his  wife  and  the  son,  to  A.  for  life,  and  if  the  son  died  leaving  no 
issue,  and  after  the  death  of  A.,  to  two  nieces  and  a  nephew  equally.  It  was 
lield  that  the  son  did  not  take  an  estate  tail,  but  a  fee  determinable  in  the 
event  of  his  dying  without  leaving  any  issue. 


No.  23.  — FAWLKNER  v.  FAWLKNER 
(1681.) 

No.  24  — RALPH  v.  CARRICK. 
(0.  A.  1879.) 

RULE. 

A  DEVISE  to  the  testator's  heir,  after  the  death  of  A., 
confers  upon  A.  an  estate  for  life  by  implication  :  but  the 
rule  does  not  apply  where  the  devise,  after  the  death  of  A., 
in  to  the  heir  and  other  persons  as  joint  tenants,  or  tenants 
in  common. 

Fawlkner  v.  Fawlkner. 

1  Vem.  22. 

Jkviis,  —  Eitati  by  Implication,  —  Devise  to  Stranger  after  Death  of  4-  — I^o 
Life  Estate  by  Implication. 

l'^*2]       [Tho  second  point  in  the  case  is  reported  as  follows  :] 

In  this  case  the  copyholder  devises  to  J.  S.,  then  under 
wtinU,  for  tw«nty  years  after  the  death  of  his  wife,  to  raise  portions 
fr>r  his  younj^Hr  children,  and  the  question  is,  whether  the  feme 
ImhI  not  hy  iin))1ication  an  estate  for  life. 

Tliu  LoHi)  CirANOKLLOR,  Lord  Nottingham,  said,  that  where 
^mU  ^  <ltiviti4  ifl  made  to  the  heir,  there  indeed  an  estate  shall  arise 
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to  the  wife  by  implication ;  but  when  it  is  devised  to  a  stranger,  as 
in  this  case,  there,  in  the  meantime,  it  shall  descend  to  the  heir. 

Kalph  y.  Carrick. 

11  Ch.  D.  873-888  (8.  C.  48  L.  J.  Ch.  801). 

WiU.  ^Bequest  after  Death  of  Wife.— Life  Estate  by  ImplicaHon.-^    [878] 
Descendants  taking  Parent's  Share. 

A  testator,  who  died  in  Jane,  1837,  gave  to  trustees  the  whole  of  his  prop- 
erty  in  trust  for  the  payment  of  his  debts,  with  full  power  to  sell  all  or  any 
part  of  his  estates  or  to  demise  the  same;  and  directed  them  out  of  the 
moneys  produced,  or  out  of  the  rents,  to  pay  his  testamentary  expenses  and 
debts,  and  then  gave  certain  legacies,  and  directed  that  after  the  death  of  his 
wife,  and  after  the  payment  of  all  debts  and  legacies,  the  whole  residue  of  all 
his  remaining  property  should  be  divided  into  twelve  portions,  three  of  which 
should  be  given  '<  to  the  children  "  of  his  late  aunt,  Mrs.  'W.,  "  equally  among 
them,  the  descendants,  if  any,  of  those  who  might  have  died  being  entitled  to 
the  benefit  which  their  deceased  parent  would  have  received  had  he  or  she 
been  then  alive,"  with  similar  gifts  to  the  *<  children  and  descendants  "  of  his 
other  aunts ;  ^  and  should  there  be  no  children  or  lawful  descendants  of  any 
of  his  aunts  remaining  at  the  time  the  bequests  should  become  payable,  then 
the  portions  "  were  to  fall  into  the  residuary  fund.  The  testator  declared 
that  it  should  not  be  incumbent  on  his  executors  to  pay  the  legacies  sooner 
than  two  years  after  his  decease,  nor  to  divide  the  residue  amongst  his  rela- 
tives  until  two  years  after  the  death  of  his  wife,  and  made  provision  for  pay- 
ment of  an  annuity  of  £700  to  which  his  wife  was  entitled  under  her  marriage 
settlement.  The  wife  died  in  1876.  The  testator's  co-heirs  were  certain  of 
the  children  of  the  aunts,  and  his  next  of  kin  were  certain  children  of  the 
aunts.  The  children  of  the  aunts  were  all  dead,  but  many  of  them  had  left 
children  and  grandchildren  :  — 

Held  (affirming  the  decision  of  Hall,  V.-C),  that  the  widow  did  not  take 
a  life  estate  by  implication. 

A  life  estate  i^  A.  B.  will  not  be  implied  from  a  gift  on  the  death  pf  A.  B. 
to  the  testator's  heir-at-law  or  next  of  kin  along  with  other  persons. 

This  case  came  before  the  Court  on  an  appeal  by  the  per-  [874] 
sonal  representative  of  the  widow  of  the  testator  in  the 
cause  from  a  decision  of  Vice-Chancellor  Hall  holding  that 
she  did  not  take  a  life  estate  in  the  testator's  property.     The  case 
is  reported  in  5  Ch.  D.  984. 

W.  Pearson,  Q.  C,  and  Byrne,  for  the  appellant :  — 
If  a  person  gives  real  estate  after  the  death  of  A.  to  a  person  who 
happens  to  be  his  own  heir-at-law,  A.  takes  a  life  estate.    So  if  he 
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gives  personalty  after  the  death  of  A.  to  his  sole  next  of  kin. 
When  the  ulterior  gift  is  to  other  persons  along  vrith  the  heir  or 
next  of  kin,  the  case  is  more  doubtful.  The  issue,  it  must  be 
observed,  take  only  by  way  of  substitution,  the  children  being  the 
primary  objects  of  gift,  and  we  contend  that  if  after  the  death  of  A. 
there  is  a  gift  to  B.,  who  is  the  heir-at-law,  with  a  substitutionary 
gift  in  the  event  of  B.'s  death,  the  construction  is  the  same  as  if 
there  was  no  such  gift  over.  Unless  some  rule  of  law  interferes,  a 
will  ought  to  be  construed  as  an  ordinary  intelligent  person  would 
construe  it ;  and  a  gift  to  the  heir-at-law  along  with  somebody  else 
at  a  future  time  shows  that  the  heir  is  not  to  take  at  once.  Now 
as  to  the  cases  where  the  heir-at-law  or  next  of  kin  are  some  only 
of  the  class  of  ulterior  takers,  HvMon  v.  Simpson,  2  Vern.  722,  is 
in  our  favour,  but  as  the  inaccuracy  of  that  report  is  shown  in  Bex 
v.  Inhabitanta  of  Bingstead,  9  B.  &  C.  218  (82  E.  R  648),  we  cannot 
rely  on  it.  The  cases  of  Blachwell  v.  Bully  1  Keen,  176,  Bird  v. 
ffunsdon,  2  Sw.  342,  and  Cockshott  v.  Cockshott^  2  Coll.  432,  support 

our  contention. 
[*875]      *  [Cotton,  L  J. — I  do  not  find  that  in  any  of  the 

cases  the  rule  is  laid  down  that  a  gift  to  the  heir-at-law 
along  with  others,  after  the  death  of  A.  B.,  raises  the  implication 
of  a  life  estate  in  A.  They  seem  to  go  on  the  ground  that, 
taking  the  whole  will  together,  an  intention  to  give  a  life  estate 
was  to  be  discovered.] 

In  Blaekiffdl  v.  Bull,  there  was  nothing  else  from  which  to 
raise  the  implication.  Humphreys  v.  Humphreys,  L  R.  4  Eq. 
475,  is  in  our  favour,  as  also  Boe  v.  Summerset,  5  Burr.  2608,  there 
referred  to.  In  Jarman  on  Wills,  3rd  ed.  voL  L  p.  497,  it  is  laid 
down  that  on  a  devise  to  one  of  several  co-heirs  after  the  death  of 
another,  the  implication  does  arise,  but  that  on  a  devise  to  an  heir 
along  with  others  it  does  not  Yet  the  only  case  he  refers  to  on 
the  latter  point  is  Blackwell  v.  Bull,  which  decides  the  contrary. 
Asptncdl  V.  Petvin,  1  S.  &  S.  544  (24  R  R  222),  is  relied  on  against 
us,  but  that  case  went  on  the  ground  that  the  future  devise  was  to 
a  stranger.  In  re  Smith's  Trusts,  L.  R  1  Eq.  79,  shows  what  cir- 
cumstances the  Court  will  take  into  consideration.  Cock  v.  Cock, 
21  W.  R  807,  is  an  instance  of  implication  from  a  gift  to  several  of 
the  next  of  kin  after  the  death  of  the  other  of  them.  The  ViCE- 
Ohancellor  has  not  attributed  sufl&cient  importance  to  the  fact 
thnt  the  gift  to  the  issue  is  merely  substitutionary. 
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Mackeson,  Q.  C,  and  W.  W.  Karslake,  Dickinson,  Q.  C,  and  H. 
A.  Giflfard,  Home,  Bristowe,  Q.  C,  and  Q.  L  P.  Cooke,  for  the 
respondents,  weie  not  called  on. 

James,  L.  J.: — 

I  am  of  opinion  that  it  is  impossible  for  ns  to  differ  from  the 
Yice-Chancelldb's  conclusion  as  to  the  meaning  of  this  wilL 
Possibly  we  may  say,  as  was  said  by  Lord  Alvanley  in  Upton  v. 
Lord  Ferrers,  5  Ves.  800  (5  R.  R.  167),  that  a  private  man  would 
undoubtedly  say  that  the  testator  must  have  intended  his  wife  to 
take  for  her  life.  Courts  of  law,  however,  as  his  Lordship  went 
on  to  observe,  have  always  said  that  they  cannot  in  such  a  case  as 
this  draw  that  inference. 

♦Where  there  is  a  gift  to  the  heir-at-law  after  the  [*876] 
death  of  A.  B.,  that  gift  is  useless  except  for  the  purpose 
of  expressing  that  the  heir-at-law  is  not  to  take  till  after  the 
death  of  A  B.,  and  the  inference  has  been  drawn  from  that  that  A. 
6.,  after  and  not  until  whose  death  he  is  to  get  it,  takes  it  in  the 
mean  time.  The  same  principle  has  been  applied  to  the  case  of 
next  of  kin.  Where  the  gift  is  not  a  gift  simplieiter  to  the  person 
who  was  heir-at-law  or  next  of  kin  at  the  date  of  the  will,  all  the 
cases  except  the  case  before  Vice-Chancellor  Stuart,  which  is 
inconsistent  with  the  current  of  authority,  treat  a  future  gift  to 
persons  of  whom  the  heir-at-law  is  one  as  insufficient  to  raise  the 
implication.  Here  the  ultimate  gift  is  to  a  class  of  persons  to  be 
ascertained  at  the  death  of  the  wife.  It  is  not  a  gift  to  a  person 
who  is  heir^t-law  or  next  of  kin,  but  must  be  dealt  with  as  a  gift 
to  persons  who  do  not  stand  in  either  of  those  positions,  and  in 
that  case  there  is  no  implication  in  favour  of  the  wife.  If  we  held 
that  there  was,  we  should  be  deciding  that  A  B.  is  to  have  a  life 
estate  merely  because  the  gift  of  the  property  is  postponed  till 
after  A.  B.'s  death,  which  is  in  contravention  of  the  rule  laid  down 
by  the  authorities.  There  is  nothing  in  this  case  except  that  the 
gift  is  not  to  take  place  till  after  the  death  of  A.  B.,  with  a  direc- 
tion that  the  estate  shall  not  be  sold  for  two  years,  which  does 
not  seem  to  make  any  difference.  It  is  a  mere  case  of  a  gift  to  a 
class  of  persons  after  the  death  of  another  person,  those  persons 
not  being  necessarily  heirs-at-law  or  next  of  kin  of  the  testator.  1 
do  not  think  it  necessary  to  go  through  the  cases  which  the  YiCB* 
Chancellob  has  gone  through,  and  I  need  only  say  that  I  agree 
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with  him,  except  that  I  think  the  cases  are  rather  stronger  than 
he  has  represented  them. 

Brett,  L.  J. :  — 

It  sometimes  amuses  me  when  we  are  asked  to  say  what  was 
the  actual  intention  of  a  foolish,  thoughtless,  and  inaccurate 
testator.  That  is  not  what  the  Court  has  to  determine :  all  the 
Court  can  do  is  to  construe,  according  to  settled  rules,  the  terms 
of  a  will,  just  as  it  construes  the  terms  of  any  other  written  docu- 
ment This  is  obviously  the  will  of  a  foolish,  thoughtless,  and 
inaccurate  man.  If  he  really  intended  his  wife  to  have 
[*  877]  an  estate  for  her  life,  what  *  was  more  easy  than  for 
him  to  say  so  ?  If  he  had  any  such  intention  in  his 
mind  at  the  time,  he  must  have  deliberately  refrained  from 
expressing  it. 

The  real  question  then  is,  what,  according  to  recognised  rules,  is 
the  construction  of  this  will?  The  first  argument  was,  that  in 
order  to  give  an  estate  for  life  by  implication,  it  sufBces  that  some 
one  of  the  persons  to  whom  the  property  is  given  after  the 
decease  of  the  person  named  in  the  will  should  be  the  heir-at-law 
or  next  of  kin.  If  that  rule  were  really  established  as  a  rule  of 
construction  it  would  be  applicable  to  this  will,  and  we  ought  to 
decide  according  to  it ;  but  to  my  mind,  not  only  is  it  not  made 
out  that  that  is  such  a  rule,  but  the  contrary  is  made  out.  It 
seems  to  me  that  in  Agnail  v.  Petvin,  1  S.  &  S.  544  (24  R  R. 
222),  and  in  Stevens  v.  Hale,  2  Dr.  &  Sm.  22,  the  law  is  laid  down 
directly  to  the  contrary  of  the  rule  contended  for.  It  is  true  that 
the  rule  laid  down  by  Vice-Chancellor  Stuart  in  Humphreys  v. 
Humphreys,  L.  R.  4  Eq.  475,  would  support  the  appellant's  case,  and 
if  the  authorities  had  not  decided  the  contrary  I  should  have  been 
happy  to  hold  with  him  what  he  was  inclined  to  hold  in  that  case, 
but  I  think  that  the  authorities  are  conclusive  against  that  view. 
It  might  have  been  said  that  the  case  of  Hutton  v.  Simpson,  2 
Vem.  722,  was  an  authority  in  favour  of  that  proposition,  but  when 
that  case  was  examined  by  Mr.  Justice  Bayley  in  the  case  of  Eex 
V.  Inhabitants  of  Ringstead,  9  B.  &  C.  218  (32  R  R  648),  it  was 
found  not  to  be  so.  The  proposition  contended  for  by  the  appel- 
lant is  not  made  out  by  any  case.  It  has  in  its  support  the 
dictum  in  Humphreys  v.  Humphreys,  but  I  am  sorry  to  say  I  think 
that  dictum  cannot  be  supported.    Unless,  therefore,  there  are 
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some  particular  expressions  in  the  will  to  take  it  out  of  the  general 
rule,  we  must  decide  against  the  appellant.  I  do  not  see  any- 
thing in  the  context  of  this  will  to  assist  his  contention,  and  there- 
fore I  am  of  opinion  that  the  decision  of  Vice-Chancellor  Hall 

was  correct. 

* 

Cotton,  L  J. :  — 

I  am  of  opinion  that  upon  the  point  now  argued  the  decision  of 
the  Vice-Chanoellor  was  correct ;  and  in  consequence  of 
the  course  *  the  argument  has  taken,  I  think  it  right  to  [*  878] 
say  something  as  to  the  general  rules  that  should  govern 
us  in  deciding  on  the  construction  of  wills,  and  as  regards  the  rule 
applicable  to  gifts  which  it  is  attempted  to  raise  by  implication. 

As  regards  our  duty  when  wills  come  before  us  for  construction, 
it  is  obvious  to  say  that  it  is  in  each  case  to  consider  the  words  of 
the  will.  I  say  that,  for  the  purpose  of  calling  attention  to  the 
argument  that  in  the  absence  of  any  rule  of  law  laid  down  or 
established  by  cases,  we  are  at  liberty  to  construe  wills  as  ordinary 
intelligent  persons  would  do.  There  is  a  fallacy  in  this.  We  are 
bound  to  have  regard  to  any  rules  of  construction  which  have  been 
established  by  the  Courts,  and  subject  to  that  we  are  bound  to 
construe  the  will  as  trained  legal  minds  would  do.  Even  very 
intelligent  persons  whose  minds  are  not  so  trained  are  accustomed 
to  jump  at  a  conclusion  as  to  what  a  person  means  by  considering 
what  they,  under  similar  circumstances,  think  they  would  have 
done.  That  is  conjecture  only,  and  conjecture  on  an  imperfect 
knowledge  of  the  circumstances  of  the  case,  because  the  facts 
known  to  the  testator  may  not  all  be  before  them,  and  the 
testator's  mind,  as  regards  the  attention  to  be  paid  to  the  claims  of 
the  different  parties  dependent  upon  him,  may  not  have  been  con- 
stituted as  their  minds  are  constituted,  so  that  it  cannot  be  con- 
cluded that  he  would  have  acted  in  the  same  way  as  they.  We 
therefore  must  construe  the  will  as  we  should  construe  any  other 
document,  subject  to  this,  that  in  wills,  if  the  intention  is  shown, 
it  is  not  necessary  that  the  technical  words  which  are  necessary 
in  some  instruments  should  be  used  for  the  purpose  of  giving  effect 
to  it. 

Let  us  see,  before  we  come  to  this  will,  whether  or  no  there  is 
any  general  rule  that  will  help  us  in  interpreting  it.    ^As  regards 
the  raising  gifts  for  life  by  implication  arising  from  a  gift  to  some 
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person  after  the  death  of  the  person  to  whom  it  is  sought  to  give 
a  life  estate  bj  implication,  we  have  two  rules.  As  to  real  estate, 
if  there  is  a  gift  to  a  testator's  heir-at-law  after  the  death  of  A., 
that  does  give  by  implication  a  life  estate  to  A.  If  there  is  a  gift 
of  the  testator's  real  estate  to  a  stranger  after  the  death  of  A.,  that 
does  not  raise  tne  implication. 

Then,  for  the  purpose  of  seeing  whether  the  principle 
[*  879]  of  one  of  *  those  rules  or  of  the  other  applies  to  Uie 
present  case,  we  must  consider  what  is  the  principle  of 
the  two  rules.  As  regards  an  heir-at-law,  if  the  real  estate  is 
given  to  him  alone  after  the  death  of  A.  B.,  there  is  a  gift  to 
him  at  that  time  of  what,  in  the  absence  of  any  gift,  he  would  take 
immediately  after  the  death  of  the  testator.  To  make  sense  of  this 
you  must  take  it  as  expressing  an  intention  to  exclude  the  heir-at- 
law  till  that  time  arrives.  Now  an  heir-at-law  can  only  be 
excluded  by  giving  the  property  to  somebody  else,  and  therefore, 
when  there  is  a  gift  to  the  heir-at-law  alone  of  real  estate  after  the 
death  of  A.,  a  gift  of  a  life  estate  to  A.  is  implied,  because  in  no 
other  way  can  the  heir-at-law  be  excluded.  But  if  the  gift  of  the 
estate  after  the  death  of  A.  is  to  a  stranger,  that  reasoning  does 
not  apply,  for  the  stranger  takes  simply  and  entirely  by  the 
bounty  of  the  testator  and  in  the  absence  of  any  gift,  neither  after 
the  death  of  the  named  person  nor  at  any  other  time,  will  he  take 
anything,  and  it  is  not  necessary  to  give  anything  to  A.  in  order  to 
postpone  the  gift  to  the  stranger,  for  there  is  no  difiBiculty  in  giving 
an  estate  to  the  stranger  on  the  death  of  A.,  leaving  it  in  the 
mean  time  to  go  to  the  heir-at-law. 

Is  there  any  rule  established  by  the  authorities  as  applicable  to 
a  gift  to  the  heir-at-law  and  another  person  jointly  after  the  death 
of  A.  I  am  of  opinion  that  none  of  the  cases  establish  any  rule  of 
construction  applicable  to  such  a  case.  Although  cases  have  been 
cited  in  which,  in  a  gift  to  an  heir-at-law  and  others  after  the 
death  of  A.,  a  life  estate  to  A.  has  been  implied,  none  of  the  Judges 
have  laid  down  that  there  is  a  general  rule  of  construction  which, 
unaided  by  anything  else  in  the  will,  will  raise  the  implication 
from  a  devise  in  those  terms.  In  each  case  the  decision  has  been 
rested  on  the  particular  expressions  of  the  will,  and  this  negatives 
the  existence  of  any  such  general  rule  of  construction  as  has  been 
contended  for.  I  must  of  course  except  the  case  before  Vice- 
(JhaucoUor  Stuart,  in  which  he  does  lay  down  a  general  rule 
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applicable  to  these  cases,  but  in  my  opinion  he  went  beyond  the 
authorities  on  which  he  purported  to  rely,  and  laid  down  a  rule 
which  cannot  be  supported. 

That  being  so,  does  this  case  come  within  the  principle  of  the 
rule  applicable  to  a  gift  to  the  heir-at-law  after  the  death  of  A.,  or 
within  the  principle  of  the  rule  applicable  to  a  gift  to  a 
*  stranger  after  the  death  of  A.  ?  In  my  opinion  it  comes  [*  880] 
within  the  latter,  because,  although  the  heir-at-law  is  one 
of  the  persons  to  whom  the  gift  is  made,  it  is  not  necessary  to  give 
to  anybody  else  in  order  to  postpone  the  interest  he  is  to  take 
under  the  will,  as  he  does  not  under  the  gift  take  that  which, 
independently  of  gift,  would  come  to  him.  Independently  of  gift 
he  takes  the  whole  real  estate,  but  under  that  gift  he  takes  only  a 
share  in  it.  So  that,  both  as  regards  the  interest  given  to  the 
stranger  and  as  regards  the  modification  of  the  interest  which  the 
heir-at-law  takes,  it  cannot  be  said  that  the  gift  after  the  death  of 
A.  is  inoperative,  unless  you  treat  it  as  a  postponement  of  the  gift 
and  give  a  life  interest  to  A. 

There  being,  then,  no  such  canon  or  rule  of  construction  as  the 
appellant  contends  for,  he  must  fail  unless  there  be  on  the  face  of 
the  will  an  expressed  intention  by  the  testator  that  the  widow 
shall  have  a  life  estate.  I  can  see  nothing  in  this  will  that  can  be 
held  to  show  such  an  intention,  and  I  should  say  that  there  was 
rather  an  indication  of  an  intention  to  the  contrary,  because  the 
testator  refers  to  the  fact  that  the  widow  was  to  have  £700  a  year, 
and  directs  it  to  be  paid  out  of  the  income  of  his  estate,  and  if  he 
intended  to  give  her  a  life  estate  it  is  extraordinary  that  he  should 
not  go  on  to  direct  the  surplus  to  be  paid  to  her.  Possibly  the 
necessity  of  providing  for  his  wife's  annuity  may  have  been  the 
ground  for  postponing  the  division  of  his  estate.  That  is  con- 
jecture, but  to  give  a  life  interest  to  his  widow  would  be  only  a 
conjecture,  and  we  are  not  entitled  to  conjecture  what  the  testator 
meant  to  do.  We  can  only  look  to  what  on  the  face  of  the  will  he 
has  said  is  to  be  done.  The  order  of  the  Vice-Chancellor  on 
this  point  must,  therefore,  be  afl&rmed. 

ENGLISH  NOTES. 

In  In  re  Springfield^  Charriberlain  v.  Springfield^  1894,  3  Ch.  603, 
64  L.  J.  Ch.  201,  the  testator,  after  certain  legacies,  including  gifts  to 
his  wife  and  his  son  T.,  and  conditional  gifts  to  his  two  daughters, 
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B.  and  E.,  gave  the  residue  to  trustees,  directing  them,  after  the  de- 
cease of  his  wife,  to  sell  and  to  divide  the  proceeds  unto  and  equally 
between  his  son  T.  and  his  said  two  daughters,  B.  and  E.,  on  their 
attaining  the  age  of  twenty-one  years,  or  on  the  daughters  marrying, 
with  cross-remainders  and  an  ultimate  gift  over  to  a  third  daughter, 
Mrs.  G.  Under  this  will,  Kbkewich,  J.,  held  that  the  widow  did  not 
take  a  life  estate  by  implication.  He  considered  that  although  the 
case  in  some  respect  differed  from  Ralph  y.  Carrick,  the  reasoning  in 
that  case,  particularly  that  of  Lord  Justice  Cotton,  applied  to  take  the 
case  out  of  the  rule  in  Fatolkner  v.  Fawlkner, 

AMERICAN  NOTES. 

The  first  part  of  the  role  above  stated  is  supported  by  the  following  cases : 
Masterson  v.  Townshend,  123  New  York,  458;  Anders  v.  Gerhard^  140  Penn- 
sylvania State,  153 ;  McCoury  v.  Leek,  14  New  Jersey  Equity,  70,  73 ;  KeUy  v. 
StiruoTiy  8  Blackford  (Ind.),  387 ;  Nicholson  v.  Drennan,  85  South  Carolina, 
333.  As  to  the  second  part  of  the  rule  stated:  When  the  devise  is  to  the  tes- 
tator's heirs  after  the  death  of  a  person  named,  there  is  a  manifest  intention 
to  make  an  entire  disposition  of  the  property,  and  therefore  the  person  at 
whose  death  the  estate  to  his  heirs  is  to  take  effect,  is  held  to  take  a  life 
estate.  But  where  the  devise  is  not  to  the  testator's  heirs,  but  to  strangers  at 
the  death  of  a  person  named,  the  heirs  take  the  estate  during  the  life  of  the 
person  named,  as  intestate  property.  Page  on  Wills,  s.  468 ;  1  Underbill  on 
Wills,  s.  466  ;  2  Jarman  on  Wills,  •  532. 

An  implication  may  be  rebutted  by  a  contrary  implication  equally  strong. 
"  Thus,  if  a  testator  should  devise  his  estate  to  his  wife  during  her  widow- 
hood only,  and  to  his  heir-at-law  after  the  death  of  his  wife,  the  limitation  in 
the  first  devise  could  not  be  reasonably  accounted  for,  upon  the  supposition 
that  the  testator  intended  his  wife  should  enjoy  the  estate  after  her  second 
marriage,  and  consequently  it  would  rebut  the  presumption  arising  from  the 
last  devise,  that  he  intended  to  give  her  an  estate  for  life  absolutely.  lu  such 
case,  upon  the  second  marriage,  the  estate  would  go  to  the  heir-at-law  " 
Rathhone  v.  Dyckman,  3  Paige  (N.  Y.),  9,  27,  per  Walworth,  Ch. 


No.  25.  — BEOADHUEST  v,  MOEEIS. 

(1831.) 

RULE. 

The  rule  in  Wild's  Case  (see  10  R.  C.  773)  that,  under  a 
dt^vise  to  A.  and  his  children  or  issue  (A.  having  no  issue  at 
tirae  of  the  devise),  A.  takes  an  estate  tail,  is  not  de- 
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f eated  by  a  gift  over  in  default  of  such  issue  at  the  decease 
of  A. 

Broadlmrft  ▼•  XorriB. 

S  Bam.  &  Adol.  1-12  (36  R.  K.  439). 

Devise  to  A.  and  Children.  —  Oi/t  over,  —  No  Issue  of  A.  at  Date  of  Devise 

Rule  in  Wild's  Case  applies.  -- Estate  Tail. 

Testator  devised  all  his  share  <^  his  two  estateH  in  W.  to  his  daugh-  [1] 
ter  E.  B.  for  life,  and  ac  her  decease  to  J.  B.,  her  husband,  during  his 
life;  and  at  the  decease  of  his  said  son-in-law  J.  B.  he  directed  that  the  whole 
legacy  to  him  should  go  to  his  grandson  W.  B.,  and  to  his  children  lawfully 
begotten,  for  ever  ;  but  in  default  of  such  issue  at  his  decease  to  the  testator's 
.  grandson  A.  B.,  his  heirs  and  assigns  for  ever.  Held,  that  W.  B.  took  an  estate 
tail  in  the  shares  of  the  estates  in  W. 

Sir  John  Leach,  M.  E.   directed  the  following  case  to  be 
stated  for  the  opinion  of  the  Judges  of  this  Court:  — 

Ralph  Bridoak  being  seised  in  his  demesne  as  of  fee  of  the  lands 
and  hereditaments,  and  undivided  shares  thereof,  hereafter  in  his 
will  mentioned,  on  the  29th  of  November,  1796,  made  and  published 
bis  said  last  will  in  writing,  duly  executed  and  attested,  and 
thereby,  amongst  other  things,  devised  as  follows :  "  My  will 
and  mind  is,  that  my  dear  wife,  Rebecca  Bridoak,  enjoy  and  take 
to  herself,  for  her  own  use  during  her  life,  all  my  personal  estate 
of  what  nature  or  kind  soever;  and^at  her  decease  to  my  grand- 
son Alexander  Bridoak,  natural  son  of  my  daughter  Rebecca 
*  Bridoak,  him  and  his  heirs  for  ever.  And  I  do  further  give  [*  2] 
and  devise  to  my  said  wife  all  my  real  estate  whatsoever  and 
wheresoever  for  and  during  the  term  of  her  natural  life,  and  from 
and  after  her  decease  I  give  and  devise  as  follows :  that  is  to  say, 
I  give  to  Alexander  Bridoak,  natural  son  of  my  daughter  Rebecca 
Bridoak,  all  that  my  messuage  or  dwelling-house,  with  the  lands 
and  appurtenances  thereunto  belonging,  situate  and  being  in  Bed- 
ford in  the  county  of  Lancaster ;  together  with  the  half  of  my  seat 
or  pew  in  the  parish  church  of  Leigh,  to  him,  his  heirs  and  assigns 
for  ever.  I  likewise  give  and  devise  to  my  said  grandson  Alex- 
ander Bridoak,  my  messuage,  dwelling-house,  or  cottage,  with  the 
garden  and  croft  thereunto  belonging,  situate  in  Roby  in  the 
county  of  Lancaster,  together  with  my  seat  or  pew  in  the  parish 
church  of  Hayton,  to  him,  his  heirs  and  assigns  for  ever.  I  give 
and  devise  to  my  daughter  Ellen  Broadhurst  all  my  share  of  the 
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two  estates  I  have  in  Westhoughton-within-Brinsop,  the  same 
during  her  natural  life,  free  from  the  control  of  her  husband ;  and 
at  her  decease  I  give  and  devise  the  said  estates  to  John  Broad- 
hurst,  husband  of  my  daughter  Ellen  Broadhurst,  during  his 
natural  life,  subject,  nevertheless,  to  a  legacy  of  £10,  which  he 
shall  pay  yearly  to  his  son  William.  And  my  will  and  mind  is, 
that  ray  said  son-in-law  shall  not,  at  any  time,  sell,  assign,  or 
otherwise  dispose  of  his  interest  in  the  land  left  him  during  his 
life,  without  my  executors'  leave ;  if  he  does,  then,  in  such  case,  I 
do  hereby  revoke  and  make  void  this  provision  for  his  benefit, 
which  shall  then  go  to  my  grandson  William  Broadhurst  My 
will  likewise  is,  that  at  the  decease  of  my  son-in-law  John  Broad- 
hurst, the  same,  the  whole  legacy  to  him  shall  go  to  my 
[*  3]  grandson  William  Broadhurst,  *  and  to  his  children  lawfully 
begotten,  for  ever ;  but  in  default  of  such  issue  at  his  decease 
to  my  grandson  Alexander  Bridoak,  natural  son  of  my  daughter 
Rebecca  Bridoak,  him,  his  heirs  and  assigns  for  ever." 

The  testator,  Ralph  Bridoak,  died  soon  after  making  his  said 
will,  without  revoking  or  altering  the  same,  leaving  his  said  wife, 
the  said  John  Broadhurst,  the  said  Ellen  Broadhurst,  the  said  Will- 
iam Broadhurst,  the  now  plaintiff,  and  the  said  Alexander  Bridoak 
him  surviving.  Until  the  testator's  death,  and  for  some  time  after- 
wards, the  plaintiff,  William  Broadhurst,  had  not  been  nor  was 
married.  After  the  death  of  the  testator,  the  plaintiff  entered  into 
an  agreement  with  the  defendant,  Robert  Morris,  for  the  sale  to 
l\lm  of  the  shares  in  the  hereditaments  and  premises  situate  at 
Wo^thoughton-within-Brinsop  in  the  said  will  mentioned ;  which 
ai^reemout  the  defendant  refused-  to  perform,  alleging,  that  the 
jtlHijitilT  v^HH  entitled  only  to  a  life  estate  in  the  premises  under  the 
\s  lU  uUmmj  [Stated.  A  bill  was  filed  by  the  said  William  Broadhurst 
In  tho  Ciiiirt  of  Chancery  to  compel  a  specific  performance.  The 
ipinitioii  fiir  the  opinion  of  this  Court  was, — 

WImt  tv^Uite  and  interest  the  plaintiff  William  Broadhurst  took 
lu tiller  \\ni  will  in  the  shares  of  the  hereditaments  and  premises 
Bilm\(t*  ill  Westhoughton-within-Brinsop  ?  The  case  was  argued 
Ml   Mirhiuihuas  Term. 

i\»wlhiii,  for  tho  plaintiff. — William  Broadhurst  took  an  estate 

liiil     Thii  t|uo»tion.  whether  he  took  such  estate  or  one  for  life, 

t|ii(miM)i  iMi  tho  construction  of  the  sentence  —  "at  the  decease  of 

^*^itoMi-*h  law  John  Broadhurst,  the  same,  the  whole  legacy  to  him 
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shall  go  to  my  grandson  W.  Broadburst,  and  to  his  chil- 
dren lawfully  *  begotten,  for  ever;  but  in  default  of  such  [*4] 
issue  at  his  decease  to  my  grandson  Alexander  Bridoak, 
natural  son  of  my  daughter  Bebecca  Bridoak,  him,  his  heirs  and 
assigns  for  ever."  If  the  devise  stopped  at  the  words  "  lawfully 
begotten,  for  ever,"  the  case  would  be  governed  by  the  rule  in 
Wilde's  Case,  6  Co.  Eep.,  17  J,  viz.  that  where  lands  are  devised  to 
a  person  and  his  children,  and  he  has  no  children  at  the  time  of 
the  devise,  the  parent  takes  an  estate  tail ;  "  for  the  intent  of  the 
devisor  is  manifest  and  certain  that  his  children  (or  issues)  should 
take,  and  as  immediate  devisees  they  cannot  take,  because  they  are 
not  in  rerum  natura  ;  and  by  way  of  remainder  they  cannot  take, 
for  that  was  not  his  (the  devisor*s)  intent,  for  the  gift  is  immedi- 
ate ;  therefore  there  such  words  shall  be  taken  as  words  of  limita- 
tion." The  addition  of  the  words  '*  for  ever"  in  this  will  can  make 
no  diflference.  The  resolution  in  Wilde's  Case  shows,  that  children 
means  "heirs  of  the  body,"  who  may  last  for  ever.  This  point 
was  considered  in  Davie  v.  Stevens,  Doug.  321.  Again,  if  the 
words  "  in  default  of  such  issue,"  were  unqualified  by  any  subse- 
quent ones,  the  case  would  be  governed  by  SeaU  v.  Barter,  2  Bos. 
&  P.  485  (5  R  E.  676).  That  was  a  stronger  case.  The  question 
there  turned  on  the  words  of  a  codicil.  By  the  will  J.  Seale  would 
clearly  have  had  an  estate  for  life  only,  with  a  contingent  remain- 
der to  his  children  in  fee,  according  to  priority  of  birth ;  and  the 
great  dispute  there  was,  whether  the  codicil  was  intended  only  to 
give  him  a  power  of  appointing  which  of  his  children  should  suc- 
ceed him,  or  whether  it  gave  him  an  estate  tail :  and  the  Court 
decided  for  the  latter.  But  the  case  here  depends  on 
•  the  eflfect  of  the  insertion  of  the  words  "  at  his  decease."  [*  5] 
It  will  be  said  that  they  have  given  William  Broadhurst  a 
life  estate,  with  a  contingent  remainder  to  his  children  in  fee,  with 
an  alternate  contingent  remainder  to  Alexander  Bridoak  in  fee. 
This  would  rest  on  the  supposition  that  the  words  "  in  default  of 
such  issue  at  his  decease  "  make  one  passage,  and  are  to  be  read,  in 
default  of  such  issue  living  at  his  decease.  But  even  admitting 
this,  the  consequence  will  not  follow.  For,  if  we  stop  at  the 
words  "  lawfully  begotten,  for  ever,"  the  general  intent  of  the  tes- 
tator is  clear  that  William  Broadhurst  take  an  estate  tail ;  and  in 
order  to  cut  down  this  estate  tail,  it  is  absolutely  necessary  (as 
laid  down  by  Lord  Eldon,  L.  C,  in  Jesson  v.  Wright,  2  Bligh,  (21 


t»J 


b^y  rucL  ixr^eoi  hat ;  :L€;  viH  xosr  be  was^saui  vr  biuiiae  i^^fS 

detfii  wizLfjst  ibFTie  tben  irrii-z.  li  lor  ^  uae  \ 
'^uaa  cf  ibe  \xAj7  t^  ca«e  viH  be  eiacshr  iLe  same  as  ihe 
deiQiie  U>  ELiiab^i  ILsLiiu  ia  /rcK/a  t.  Peara«a^  3  R  i  C  7S*  <  27 
£.  \L  V^}},  Tt.*t  ^zheeave::.!  vords  niLer  TMJse  ac  "-^'-•^■»'  ia 
iaroxir  <tf  tbe  pl2iii.t:^s  ooc^xru'tic^  TLe  cases  sLct  ibis.  vbea 
it  is  doubtful  vfaat  ©r/z.£iruci£ :q  sh:*:;!-!  be  p-i  cci  the  vcid  *"  ctil- 
df*ii/*  tLe  o-ere  uk:  of  iLe  wcrd  ^  isFne  '  Euleeq^aer.:lT  in  ibe  will 
rai>«c  an  iii&Teiicer  tLal  *  cL£ir&n  *  is  not  to  be  nadasUMMl  in  isa 
ordiiatj  f«&%e,  but  as  ihBz.e,  tL  <l  as  *  beizs  of  the  hoij ; '  and  it 

is  iibinat^nal  wLeth-er  the  exf'TesdoD  be  "issse,*  or  *  5i:di 
[♦  6]  ♦  ifcfeofe,''     W'viV  r.  i>iru,  1  Ark.  432  ;  iSoe^'nacw  t.  , 

1  Burr.  38.  There  are  instances  where  the  testator 
m<0re  to  bare  had  in  riew  a  contingent  remainder  than  in  the 
present  cafe,  and  jet  the  Courts  bare  giren  the  parents  an  estate 
tail  Oxf&rd  (  Univtrnt^  of)  t.  aifUjn,  1  Eden,  C.  C  473.  Do€  d. 
Cork  T,  Co^/per,  1  East,  229  ^6  B.  B.  2W>  It  may  be  contecded, 
that  in  those  cases  the  word  was  "  issue,"  not  "  children ; "  but  the 
cases  seem  to  go  as  far  where  the  word  "  children  *  is  used,  Hod^a 
T.  MiddUUm,  DougL  431 ;  and  Lord  Hals,  in  Kir^g  t.  MelUmg^  1 
Vent  225,  231,  appears  to  admit  that  ch3drai  may  be  made 
nomen  coUtctivum^  though  there  be  children  at  the  time  in  esse. 
It  seems  to  be  settled  that  where  a  freehold  is  derised  to  a  parent, 
and  afterwards  to  children,  it  is  immaterial  whether  the  word  used 
for  his  descendants  be  "  children  "  or  **  issna"  They  are  put  on 
the  same  footing  in  the  resolution  in  Wildes  Catt^  6  Ca  Rep.  17  a, 
and  in  Do€  d.  Smith  v.  WMcr,  1  B.  &  Aid.  713,  (19  B.  B.  438). 
Not  only  is  there  no  evidence  of  intention  in  &TOur  of  the  defend- 
ant's construction,  but  it  would  be  contrary  both  to  the  particular 
and  general  intent  of  the  testator.  First,  to  the  particular  intent. 
For,  wherever  the  testator  in  any  other  part  of  the  will  has  given  a 
life  estate,  he  has  expressly  limited  it  for  life  ;  so,  with  respect  to 
a  remainder,  he  has  always  used  words  expressive  of  such  estate ; 
as,  **  at  her  decease,"  "  from  and  after  her  decease,"  &c.    So,  of  an 

estate  in  fee,  he  always  says, "to  him  and  his  heirs  for  ever," 
[*7}  and  the  like.    This  shows  he  did  not  intend  *  either  W. 
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Broadhurst  to  take  a  life  estate,  or  his  children  a  remainder; 
or  if  he  had,  that  they  should  take  a  fee.  This  argument  was 
much  relied  on  by  Lord  Hale  in  Kirig  v.  Mdling,  and  by 
Lord  Kenyon,  Ch.  J.,  in  Doe  d.  Camberbach  v.  Ferryn,  3  T.  R 
484  (1  R  R  757).  Secondly,  such  construction  would  be  con- 
trary to  the  general  intent.  If  children  be  a  word  of  purchase, 
then  "such  issue"  means  "such  children,"  Denn  d.  Briddon  v. 
Page,  11  East,  603  n.  (1  R  R  n.)  ;  and  the  words  should  be  read 
thus  —  "in  default  of  such  children  living  at  his  decease."  So 
that  those  children  only  who  survived  William  Broadhurst  could 
share  in  the  estate ;  and  if  any  died  in  his  lifetime  leaving  issue, 
their  issue  would  be  disinherited,  and  the  estate  would  either  go 
over  to  the  surviving  children,  or  if  there  were  none,  to  Alexander 
Bridoak.  This  could  not  be  the  intention  of  the  testator,  for  he 
clearly  means  to  provide  for  the  offspring  of  his  two  daughters, 
Bebecca  and  Ellen.  He  gives  some  estates  for  this  purpose  to 
Alexander  Bridoak,  son  of  Rebecca,  in  fee,  and  others  to  William 
Broadhurst,  son  of  Ellen,  by  the  clause  in  question.  And  he  could 
never  intend  that  estate  to  go  over  to  Alexander  Bridoak  so  long 
as  there  were  any  descendants  of  William  Broadhurst.  Such  a 
consideration  as  this  was  thought  material  in  Wyld  v.  Levns  ; 
Doe  d,  Comerbach  v.  Perryn,  King  v.  Burchall,  4  T.  R.  296  n.  (d), 
1  Eden,  C.  C.  424. 

But,  further,  the  words  are  not  to  be  read  as  if  they  were  "  in 
default  of  such  issue  living  at  his  decease,"  but  a  comma  should  be 
inserted  at  the  word  issue,  and  then  the  sentence  reads  thus,  "in 
default  of  such  issue  (then),  at  his  decease  to,"  &c.  According  to 
this  construction,  the  words  "  at  his  decease  "  are  equivalent 
*  to  remainder.  Those  words  are  frequently  so  used  from  a  [*  8] 
testator's  not  knowing  the  difference  between  a  vesting  in 
interest  and  in  possession.  In  this  will  they  are  invariably  used 
in  that  sense.  Alexander  Bridoak  would  then  take  a  vested  re- 
mainder in  fee.  The  testator  knew  that  according  to  the  ordinary 
course  of  things,  Alexander  Bridoak's  estate  in  remainder  could  not 
commence  in  possession  until  the  death  of  William  Broadhurst; 
and,  therefore,  he  used  that  expression,  dating,  as  it  were,  Alex- 
ander Bridoak's  estate  from  the  time  of  William  Broadhurst's  death, 
though  in  law  it  had  been  vested  in  interest  before.  This  case  will 
then  be  similar  to  Walter  v.  Drew,  Comyns's  Rep.  372,  and  also 
Doe  d.  Cock  v.  Cooper,  if  the  remainder  there  was  a  vested  one,  as 
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seems  to  have  been  the  opinion  of  the  Court.  No  devise  is  to 
be  found  in  the  books  in  which  there  has  been  the  expression 
**  in  default  of  issue  at  his  decease."  In  all  the  cases  the  testator 
has  either  said  ''  in  default  of  issue  living  at  his  decease/'  or  used 
some  informal  expression,  which  was  generally  construed  to  mean 
an  indefinite  failure  of  issue.  The  construction  of  the  defendant  is 
one  which  the  Court  will  lean  against ;  for  contingent  remainders 
are  not  favoured  in  the  law.  There  is  no  case  to  be  found  in  which 
there  have  been  in  one  sentence  words  which  in  a  will  axe  suffi- 
cient to  pass  an  estate  tail,  and  that  estate  has  been  pared  down 
by  words  in  a  subsequent  and  distinct  sentence  into  an  estate  for 
life :  the  words  which  cause  the  ''  children,  i.  e.  issue/'  to  take  con- 
tingent remainders,  have  always  been  inserted  in  the  same  sen- 
tence in  which  the  estate  has  been  limited  to  them,  or  in  a  prior 

one. 
[*  9]       *  Preston,  for  the  defendant  —  William  Broadhurst  took  an 

estate  for  life,  remainder  to  his  children  as  joint-tenants  in 
fee,  with  an  alternate  contingent  remainder  to  Alexander  Bridoak 
in  fee,  which  would  change  into  an  executory  devise  on  the  birth 
of  a  child  to  William  Broadhurst,  and  which  was  not  barrable. 
The  estate  would  vest  in  a  child  on  its  birth,  subject  to  open  and 
let  in  the  other  children  as  they  came  in  esse.  The  question  de- 
pends wholly  on  the  intention  of  the  testator.  Doe  v.  Bummll,  6 
T.  R  30  (3  R.  R  113),  is  in  point  There  the  devise  was  to  M. 
Owstwick  and  the  issue  of  her  body  as  tenants  in  common ;  but  in 
default  of  such  issue,  or  being  such,  if  they  should  all  die  under 
twenty-one,  and  without  leaving  issue,  then  over;  and  it  was  held 
that  M.  Owstwick  took  only  an  estate  for  life.  That  case  was 
stronger  than  the  present  in  favour  of  an  estate  tail,  on  account  of 
the  word  "  issue  "  being  there  used  and  not  "  children "  as  here ; 
that  they  were  to  take  as  tenants  in  common  and  not  as  joint  ten- 
ants was  only  one  ingredient  against  the  construction  of  an  estate 
tail.  Besides,  here  are  words  of  inheritance  which  were  wanting 
there.  Merest  v.  James,  1  Brod.  &  Bing.  484,  is  also  in  favour  of 
the  defendant  In  many  cases  the  general  intention  would  be  de- 
feated, unless  all  the  issue  should  take,  and  that  is  the  only 
reason  for  implying  estates  tail.  King  v.  BurchalL  There  is 
no  such  necessity  here.  According  to  the  plaintiff's  construction, 
the  words  "at  his  decease"  should  be  considered  as  struck 
out     But  those   words  cannot  be  so  rejected.     This  case  must 
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be  governed  by  Doe  v.  Bumsall,  Merest  v.  James,  and  Crump  v. 
Norwood,  7  Taunt  362.  In  the  last  case  the  devise  was  to 
*  three  nephews  during  their  lives,  and  after  their  decease  to  [*  10] 
the  heirs  of  their  bodies  as  tenants  in  common.  It  was  not 
disputed  that  the  nephews  took  an  estate  for  life ;  and  Gibbs, 
Ch.  J.,  cited  and  relied  on  Doe  v.  Bumsall  The  Court  should 
lean  against  the  construction  contended  for  by  the  plaintiff: 
no  man  of  sense  would  make  such  a  devise,  since  the  tenant  in 
tail  could  bar  it  at  any  time  by  a  recovery.  In  Davie  v.  Stevens, 
there  were  limitations  over  on  an  indefinite  failure  of  issue, 
and  the  case  turned  on  that  point.  In  Seals  v.  Barter,  the  tes- 
tator's intention  was  clearly  to  create  an  estate  tail  in  the  first 
taker,  the  parent,  and  the  limitations  over  assisted  such  intention. 
In  Wyld  V.  Leiois,  the  gift  to  the  sons  was  only  by  implication, 
and  the  word  ''sons"  was  used  collectively,  and  imported  all 
issue  male.  Here  there  is  an  express  gift  to  children,  as  chil- 
dren in  the  first  degree  with  the  words  "  for  ever,"  under  which 
they  may  take  the  fee.  Hodges  v.  Middleton,  was  expressly  over- 
ruled in  a  case  in  Chancery,  which  has  not  been  reported  on  this 
point,  viz.  Charles  Monck  and  Others  v.  The  Commissioners  of 
Woods  and  Forests. 

Cowling,  in  reply.  —  Doe  v.  Perryn,  King  v.  Burchall,  and  Wyld 
V.  Levns,  show  that  the  estate  would  not  vest  on  the  birth 
of  a  child,  but  only  in  such  as  should  be  living  at  the  death  of  W. 
Broadhurst.  The  circumstance,  that  the  children  would  be 
joint  tenants,  is  in  favour  of  the  plaintiff's  construction ;  *  for  [*  11] 
it  is  usual  to  give  estates  to  purchasers  as  tenants  in  com- 
mon, and  not  as  joint  tenants.  (Per  Lord  Henley  in  Kin^  v. 
Burchall^  The  cases  of  Doe  v.  Bumsall,  Merest  v.  James,  and 
Crump  V.  Norvx>od,  are  consistent  with  the  rule  before  stated  as  de- 
duced from  the  cases ;  in  all  of  them,  the  words  which  caused  the 
children  to  take  as  purchasers  were  part  of  the  same  sentence  by 
which  the  estate  was  given  them.  The  cases  in  which  "  children," 
*'  issue,"  &c.,  have  taken  contingent  remainders  after  estates  of  free- 
hold given  to  their  parents,  are  of  two  kinds:  Ist,  where  a 
remainder  is  limited  by  express  words,  as  in  Loddington  v.  Kime, 
1  Salk.  224 ;  2ndly,  where  the  testator  has  affixed  some  quality  to 
the  estate  given  to  the  issue,  which  is  inconsistent  with  their  taking 
by  descent,  as  in  Doe  v.  Bumsall,  where  they  were  to  take  as 
tenants  in  common.     In  this  case,  however,  the  words  relied  on  by 
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the  defendant  as  paring  down  the  estate  tail  are  part,  not  of  the 
sentence  by  which  the  estate  tail  is  limited  to  them,  but  of  a  sub- 
sequent one ;  they  come  by  way  of  proviso,  not  of  exception.  Be- 
sides, in  Doe  v.  BumsoM  it  was  unnecessary  to  decide  whether  M. 
Owstwick  took  an  estate  tail,  or  one  for  life ;  for  in  either  case  the 
recovery  suffered  had  barred  the  contingent  remainders  over.  As 
to  Crump  V.  Norwood,  it  may  be  doubted  whether  that  case  be  not 
reversed  by  Jesson  v.  Wright.  Cur.  adv.  vtUt. 

The  following  certificate  was  afterwards  sent:  — 
[•  12]  "The  case  has  been  argued  before  us  by  counsel.  *  We 
have  considered  it,  and  are  of  opinion  that  the  plaintiff  W. 
Broadhurst  took  under  the  will  of  Ralph  Bridoak  an  estate  tail  in 
the  shares  of  hereditaments  and  premises  situate  in  Westhoughton- 
within-Brinsop  therein  mentioned. 

«  Tenterden, 
"  J.  Parke, 
"W.E.Taunton.'' 

ENGLISH  NOTES. 

WUcPa  Cote  will  be  found  at  length  as  No.  5  of  << Estate,"  10  B.  C. 
773. 

aifford  V.  Koe  (H.  L.  1880),  5  App.  Cas.  447,  43  L.  T.  322,  28 
W.  R.  633  (referred  to  in  the  notes  10  R.  C.  776),  shows  that  the  rule 
of  construction  in ^WilcTs  Case  is  uot  now  to  be  departed  from,  at  all 
events  without  context  importing  a  contrary  intention.  In  that  case 
the  testator,  by  a  will  made  in  1823,  gave  '^  the  whole  of  my  landed 
property,  situate,  &c.,  to  my  eldest  son,  H.W.,  and  to  his  children 
lawfully  begotten.  In  case  of  his  dying  without  issue  male  or  female, 
I  give  the  same  landed  property  to  my  second  son  C.  In  case  of  C. 
dying  without  children  or  child  lawfully  begotten,  I  give  the  same 
landed  property  to  my  daughter  Harriet  and  to  her  child  or  children 
lawfully  begotten;  and,  should  she  have  no  children,  she  shall  have  a 
power  of  bequeathing  it  to  whomever  she  pleases.  I  do  hereby  give 
and  leave  a  full  discretionary  power  to  each  of  my  children  arriving  at 
the  possession  of  this  landed  property  to  dispose  of  it  by  their  will  and 
testament  to  one,  or  to  each  of  their  children,  in  such  manner  and  in 
such  proportions  as  to  each  of  them,  my  children,  shall  seem  meet  and 
right  and  proper.  My  reason  for  this  is,  that  as  there  is  a  title  of 
baronet  in  the  family,  the  eldest  son  ought  to  possess  something  more 
than  the  others,  and  also  that  I  never  wished  to  encourage  disobedient 
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children,  therefore  I  leave  the  power  of  punishing  or  rewarding, 
as  each  of  them  coming  into  possession  of  the  property,  and  having 
children,  shall  think  right."  H.  W.  never  had  a  child.  C.  died 
during  the  life  of  his  elder  brother,  but  left  a  daughter.  H.  W.,  after 
entering  into  possession,  disentailed  the  estate,  and  devised  it  to 
his  wife's  nephew.  The  House  of  Lords,  affirming  the  decisions 
of  the  Queen's  Bench  and  Court  of  Appeal  in  Ireland,  held  that 
H.  W.,  by  virtue  of  the  rule  in  WilcPs  OaaCj  took  an  estate  tail  un- 
der the  will;  that  the  existence  of  the  power  did  not  affect  the  ap- 
plication of  the  rule,  nor  was  it  affected  by  the  use  of  the  word 
'^ children,"  —  in  one  instance  applicable  to  the  sons  and  daughter 
of  the  testator,  and  in  the  other  instance  meaning  their  sons  and 
daughters. 

AMERICAN  NOTES. 

A  testator  devised  a  farm  to  a  grandson  subject  to  a  life  estate,  and  subject 
to  the  limitation  that  If  the  grandson  should  die  without  issae  then  there  was 
a  devise  over.  It  was  held  that  this  devise  to  the  grandson  was  of  an  estate 
tail,  and  the  devise  over  was  a  remainder  in  expectancy  after  the  estate  tail, 
and  not  an  executory  devise.  Broton  v.  Addison  Gilbert  Hospital,  155  Massa- 
chusetts, 323. 

Where  a  testator  after  a  life  estate  in  his  real  estate  devised  the  remainder 
to  his  two  children,  to  be  equally  divided  between  them ;  and  if  both  children 
should  die  without  leaving  heirs  of  the  body,  then  over  in  fee.  It  was  held 
that  the  children  took  estates  tail,  subject  to  the  life  estate,  with  cross  remain- 
ders  from  each  child  to  the  other;  and  that  the  devise  over  was  of  a  re- 
mainder, and  not  an  executory  devise.  Allen  v.  Ashley  School  Fund,  102 
Massachusetts,  262. 

A  testator  devised  as  follows :  I  give  to  my  daughter  Mehitable  and  her 
children  one  half  of  my  house  and  land.  I  give  to  my  daughter  Joanna  and 
her  children  the  other  half.  But  if  either  of  my  aforesaid  daughters  should 
die  and  leave  no  children,  my  will  is,  that  my  surviving  daughters  and  their 
children  should  enjoy  their  deceased  sister's  part.  Mehitable  was  unmarried 
at  the  time  of  making  the  wilL  Joanna  was  then  married,  but  whether  she 
ever  had  any  child  did  not  appear.  It  was  held  that  Joanna  took  an  estate 
tail.  Nightingale  v.  Burrell,  15  Pickering  (Mass.),  104,  112, 114.  Chief  Jus- 
tice Shaw  said :  **  To  determine  whether  any  particular  devise  constitutes  an 
estate  in  fee  or  an  estate  tail,  considered  by  itself,  is  usually  not  very  difficult. 
It  depends  upon  certain  rules  of  construction,  applied  to  particular  forms  of 
words,  which  are  in  a  good  degree  settled.  But  it  is  a  well-known  rule  of 
construction,  that  every  clause  and  word  in  a  will  are  to  be  taken  together, 
however  detached  from  each  other,  to  ascertain  the  intent  of  the  testator. 
When,  therefore,  by  one  clause  in  a  will,  an  estate  for  life  or  an  estate  in  fee 
is  given  by  plain  words,  if  it  appear  in  other  parts  of  the  will,  by  explanatory 
words  or  by  implication,  that  it  was  the  intent  of  the  testator,  in  such  devise, 
that  the  issue  of  the  devisee  should  take  the  estate  in  succession  after  him, 
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then  the  life  estate  is  enlarged  in  the  one  case,  and  the  estate  in  fee  is  redaoed 
in  the  other,  to  an  estate  taiL  ...  A  devise  to  one  and  his  children,  he  hav- 
ing no  children  at  the  time,  is  equivalent  to  a  devise  to  him  and  his  issue,  and 
creates  an  estate  tail.  Wild's  Case,  6  Bep.  288;  Wood  v.  Baron,  1  East,  259 ; 
Davie  v.  Stevens,  1  Doug.  321 ;  6  Cruise's  Dig.  280,  tit.  38,  c.  12,  s.  27.  Here 
it  is  found,  that  at  the  time  of  making  the  will,  Mehitable  was  single,  having 
no  children ;  of  course  the  devise  to  her  was  an  estate  tail.  It  is  not  found 
whether  the  daughter  Joanna  Burrell  had  any  child  at  that  time  or  not.  If 
she  had  not,  the  point  is  beyond  doubt  that  the  words  constitute  an  estate  tail 
in  her.  But  if  she  had  a  child  at  the  time,  we  are  of  opinion  that  taking 
the  whole  together,  the  word  'children'  must  be  deemed  to  be  a  word  of 
limitation  and  not  a  word  of  purchase.  There  are  several  reasons  for 
this." 

A  testator  devised  as  follows :  *'  I  give  to  my  son  R.  the  improvement  of 
all  my  real  estate,  which  is  not  otherwise  disposed  of,  to  him,  his  children 
or  grandchildren;  and  if  my  said  son  R.  should  decease  without  children  or 
grandchildren,  the  said  real  estate  is  to  descend  to  heirs  of  my  son  J.  de- 
ceased ;  '*  when  the  will  was  made,  R.  had  children,  but  no  grandchild.  It  was 
held,  that  R.  took  an  estate  tail  under  the  will.  Wheatland  v.  Dodge^  10  Met- 
calf  (Mass.),  502,  503.  Mr.  Justice  Wilde  said :  **  The  question  is,  whether 
the  words  '  children  or  grandchildren '  are  to  be  construed  as  words  of  pur- 
chase or  words  of  limitation.  It  is  a  question  of  construction,  depending  on 
the  intention  of  the  testator,  and  we  think  it  appears,  with  sufficient  certainty, 
that  these  words  were  intended  to  operate  as  words  of  limitation,  and  to  create 
an  estate  tail  in  the  lands  devised  to  the  defendant.  And  if  such  was  the 
intention  of  the  testator,  there  is  no  difficulty  in  giving  them  that  construc- 
tion, although,  if  such  intention  did  not  appear,  the  words  '  children  or  grand- 
children '  would  be  considered  as  words  of  purchase,  designating  the  parties 
who  were  to  take  under  the  wilL  The  cases  are  numerous,  in  which  this 
rule  of  construction  has  been  adopted,  and  the  most  of  them  are  referred  to 
and  commented  upon  by  Stort,  J.,  in  his  able  and  learned  opinion,  in  the 
case  of  Parkman  v.  Boiodoin,  1  Sumner,  359." 

In  Kentucky  where  words  creating  an  estate  tail  at  common  law,  by  statu- 
tory enactment  create  an  estate  in  fee  simple  in  the  first  taker,  a  devise  by  a  tes- 
tator to  his  nephew,  "  to  him  and  his  children  forever,''  with  a  devise  over  in 
the  event  of  his  dying  without  children,  is  held  to  give  the  nephew  an  estate 
in  fee  simple,  subject  to  be  defeated  only  in  the  event  of  his  dying  without 
children,  the  word  *<  children "  being  used  as  a  word  of  limitation  or 
inheritance,  and  not  of  purchase.  Hood  v.  Dawson,  98  Kentucky,  285; 
Moran  v.  DUlehay,  8  Bush  (Ky.),  434 ;  Lackland  v.  Downing,  11  B.  Monroe 
(Ky.)  32. 

See,  however,  Cote  v.  Von  Bonhhorstf  41  Pennsylvania  State,  243,  251,  where 
a  testator  *<  devised  and  bequeathed  "  to  M.,  one  of  his  daughters,  the  one 
equal  ninth  part  or  share  of  his  estate,  *'  to  have  and  to  hold  to  her  for  and 
during  the  term  of  her  natural  life,  and  at  and  immediately  after  her  decease ; 
...  to  her  children  in  fee ;  but  if  she  should  die  without  having  children,  then 
to  her  brothers  and  sisters,  their  heirs  and  assigns  for  ever."    At  the  time  the 
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will  was  made,  and  up  to  the  death  of  testator,  she  had  no  children,  but  by  a 
subsequent  marriage  had  children.  It  was  held,  that  she  took  but  a  life 
estate  under  the  will  and  not  an  estate  tail.  Mr.  Justice  Strong  said : 
*'We  spend  no  time  in  showing  that  under  a  devise  to  one  for  life,  with 
a  remainder  to  his  or  her  children,  the  first  taker  has  no  freehold  of  in- 
heritance. That  such  is  the  general  rule  is  beyond  doubt,  and  it  is  not 
denied  by  the  complainants.  But  it  is  insisted  that  because  the  devisee  in 
this  case  was  without  children  at  the  time  when  the  will  was  made,  and  when 
it  took  effect  by  the  death  of  the  testator,  her  case  is  not  within  the  general 
rule,  and  that  she  took  an  estate  tail.  In  taking  this  position  the  complain- 
ants overlook  tlie  fact  that  the  devise  to  the  children  was  not  in  terms  imme- 
diate, and  that  the  testator  did  not  intend  for  them  any  present  enjoyment. 
The  devise  to  the  children  was  a  gift  in  remainder.  £very  reason,  therefore, 
fails  for  treating  the  word  *  children  '  as  a  word  of  limitation." 


Section  V.  —  Qifts  over. 

No.  26.— HOLLOWAY  v.  HOLLOWAY. 
C1800.) 

RULE. 

A  GIFT  over  upon  a  contingency  to  the  heir,  or  next  of 
kin  of  the  testator^  vests,  in  the  absence  of  clear  intention 
to  the  contrary,  in  the  person  or  persons  having  that  char- 
acter at  the  time  of  the  testator's  death. 

Holloway  v.  Holloway. 

5  Yesej,  399-404  (5  R.  R.  81). 

Legacy.  —  Contingency,  —  Gift  aver  to  Testator* s  Heir,  —  Vesting, 

Testator  bequeathed  £5000  in  trust  for  his  daughter  A.  for  life,  and  [399] 
after  her  decease  for  such  child  or  children,  as  she  shall  leave  at  her 
decease,  in  such  shares  as  she  should  think  proper ;  and  in  case  she  shall  die, 
leaving  no  child  (which  was  the  event),  then  as  to  £1000  for  her  executors, 
administrators,  or  assigns  ;  and  as  to  Uie  remaining  £4000  in  trust  for  such 
person  or  persons  '*  as  shall  be  my  heir  or  heirs  at  law." 

The  £4000  vested  in  A.  and  the  other  two  daughters  of  the  testator,  being 
his  co-heiresses  at  law  and  next  of  kin  at  his  death.  If  that  union  of  charac- 
ters had  not  occurred,  qucere^  whether  the  next  of  kin  could  not  claim ;  and, 
supposing  the  heirs  intended,  what  description  of  heirs. 
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Edward  Eeeves  by  a  codicil,  dated  the  21st  of  July,  1763,  gave 
to  trustees  the  sum  of  £5000:  in  trust  to  put  the  same  out  at 
interest  on  government  or  other  securities,  and  to  pay  the  interest, 
income,  and  produce  thereof  to  his  daughter  Hindes  for  and  during 
the  term  of  her  natural  life,  separate  and  apart  from  her  husband. 
The  codicil  then  proceeded  thus : 

''  And  after  the  decease  of  my  said  daughter  Hindes  then  upon 
this  farther  trust,  that  they,  the  said  Augustine  Batt  and  Benjamin 
Holloway,  their  executors  or  administrators,  do  pay  the  said  £5000 
unto  such  child  or  children  of  my  said  daughter  Hindes  as  she 
shall  leave  at  the  time  of  her  decease  in  such  shares  and  propor- 
tions as  she  shall  think  proper  to  give  the  same ;  and  in  case  she 
shall  die  leaving  no  child,  then  as  to  £1000,  part  of  the  said  £5000, 
in  trust  for  the  executors,  administrators,  or  assigns,  of  my  said 
daughter  Hindes ;  and  as  to  the  £4000  remainder  of  the  said  £5000, 
in  trust  for  such  person  or  persons  as  shall  be  my  heir  or  heirs  at 
law."  \ 

The  testator  died  in  1767;  leaving  his  daughter  Susannah 
Hindes  and  two  other  daughters  his  co-heiresses  at  law  and  his 
next  of  kin  at  the  time  of  his  death.  Susannah  Hindes,  having 
survived  her  husband  died,  without  issue  in  August,  1798. 

The  bill  was  filed  by  the  great  grandchildren  of  the  testator  by 
his  two  other  daughters,  the  plaintiffs  being  his  co-heirs-at-law  at 
the  death  of  Susannah  Hindes,  against  the  representatives  of  the 
surviving  trustee,  and  against  several  other  persons,  who  with  the 
plaintiffs  were  the  next  of  kin  of  the  testator  and  of  Susannah 
Hindes ;  praying,  that  the  plaintiffs,  as  co-heirs  of  the  testator  at 
the  death  of  Susannah  Hindes,  may  be  declared  entitled  to  the 
said  £4000,  &c. ;  or  in  case  the  Court  shall  be  of  opinion,  that  any 
other  construction  ought  to  be  put  upon  such  bequest,  then  that 
the  rights  of  the  plaintiffs  and  defendants  may  be  declared,  &c. 

Mr.  Eichards,  for  the  plaintiffs :  — 

The  construction  upon  this  codicil  must  be,  that  the  testator 
meant  his  heirs-at-law  at  the  death  of  his  daughter  Susan- 
[*  400]  nah  Hindes.  He  meant  the  description  *  of  persons,  that 
are  in  law  the  heirs;  having  before  given  to  executors 
administrators,  &c.  Mrs.  Hindes  must  be  necessarily  known  to  be 
likely  to  be  one  of  his  heirs-at-law ;  and  he  gives  this  sum  of 
£5000  to  her  for  life  in  contemplation  of  her  surviving  him ;  and 
it  is  clear,  he  did  not  intend,  she  should  take  anything  more  than 
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what  he  gave  her  expressly.  He  could  not  therefore  mean,  that 
his  own  heirs-at-law  at  the  time  of  his  death  should  take,  know- 
ing, that  daughter  would  be  one.  He  knew  how  to  give  to  exec- 
utors, administrators,  and  assigns :  then  giving  this  sum  of  £4000 
in  other  words  he  gives  it  to  those  to  whom  common  usage  and 
the  law  affixes  the  meaning  of  heirs-at-law. 

Mr.  Martin,  for  the  personal  representative  of  Benjamin  HoUo- 
way,  a  grandson  of  the  testator:  — 

Contended,  that  the  testator  did  not  mean  to  confine  it  to  heirs 
living  at  the  death  of  the  person  entitled  for  life ;  but  intended  his 
own  heirs  generally. 

Mr.  Eomilly  and  Mr.  Bell,  for  the  next  of  kin  of  the  testator :  — 

No  case  can  be  found  at  all  applicable  to  this.  The  testator 
did  not  mean  to  give  this  sum  of  £4000  to  any  person  by  descrip- 
tion ;  but  the  Court  must  understand  him  to  mean,  that  it  shall  go, 
as  the  law  would  give  it.  The  construction  must  be,  first,  that  he 
meant  next  of  kin ;  secondly,  the  next  of  kin  at  the  death  of  the 
person  entitled  for  life.  Speaking  of  a  particular  species  of  prop- 
erty, he  must  be  taken  to  mean  heirs  with  reference  to  that  prop- 
erty. Suppose,  he  had  said  "  heirs-at-law  of  his  personal  estate," 
they  could  not  take  it  with  that  descendable  quality  real  estate 
would  have.  The  only  way  to  effectuate  the  intention  is  to  sup- 
pose him  speaking  of  persons  existing  at  the  time  the  fund  becomes 
distributable ;  and  then  it  means  those  persons  who  shall  be  heirs- 
at-law  (speaking  inaccurately)  of  his  personal  estate. 

There  are  many  cases  proving  that  it  must  mean  persons  at  the 
death  of  the  person  entitled  for  life.  The  excepted  cases  are  cases 
of  children,  in  which  the  time  has  been  referred  to  the  period 
when  they  want  the  portion ;  not,  when  it  becomes  distributable, 
which  is  the  general  construction ;  for  wherever  there  is  no  other 
gift  except  the  distribution  at  a  particular  time,  it  means  per- 
sons answering  the  description  at  that  time.  Here  *  there  [•  401] 
are  no  words  of  gift  speaking  to  any  particular  time  except 
the  death  of  Susannah  Hindes. 

Mr.  Bichards,  in  reply :  — 

The  whole  frame  of  this  will  ia  providing  for  persons  that  shall 
be  living  at  the  death  of  Mrs.  Hindes.  As  to  the  £1000  it  was  in 
the  testator's  contemplation  that  it  should  be  paid  after  her  death 
to  some  persons  representing  her.  From  that  there  is  a  fair  infer- 
ence, that  the  other  sum  was  to  be  given  to  some  person  who 
VOL.  XXV.  —  44 
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should  be  living  at  that  time ;  and  it  is  impossible  to  contend  that 
he  meant  her  to  take  it  as  one  of  his  heirs  at  law.  He  knew  how 
to  give  it  to  her,  if  he  meant  it.  It  cannot  be  supposed,  he  meant 
she  should  take  anything  under  this  disposition  of  the  £4000. 
Whoever  takes  it  must  taJse  by  the  bequest  It  is  not  as  the  law 
gives  it.  "  Heirs-at-law  "  are  words  of  a  distinct  meaning  ;  and  as 
good  a  description  as  ''next  of  kin."  The  natural  sense  of  the 
words  do  not  apply  to  next  of  kin. 

Sir  R  Pbpfbr  Arden,  M.  R  observed,  that  the  construction  that 
heirs  at  any  other  time  than  the  death  were  intended,  would  require 
something  very  special ;  and  that  PfviUips  v.  Garth,  3  Bro.  C.  C.  64, 
is  like  this  case. 

Sir  R.  Peffer  Ardbn,  M.  R.  :  — 

This  question  arises  upon  a  very  doubtful  clause  in  this  codiciL 
Unquestionably  it  is  competent  to  a  testator,  if  he  thinks  fit,  to 
limit  any  interest  to  such  persons  as  shall  at  a  particular  time 
named  by  him  sustain  a  particular  character.  The  only  question 
is,  whether  upon  the  true  construction  of  this  codicil  it  must  neces- 
sarily be  intended,  he  did  not  mean  by  these  words  what  the  law 
primd  facie  would,  strictly  speaking,  intend,  heirs-at-law  at  the 
time  of  his  death.  A  testator  certainly  may  by  words  properly 
adapted  show,  that  by  such  words  persond  designata,  answering  a 
given  character  at  a  given  time,  is  intended.  But  primd  facie 
these  words  must  be  understood  in  their  legal  sense,  unless  by  the 
context  or  by  express  words  they  plainly  appear  to  be  intended 
otherwise.  In  this  case  these  words  are  not  necessarily  confined 
to  any  particular  time :  nor  from  the  nature  of  the  gift  is  there 
any  necessary  inference  that  it  should  not  mean,  what  the  law 
would  take  it  to  mean,  heirs  at  the  death  of  the  testator.  It  is  not 
like  the  case  of  Long  v.  Blackall,  3  Ves.  486.  The  word 
[*  402]  there  put  it  out  of  *  the  power  of  the  Court  to  put  upon 
it  any  other  interpretation;  though  it  was  much  con- 
tended, that  it  meant  at  the  death  of  the  testator.  In  that  case 
the  word  "  then  "  plainly  proved,  that  the  personal  representatives  at 
the  time  of  the  death  were  not  intended ;  and  if  that  word  had  not 
occurred,  there  was  a  great  deal  to  show,  it  could  not  be  the  inten- 
tion (and  that  applies  here) ;  for  there  the  wife  was  his  executrix  ; 
and  it  would  have  been  a  strange,  circuitous  way  of  giving  it  to  her. 

In  Bridge  v.  Abbot,  3  Bro.  C.  C.  224,  and  Bvans  v.   Charles^  1 
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Anstr.  128,  a  great  deal  of  discussion  took  place  upon  such  wo^ds  as 
these.  In  the  first  of  these  cases  it  was  contended,  and  I  had  for 
some  time  little  doubt  upon  it,  that  it  was  intended  to  give  a 
vested  interest  to  a  party,  who  was  dead  before;  but  from  the 
absurdity  of  that  and  of  letting  it  be  transmissible  from  a  person 
in  whom  it  never  vested,  I  was  of  opinion,  that  upon  the  true  con- 
struction it  must  have  been  intended  such  persons  as  at  the  death 
of  the  testatrix  would,  if  John  Webb  had  then  died,  have  been  his 
personal  representatives.  I  wish  to  add  a  few  words  to  the  report 
of  that  case,  to  show  what  the  decree  was.  The  report  states,  that 
I  declared  the  persons  entitled  as  legal  representatives  to  be  the 
persons  who  would  have  been  entitled  as  next  of  kin  to  John 
Webb  at  the  death  of  Mary  King.  I  desire  that  these  words  may 
be  added :  ''  in  case  he  had  at  that  time  died  intestate."  I  believe 
those  words  were  added  in  the  decree. 

The  case  of  Evans  v.  Charles  arose  upon  similar  words,  but 
under  very  dissimilar  circumstances.  Lord  Chief  Baron  Eyre 
observes  upon  Bridge  v.  Abbot ;  and  though  the  decision  of  the 
Court  was  different  from  mine,  they  seem  to  think  my  opinion 
right  in  that  case.  £vans  v.  Charles  was  determined  upon  other 
grounds ;  upon  which  the  Court  of  Exchequer  felt  themselves 
obliged  to  give  to  the  administratrix  of  the  creditor.  There  is 
certainly  an  obvious  distinction  between  them.  It  was  truly  said 
in  Evans  v.  Charles,  that  it  must  always  be  taken  together  with 
the  context.  The  words  must  have  their  legal  meaning,  unless 
clearly  intended  otherwise.  In  this  case  I  was  struck  with  the 
circumstance  of  the  gift  to  the  daughter  for  life,  &c. ;  giving  it  to 
the  heirs-at-law,  of  whom  she  would  be  one.  But  that 
alone  would  not,  I  apprehend,  *  be  sufi&cient  to  control  the  [*  403] 
legal  meaning  of  the  words.  If  an  estate  for  life  was  devised 
to  one,  and  after  his  death  to  the  right  heirs  of  the  testator,  it  never 
would  be  held  that,  though  the  tenant  for  life  was  one  of  the  heirs, 
that  would  reduce  him  to  an  estate  for  life :  but  he  would  take  a  fee. 

Long  V.  Blackall  has  that  very  leading  distinction  from  this  case 
upon  the  word  "then;"  that  there  could  be  no  doubt  personal 
representatives  at  a  given  time  were  intended.  I  must  therefore 
hold,  that,  if  that  word  had  not  occurred,  the  judgment  of  the 
Lord  Chancellor  would  not  have  been  such  as  it  was ;  but,  as  it 
is,  I  perfectly  concur  in  that  judgment,  together  with  the  argument 
from  the  circumstances. 
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In  this  case  I  cannot  upon  that  ground  alone,  that  the  daughter 
named  in  the  will  was  one  of  the  heirs-at-law,  hold,  that  heirs  at  a 
particular  time  were  intended.  My  opinion  is,  that  there  is  not 
enough  in  this  will  to  give  the  words  any  other  than  their  prim& 
fade  construction :  heirs-at-law  at  his  own  death.  11  so,  it  would 
be  a  vested  interest  in  the  persons  answering  that  description  at 
his  own  death.  I  have  not  put  this  construction  upon  it  in  order 
to  avoid  the  difficulty  that  would  otherwise  arise :  but  I  am  very 
glad  that  this  relieves  me  from  the  necessity  of  stating  who  are 
meant  by  the  words  "  heirs^t-law "  as  to  the  property,  which  is 
the  subject  of  this  bequest.  This  is  personal  property ;  and  it  is 
said,  that  though  "  heirs,  &c. "  have  a  definite  sense  as  to  real  estate, 
yet  as  to  personal  estate  it  must  mean  such  person  as  the  law 
points  out  to  succeed  to  personal  property.  I  am  much  inclined  to 
think  so.  If  personal  property  was  given  to  a  man  and  his  heirs, 
it  would  go  to  his  executors.  I  rather  think,  if  I  was  under  the 
necessity  of  deciding  this  point,  I  must  hold  it  heirs  quoad  the 
property :  that  is,  next  of  kin ;  but  I  am  relieved  from  that ;  as,  if 
heirs  at  his  death  are  meant,  they  are  the  same  persons :  the  three 
daughters  being  both  heirs  and  next  of  kin ;  and  if  they  did  not 
take  as  heirs-at-law,  they  took  an  absolute  interest  in  themselves 
in  the  personal  estate.  Great  difficulties  would  arise  from  the  con- 
struction that  heirs-at-law  are  intended,  and  applying  it  to  personal 
property.  He  might  have  different  heirs-at-law :  heirs  descending 
from  himself  as  first  purchaser ;  heirs  ex  parte  parternd 
[*  404]  and  ex  parte  matemd.  I  *  am  inclined  to  think,  the  Court 
would  in  such  a  case  consider  him  as  the  first  purchaser, 
so  as  to  take  in  both  lines.  However  there  is  no  occasion  to  say 
anything  upon  that. 

Declare,  that  the  words  *'  heir  or  heirs  at  law  **  in  this  will  must 
be  taken  to  mean  heir  or  heirs  at  law  at  the  time  of  the  testator's 
death ;  and  that  the  sum  of  £4000  vested  in  his  three  daughters. 

ENGLISH  NOTES. 

In  JVharton  v.  Barker  (1858),  4  K.  &  J.  483,  there  was  a  gift  in  a 
future  contingency  "  unto  the  person  or  persons  thoU  may  theti  he  con- 
sidered as  my  next  of  kin  and  personal  representatives,  agreeable  to 
the  order  of  the  Statute  of  Distributions."  Vice-Cbancellor  Sir  W. 
Paqk-Wood,  after  adverting  to  the  general  rule  that  the  "next  of 
kin"  in  a  gift  following  a  life  estate  are  the  persons  who  answer  that 
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description  at  the  time  of  the  testator's  death,  and  the  further  rule  that 
the  mere  circumstance  that  the  person  to  whom  the  previous  life  in- 
terest is  bequeathed  is  also  one  of  such  next  of  kin,  observed  that  the 
application  of  these  rules  can  only  be  prevented  by  a  clear  indication 
in  the  will  that  in  the  particular  limitation  in  question  the  testator  did 
not  intend  them  to  be  applied.  ^'For  this  purpose/'  he  said,  <Hhe 
intention  must  be  clear  and  unambiguous.  These  words  of  futurity 
are  insufficient.*'  However,  upon  an  elaborate  review  of  the  authori- 
ties, he  held  the  words  of  this  particular  will  were  sufficient  to  exclude 
the  rule,  and  that  the  next  of  kin  must  be  ascertained  as  at  the  time  of 
the  succession  opening.  This  decision  was  followed  by  Pobteb,  M.  B., 
for  Ireland,  in  Valentine  v.  FUzsimons,  1894,  1  Ir.  93. 

In  BuUock  V.  Dovms  (1860),  9  H.  L.  C.  1,  there  was  a  gift  of 
residue  in  trust  for  his  son  for  life,  and  after  his  death,  if  there  was 
not  any  child  of  the  son,  <<  then  to  stand  possessed  of  the  same  in  trust 
for  such  person  or  persons  of  the  blood  of  me  as  would,  by  virtue  of 
the  Statutes  of  Distribution  of  Intestates'  Effects,  have  become,  and 
been  then  entitled  to,  in  case  I  had  died  intestate."  It  was  held  that, 
on  the  death  of  the  son  without  issue,  the  bequest  took  effect  as  a  vested 
interest  in  the  statutory  next  of  kin  of  the  testator,  ascertained  as  at  the 
time  of  his  death,  namely,  the  son  (the  life  tenant)  and  the  testator's 
four  daughters ;  and  that  the  residue  accordingly  became  divisible  into 
five  shares,  of  which  the  personal  representatives  of  the  son  took  one,  and 
his  sisters  (daughters  of  the  testator)  the  other  four  shares.  The  con- 
struction was  explained  by  Lord  Campbell,  L.  C,  as  follows:  ^'The 
son  was  one  of  the  class  who,  as  next  of  kin  of  the  testator,  would  have 
been  entitled,  at  the  testator's  death,  to  his  personalty  had  he  died  in- 
testate ;  and  the  son  having  died  without  having  had  any  children,  his 
personal  representatives  primd  facie  are  entitled  to  an  equal  share 
with  his  four  surviving  sisters."  Then,  after  referring  to  Wharton 
V.  Barker  {supra)  ^  in  which  the  Vice-Chancellor  Wood  found  a  clear 
indication  of  contrary  intention,  he  said:  ''But  in  the  will  now  to  be 
construed  nothing  appears  to  indicate  an  intention  in  the  testator  con- 
trary to  the  general  rule;  and,  on  the  contrary,  the  second  'then'  in 
this  limitation  seems  expressly  to  refer  to  the  time  of  the  testator's  death 
as  the  period  when  the  class  was  to  be  ascertained." 

The  rule  was  followed,  and  the  same  construction  of  the  word  '^  then  " 
applied,  by  the  Court  of  Appeal  and  House  of  Lords,  in  Mortimer  v. 
Slater,  Mortimore  v.  Mortimore  (1877),  7  Ch.  D.  322,  4  App.  Cas. 
488,  47  L.  J.  Ch.  134,  48  L.  J.  Ch.  470.  The  testator  in  that  case 
bequeathed  £12,000  consols  to  trustees  upon  trust  as  to  £3000,  part 
thereof  to  pay  the  income  to  his  daughter  Sarah  during  her  life,  for 
her  separate  use  and  without  power  of  anticipation,  and  after  her  death 
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in  trust  for  her  children.  The  will  then  proceeded:  ''And  in  case  my 
said  daughter  Sarah  shall  die  without  leaving  issue  her  suryiving,  then 
I  will  and  direct  that  the  interest  and  dividends  of  the  said  sum  of 
£3000  consols  be  paid  and  divided  to  and  among  such  of  my  said  other 
daughters  as  shall  then  be  living,  and  to  the  survivor  and  survivors, 
whether  single  or  married,  but  to  and  for  their  sole  and  separate  use 
and  benefit.  And  from  and  immediately  after  the  decease  of  my  last 
surviving  daughter,  that  the  said  sum  of  £3000  consols  be  paid  and 
divided  to  and  among  the  child  or  children  of  any  such  last  surviving 
daughter;  and  if  there  shall  be  no  such  children,  that  the  same  be  paid 
to  such  person  or  persons  as  will  then  be  entitled  to  receive  the  same  as 
my  next  of  kin  under  the  Statute  for  the  Distribution  of  Intestates' 
Estates."  There  were  similar  trusts  of  sums  of  £2000  each  for  the  other 
three  daughters,  Eebecca,  Mary,  and  Frances,  and  their  respective  chil- 
dren, if  any,  with  a  similar  gift  over.  Only  one  of  the  four  daughters 
(Eebecca)  married,  and  she  left  children ;  and  on  the  death  of  the  last 
survivor  of  the  daughters,  the  question  arose  what  became  of  the  shares 
given  in  the  first  instance  to  the  three  daughters  who  died  unmarried. 
The  statement  of  claim  asked  for  a  declaration  that  the  persons  entitled 
to  the  three  legacies  of  £3000  consols  primarily  bequeathed  for  the 
benefit  of  Sarah,  Mary,  and  Frances,  were  the  testator's  next  of  kin, 
according  to  the  Statutes  of  Distribution,  living  at  his  death,  or  the 
legal  personal  representatives  of  each  of  them  as  were  dead."  The 
Court  of  Appeal,  reversing  the  decision  of  Bacon,  V.-C,  considered 
that  the  case  was  covered  by  the  authority  of  Bullock  v.  Dotones,  and 
declared  the  title  in  accordance  with  the  statement  of  claim.  The  House 
of  Lords  unanimously  agreed  with  the  Court  of  Appeal. 

As  to  the  interpretation  of  the  words  "heir"  or  "heir-at-law"  used 
in  relation  to  personalty,  the  question  came  before  the  Master  of  the 
Rolls  in  Smith  v.  Butcher  (1878),  10  Ch.  D.  113,  48  L.  J.  Ch.  136. 
The  testator,  by  a  will  made  in  1820,  and  not  attested  so  as  to  pass 
real  estate,  made  the  following  bequest:  "The  rest  of  my  property 
which  may  arise  from  debts  due  to  me,  money  in  the  funds,  or  other- 
wise, from  the  sale  of  my  furniture,  books,  and  from  any  other  source, 
I  desire  may  be  placed  in  the  public  funds,  and  the  interest  arising 
therefrom  to  be  equally  divided  among  the  children  of  my  brother  during 
their  lives,  and  on  the  decease  of  either  of  them,  his  or  her  share  of  the 
principal  to  go  to  his  or  her  lawful  heir  or  heirs."  The  question  was 
who  were  the  persons  entitled  under  the  words  "  lawful  heir  or  heirs." 
The  Master  of  the  Eolls  held,  on  the  authorities  summed  up  by 
Lord  St.  Leonards  in  Be  Beauvoir  v.  De  JBeauvoir^  3  H.  L.  C.  624, 
that  the  words  "heir  or  heirs,"  although  used  in  relation  to  a  gift  of 
personal  estate,  must,  in  the  absence  of  context  showing  a  contrary 
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intention,  bear  their  ordinary  and  primary  meaning  as  the  heirs  en- 
titled to  succeed  to  real  estate. 

Smith  v.  Butcher  was  distinguished  by  Kay,  J.,  in  Re  Stannard^ 
Stannard  v.  Burt  (1883),  b2  L.  J.  Ch.  355,  48  L.  T.  660,  where  the 
gift  was  '"  to  the  surviving  sisters  or  sister  of  my  wife  or  their  heirs." 
Kay,  J.,  observed  that  the  use  of  the  word  ''  heirs,"  as  a  word  of  sub- 
stitution, afforded  sufficient  context  for  the  construction  of  "heirs"  in 
the  sense  of  next  of  kin  entitled  under  the  Statute  of  Distributions. 

A  similar  interpretation  was  adopted  by  Peabson,  J.,  in  Keay  v. 
Boulton  (1883),  25  Ch.  D.  212,  54  L.  J.  Ch.  48,  49  L.  T.  631,  32  W.  R. 
591,  where  the  testator  gave  real  and  personal  estate  to  his  wife  on 
trust  for  herself  for  life,  and  requesting  that  after  her  decease  the  prop- 
erty should  be  divided  amongst  his  children,  "or  such  of  them  as  shall 
be  then  surviving  or  their  heirs.''  Pearson,  J.,  held  that  the  sur- 
viving children  and  the  "heirs"  of  the  deceased  children  took  together 
as  forming  one  class;  and  that  the  "heirs,"  being  intended  to  take  by 
way  of  substitution,  must  take  accordingly  to  the  quality  of  the  sub- 
ject, —  the  heir-at-law  being  substituted  in  respect  of  the  realty,  and 
the  statutory  next  of  kin  in  respect  of  the  personalty. 

Smith  V.  Butcher  (supra)  was  followed  by  Porter,  M.  R.,  for  Ire- 
land, in  In  re  Bishop  &  Richardson's  Contract^  1899,  1  Ir.  71,  where 
the  testator  divided  lands  in  which  he  had  a  chattel  interest  to  his  son 
J.  for  life,  "and  at  his  decease  to  his  eldest  son  or  heir-at-law."  These 
words  he  considered  to  be  even  more  clearly  in  favour  of  the  heir-at- 
law  than  the  words  in  Smith  v.  Butcher, 

AMERICAN  NOTES. 

The  principal  case  and  the  rule  deduced  therefrom  state  the  law  as  it  is 
generally  declared  by  the  American  decisions.  The  heirs  or  next  of  kin  of 
the  testator  to  whom  a  gift  over  is  made  upon  the  contingency  of  a  failure  of 
other  designated  beneficiaries,  are  the  persons  having  that  relation  to  him  at 
the  time  of  his  death.  Rotch  v.  Rotch^  173  Massachusetts,  125;  Rotch  v.  Lor- 
ing,  169  id.  190;  Shaw  v.  Eckley,  169  id.  119;  Whall  v.  Converse,  146  id.  845; 
Minot  V.  Harris,  132  id.  528  ;  Dove  v.  Torr,  128  id.  88;  Minot  v.  Tappan,  122 
id.  535;  Kellett  v.  Shepard,  139  Illinois,  438;  Lawrence  v.  McArter,  10  Ohio, 
87 ;  Ruggles  v.  Randall,  70  Connecticut,  44  ;  Morris  v.  BoUes,  65  id.  45. 

In  Abbott  V.  Bradstreet,  3  Allen  (Mass.),  587,  589,  it  is  said  in  the  opinion, 
that  **  the  rule  is  well  settled  as  a  general  rule  of  construction,  that  a  bequest 
or  devise  to  *  heirs  '  or  *  beirs-at-law '  of  a  testator  will  be  construed  as  refer- 
ring to  those  who  are  such  at  the  time  of  the  testator's  decease,  unless  a  dif- 
ferent intent  is  plainly  manifested  by  the  will,"  that  **  where  such  an  intent  is 
plainly  manifested,  it  will  of  course  prevail,"  and  that  *'  this  rule  is  a  conse- 
quence of  the  preference  which  the  law  gives  to  vested  over  contingent  re- 
mainders.''   In  Fargo  v.  Miller,  150  Massachusetts,  225,  229,  the  Court  say : 
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"  The  rule  is  undoubtedly  the  same  when  the  devise  or  bequest  is  to  the  next 
of  kin  of  the  testator,  as  when  it  is  to  the  heirs  of  the  testator.  The  cases  on 
this  subject  are  collected  in  the  opinion  in  Abbott  v,  Bradstreet,  and  subsequent 
decisions  have  emphasized  the  rule  there  stated." 

The  rule  was  followed  where  the  word  '*  then  "  was  inserted  in  the  clause 
providing  for  a  gift  over  to  heirs,  and  is  regarded  as  merely  defining  the  time 
when  tlie  gift  over  is  to  vest  in  enjoyment,  as  where  a  testator,  after  devising^ 
the  residue  of  his  real  estate  to  his  daughters  and  the  survivor  of  them  until 
death  or  marriage,  provided  that,  "  after  the  marriage  or  death  of  my  sorviv- 
ing  daughter  taking  under  this  item,  the  estate  herein  devised  shall  descend 
to  those  persons  who  may  then  be  entitled  to  take  the  same  as  my  heirs."  It 
was  held  that  the  devise  over  was  to  those  who  were  the  heirs  of  the  testator 
at  the  time  of  his  death.  Dove  v.  Torr,  128  Massachusetts,  38.  And  see 
Welch  V.  Brimmer,  169  id.  204. 

Where  a  life  estate  is  given  to  one  who  is  the  sole  presumptive  heir  of  the 
testator,  and  there  is  a  gift  over  to  the  testator's  heira-at-law,  it  has  been  held 
in  some  cases  that  there  is  a  presumption  that  the  testator  did  not  intend  that 
the  remainder  should  go  to  such  life  tenant,  and  therefore  that  the  testator's 
heirs-at-law  should  be  determined  as  of  the  death  of  the  life  tenant.  Hardy 
V.  Gagey  66  New  Hampshire,  552 ;  Pinkham  v.  Blair j  57  id.  226  ;  Delaney  v. 
McCormack,  88  New  York,  174.  In  Welch  v.  Brimmer,  169  Massachusetta, 
204,  211,  Chief  Justice  Field,  for  the  Court,  said :  *'  When  a  life  estate  is 
given  to  one,  and  the  remainder  on  his  death  to  the  heirs-at^law  of  the  testar 
tor,  and  the  life  tenant  is  one  of  these  heirs,  this  fact  alone  has  been  held  not 
sufficient  to  take  the  case  out  of  the  general  rule  that  the  heirs-at-law  of  the 
testator  are  to  be  determined  as  of  the  time  of  his  death,  unless  it  plainly  ap- 
pears from  other  provisions  of  the  will  that  the  testator's  intention  was  that 
they  should  be  determined  as  of  some  other  time.  But  when  the  person  to 
whom  the  property  is  given  for  life  is  sole  heir  presumptive  of  the  testator  at 
the  time  when  the  will  is  made,  and  will  continue  to  be  such  if  he  lives  until 
the  death  of  the  testator,  unless  there  are  some  changes  in  the  testator's  family 
relations  or  in  the  laws,  which  the  will  apparently  does  not  contemplate, 
whether  that  person  will  take  a  remainder  given  on  the  death  of  the  life  ten- 
ant to  the  heirs-at-law  of  the  testator,  if  there  is  nothing  else  in  the  will  to 
determine  as  of  what  time  the  heirs  of  the  testator  are  to  be  ascertained,  has 
occasioned  a  good  deal  of  doubt.  The  present  tendency  of  the  law  in  England 
seems  to  be  that  this  fact  alone  would  be  held  not  enough  to  take  the  case  out 
of  the  general  rule.  In  this  Commonwealth  the  intimations  are  perhaps 
doubtfully  the  other  way."    Citing  numerous  cases. 

A  testator  devised  property  in  trust  for  the  benefit  of  one  of  his  sons  for 
life,  and  directed  the  trustees,  in  default  of  any  issue  of  such  son,  to  *<  convey 
and  transfer  the  same  to  my  heirs-at-law."  This  son  died  without  issue, 
never  having  been  married.  Another  son  of  the  testator  died  before  the  son 
who  was  given  a  life  estate,  having  in  his  lifetime  been  declared  a  bankrupt, 
and  leaving  a  widow  and  children.  It  was  held  that  the  last  named  son  took 
a  vested  interest  in  the  trust  estate  which  passed  to  his  assignee  in  bank- 
ruptcy.    Minot  V.  Tappan,  122  Massachusetts,  585. 
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Of  course  the  testator  may,  by  proper  words,  fix  upon  some  time  subse- 
quent to  the  testator's  death  for  determining  who  are  the  persons  entitled  as 
his  heirs  or  next  of  kin ;  and  the  testator's  intention  that  these  classes,  or 
either  of  them,  shall  be  determined  at  a  time  subsequent  to  his  death,  may  be 
implied  from  the  general  provisions  of  the  will.  Thus,  where  a  testator  gave  a 
fund  in  trust  for  his  wife  for  life,  with  power  to  dispose  of  the  same  upon  her 
death  by  her  will,  but  providing  that  if  she  made  no  will,  then  part  of  the  fund 
was  to  be  paid  to  the  testator's  '*  heirs4kt-law  then  surviving,  they  taking  by 
right  of  representation,"  it  was  held  that  the  bequest  over  was  to  those  who 
were  the  testator's  heirs-at-law  at  the  time  of  his  wife's  death.    The  Court,  by 

C.  Allen,  J.,  said  :  *'  The  gift  was  only  to  heirs-at-law  then  surviving.  There 
was  no  gift  to  any  heir-at-law  except  to  heirs-at-law  surviving  at  the  time 
fixed.  It  was  necessarily  wholly  uncertain  who  would  fall  within  that  class.  It 
was  indeed  possible  that  all  of  those  persons  who  were  heirs-at-law  at  the  tes- 
tator's death  might  die  before  the  time  would  come  for  this  gift  to  take  effect. 
The  remainder  was  contingent.  It  was  not  like  a  gift  over  to  several  persons 
named  or  clearly  defined,  with  a  provision  that  if  one  or  more  should  die  the 
survivors  should  take.  In  such  case  it  has  been  considered  that  the  remainder 
is  vested,  but  determinable  upon  the  happening  of  a  contingency."  Wood  v. 
BuUard,  151  Massachusetts,  824,  333.  And  see  Heard  v.  Read,  169  id.  216; 
Bigelow  v.  Clapy  166  id.  88;  Codman  v.  Brooks,  167  id.  499;  Blagge  v.  £alchj 
162  United  States,  439. 


No.  27.  — HOLMES  v.  MEYNEL. 
(1683.) 

No.  28.  — DOE  D.  GORGES  v.  WEBB. 
(1808.) 

RULE. 

Where,  after  a  gift  to  tenants  in  common  in  tail,  there 
is  a  gift  over  on  failure  of  issue  of  all  the  tenants,  they 
take  cross-remainders  in  tail. 

Holmes  v.  HtjneiL 

Raym.  452-456. 

Devise.  —  Estates  Tail.  —  Tenants  in  Common.  —  Oift  over.  —  Cross 
Remainders. 

On  the  demise  of  Francis  Meynel  of  the  moiety  of  the 
manors  of  Meynel-Langley  and  Kirk-Langley  300  messu-  [452] 
ages,  500  acres  of  land,  200  acres  of  meadow,  and  500  acres 
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of  pasture  in  Meynel-Langley  and  Kirk-Langley.     Upon  Not  guilty 
pleaded,  the  jury  find  a  special  verdict,  viz.: 

That  one  Isaac  Meynel  was  seised  in  fee  entirely  as  well  of   the 
manor  of  Meynel  and  Eirk  Langley,  as  of  all  the  tenements  in  the 
declaration,  2  November,  1675,  made  his  will  in  writing  thus  :   I 
give  and  devise  all  my  lands  in  Meynel  and  Kirk  Langley  in   the 
county  of  Derby  unto  my  two   daughters   Elizabeth   and  A.nne 
Meynel,  and  their  heirs,  equally  to  be  divided  betwixt  them  :   and 
in  case  they  happen  to  die  without  issue,  then  I  give  and  devise 
all  the  said  lands  to  my  nephew  Francis  Meynel,  eldest  son  of  my 
brother  William  Meynel,  deceased,  and  to  the  heirs  male  of   his 
body ;  and  for  want  of  such  issue,  to  William  Meynel,  brother  of 
the  said  Francis,  and  the  heirs  male  of  his  body,  the  remainder  to 
Godfrey  Meynel,  brother  of  the  said  Francis  and  William  in  tail 
male,  the  remainder  to  John  brother  of  the  said  Francis,  William^ 
and  Godfrey  in  tail  male ;  and  for  want  of  such  issue  1  give  and 
devise  the  said  lands  to  the  next  heir  male  of  the  name  and  family 
of  the  Meynels,  and  died  without  issue  male,  having  issue  Eliza- 
beth,  now   defendant,  and  Anne,  his   two  only  daughters,  who 
entered  and  became  seised  protU  Lex,  &c.    Anne  died  without  issue 
Francis  the  lessor  of  the  plaintiff  entered. 

And  if  for  the  plaintiff,  for  the  plaintiff,  &c. 

After  several  arguments  at  the  bar,  the  Court,  by  the  mouth  of 
the  Chief  Justice,  gave  judgment  for  the  defendant.  I  had  pre- 
pared my  argument,  as  the  rest  of  the  Judges  had  done ;  but  in 
regard  we  were  all  unanimous,  it  was  thought  needless  for  us  all  to 
argue.     My  argument  follows :  — 

In  this  case  two  points  have  been  raised. 
[*  453]        *  1.  What  estate  Elizabeth  and  Anne  have  by  this  will. 
2.  Whether   upon   the   death   of  Anne   without  issue 
Francis  in  remainder  takes  anything? 

As  to  the  1st,  I  conclude  that  Elizabeth  and  Anne  have  several 
estates  tail  by  moieties ;  for  though  the  devise  be  to  them  and 
their  heirs  in  the  beginning,  yet  when  the  will  afterwards  says, 
And  if  they  die  without  issue,  it  shows  that  (heirs)  was  intended 
heirs  of  their  bodies  :  so  it  hath  been  construed  in  grants. 

5  Hen.  V.  6  a.  Lands  granted  to  man  and  his  wife,  &  aliis  hcBred- 
ibvs  of  the  husband,  if  the  heirs  of  the  husband  and  wife  shall 
die  sine  hceredibus  de  se,  the  husband  and  wife  had  an  entail :  A 
fortiori  in  a  will,  2  Cro.  448.    King  v.  Rumbal,  where  many  books 
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are  cited ;  and  Bridgman  1,  Bdl  v.  Brovm;  so  that  as  to  this  pointy 
't  is  not  much  denied  on  either  side. 

As  to  the  2nd  point.  I  conceive  Francis  takes  nothing  upon  the 
death  of  Anne,  but  that  her  part  remains  to  her  sister  by  way  of  a 
cross  remainder. 

1.  I  take  notice  that  the  main  design  and  intent  of  the  testator 
was,  that  in  the  first  place  he  would  take  care  of  his  own  children, 
and  then  look  after  the  continuation  of  his  own  name  and  family ; 
for  first  he  gives  to  his  daughters,  and  afterwards  the  remainders 
to  his  nephews,  then  to  the  next  heir  male  of  the  name  and  family 
of  the  Meynels,  following  herein  the  law  of  nature,  and  the  ordi- 
nary course  of  the  world. 

That  this  was  the  intent  appears  by  the  words  of  the  will :  1.  In 
case  (they)  die  without  issue,  i.  e.  both  of  them,  't  is  not  they  or 
either  of  them.  2.  All  the  said  lands,  which  intends  both  parts, 
and  not  a  moiety ;  and  all  cannot  pass  till  both  are  dead  without 
issue.  And  if  the  testator  had  been  asked,  what  he  meant  by  the 
lands  going  to  his  nephew  after  the  death  of  his  daughters  without 
issue,  he  would  have  answered,  that  he  should  have  the  lands 
when  both  of  his  daughters  should  be  dead  without  issue,  and  not 
before. 

2.  This  intent  consists  with  the  rules  of  law  for  't  is  a  general  rule 
That  a  will  shall  never  be  construed  by  implication  to  disinherit 
the  heir-at-law,  unless  such  implication  be  necessary,  and  not  only 
constructive  and  possible.  13  Hen.  VII.  17,  Br.  Devise,  52.  A  man 
devised  his  goods  to  his  wife  and  after  the  decease  of  his  wife,  his 
son  and  heir  shall  have  the  house  wherein  his  goods  are :  the  son 
shall  not  have  the  house  during  the  wife's  life ;  for  though 

it  be  not  *  expressly  devised  to  the  wife,  yet  by  his  [*454] 
intent  it  appears,  that  the  son  shall  not  have  it  during  her 
life,  and  therefore  it  is  a  good  devise  to  the  wife  by  implication, 
and  the  devisor's  intent ;  but  if  it  were  a  devise  to  a  stranger  after 
the  death  of  the  wife,  the  heir  shall  have  it  during  the  wife's  life, 
because  it  is  not  a  devise  to  the  wife  by  a  necessary  implication. 

Hill.  20  &  21  Car.  II.  0.  B.  Gardner  v.  Sheldon,  Vaughan,  295. 
William  Rose  made  his  will  thus,  my  will  and  meaning  is,  that  if 
it  happen  that  my  son  George,  Mary  and  Katharine  my  daughters, 
do  die  without  issue  of  their  bodies,  then  all  my  freeholds  shall 
come,  remain,  and  be  to  my  nephew  William  Rose  and  his  heirs 
for  ever.    Resolved  the  son  and  daughters  had  no  estate  by  the  will. 
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and  so  are  the  books  of  Moor,  7,  pi.  24,  and  123,  pL  269  ;  2  Cro.  74 
&  75,  Horton  v.  HorUm. 

In  our  case  here  is  no  necessary  implication  that  Francis  must 
take  immediately  after  the  death  of  Anne  without  issue,  for  Elizar 
beth  is  still  alive,  and  he  is  not  to  have  the  land  till  the  devisor's 
daughters  shall  die  without  issua 

2.  Had  the  testator  set  forth  at  length  the  cross  remainders, 
this  question  had  been  out  of  doubt.  Now  he  being  ino'ps 
Consilli  we  ought  by  construction  to  make  his  words  answer 
his  intent,  appearing  in  other  parts  of  the  will,  as  near  as 
may  be. 

As  for  authorities  we  must  not  expect  many  in  case  of  a  will, 
for  the  old  books  cannot  have  any  unless  of  a  devise  by  custom, 
which  is  rare ;  and  every  case  upon  a  will  stands  upon  its  own 
legs,  according  to  the  penning  thereof ;  yet  Mich.  32  Eliz.  C.  B.  4 
Leon.  14,  pL  51,  is  direct  in  the  point.  The  case  was,  A.  seised  of 
lands  had  issue  two  sons,  and  devised  part  to  his  eldest  in  tail,  and 
the  other  part  to  his  younger  in  tail,  with  this  clause  in  the  will, 
that  if  any  of  his  sons  died  without  issue,  that  then  the  whole 
land  should  remain  to  a  stranger  in  fee,  and  died ;  the  sons  entered 
into  the  lands  devised  to  them  respectively,  and  the  younger  died, 
without  issue,  and  he  to  whom  the  fee  was  devised  entered :  and 
adjudged  that  his  entry  was  not  lawful,  and  that  the  eldest  son 
should  have  the  land  by  the  implicative  devise. 

As  to  the  cases  objected,  which  are,  Cro.  Jac.  655,  OUbert  v.  Witty. 

A  devise  of  three  several  messuages  to  three  several  children, 

provided  if  all  my  said  children  shall  die  without  issue 

[*  455]  of  their  bodies,  then  all  the  said  messuages  shall  *  remain 

to  my  wife  and  her  heirs,  and  two  died.    Resolved  the 

wife  shall  have  the  two  parts. 

Eesp.  That  differs  much  from  this  case,  because  there  are  three 
devises,  in  which  case  cross  remainders  will  be  more  difficultly 
settled ;  for  whether  the  survivors  shall  be  joint  tenants  for  life 
with  several  inheritances,  or  tenants  in  common  in  tail,  would  be 
perhaps  some  question,  as  appears  by  the  report  of  the  same  case,  2 
Roll.  Sep.  281.    But  in  our  case  no  such  difficulty  can  arise. 

Object  Pasch.  12  Jac.  C.  B.  Johnson  v.  Smarts  2  Roll.  Abr. 
416,  F.  pi.  3.  A  devise  to  two  for  their  lives,  remainder  to  their 
two  sons,  equally  to  be  divided  and. to  their  heirs,  and  each  of 
them  to  be  the  other's  heir  ;  and  if  they  both  shall  die  without 
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issue,  the  remainder  to  another ;  one  dies,  his  share  shall  go  to  the 
remainder-man. 

Resp.  This  case  cannot  be  law,  because  'tis  apparent  that  each 
of  them  was  to  be  the  other's  heir,  which  is  as  plain  a  cross 
remainder  as  can  be.  2.  This  case  was  received  by  Roll  from 
some  other  hand,  and  it  is  reported  in  a  private  report  to  be  quite 
another  case  :  for  't  was  upon  evidence  in  a  trial  at  bar  in  a  case 
of  a  surrender  of  a  copyhold,  and  not  a  devise  ;  and  Roll  could  not 
be  a  reporter  at  that  time,  for  't  was  before  he  came  to  study  the 
law.  And  each  to  be  the  other's  heir  makes  a  cross  remainder. 
Br.  Devise,  38,  Done,  44,  Pet.  Br.  94,  b.  pi.  431. 

Object.  Dyer,  326,  a.  HurMey's  Case  which  was,  that  he  being 
seised  of  two  houses,  one  in  St.  Michael  Queenhith,  and  the  other  in 
St.  Michael  Flesh-Shambles,  which  last  parish  was  laid  to  the 
parish  of  Christ-Church  in  London,  and  devises  that  house  in  St. 
Michael  Flesh-Shambles  to  his  wife  for  life,  the  remainder  to  a 
woman  and  her  brother,  and  the  heirs  of  their  bodies,  and  for 
default  of  such  issue,  to  the.  right  heirs  of  the  devisor;  the 
brother  dies  without  issue;  the  sister  hath  issue,  and  dies;  and 
whether  the  entire  house  shall  go  to  the  issue,  or  only  the  moiety* 
and  the  other  moiety  to  the  heir  of  the  devisor,  was  the  question. 

Resp.  Though  this  question  is  put  in  the  book,  yet  I  find  no 
argument  of  it ;  and  that  case  will  differ  from  this,  in  regard  there 
the  particular  estates  were  not  limited  to  the  children,  but  to 
strangers,  and  so  entrenches  not  upon  the  rule  in  13  Hen.  VII. 
whereby  an  heir  is  disinherited.  And  Dyer  seems  to  intimate,  that 
the  pleading  of  the  case  was  more  insisted  upon  than  this  point ; 
for  he  puts  the  stress  of  the  case  to  lie  upon  the  pleading, 
that  the  house  lay  in  the  *  parish  of  Christ-Church,  [*456] 
whereas  the  will  says,  in  St  Michael  Flesh-Shambles, 
without  averment  of  the  union  of  those  parishes.  And  1  And.  21, 
says,  the  stress  of  the  case  was  upon  the  apportionment  of  rent. 

As  to  Justice  Windham* 8  Case  (2  R  C.  750),  't  is  not  to  our  pur- 
pose, because  that  is  the  case  of  a  deed,  which  must  be  taken 
strongest  against  the  grantor :  here  it  is  the  case  of  a  will,  the  con- 
struction whereof  is  to  be  made  according  to  the  intent  of  the 
devisor. 

And  so  upon  the  whole  matter,  in  regard  the  words  make  against 
the  plaintiff,  and  the  intent  makes  for  the  defendant,  I  conceive 
judgment  ought  to  be  given  for  the  defendant. 
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1  Taunt.  234-240  (9  B.  R.  754). 

Gift  of  Tenants  in  Common*  —  Gift  over  on  Failure  of  Inue.  —  Cross  remainders 

implied, 
[2d4]      Wherever  it  appears  to  be  the  intention  of  a  testator  that  the  whole  of 
his  estate  shall  go  over  together,  npon  the  failure  of  issae  of  more  than 
two  tenants  in  common,  cross  remainders  shall  be  implied  between  them  in 
the  meantime,  in  order  to  effectuate  that  intent. 

In  this  ejectment,  which  was  tried  at  the  Monmouth  Spring  As- 
sizes, 1808,  before  Gbaham,  B.,  a  verdict  was  found  for  the  plaintiff, 
subject  to  the  opinion  of  the  Court,  upon  a  case,  which  stated,  that 
Frances,  the  wife  of  Thomas  Fettiplace,  being  seised  in  fee  of  the 
moiety  of  certain  manors  and  estates  in  the  county  of  Monmouth, 
and  no  others,  and  having  power  to  dispose  of  them  by  writing  in 
nature  of  a  will,  in  the  due  execution  of  such  power  devised  the 
same  by  the  descriptions  of  all  that  her  moiety  of  the  several  man- 
ors therein  named,  and  her  moiety  of  all  manner  of  tithes  of  grain 
in  certain  parishes  enumerated,  and  all  other  her  manors,  messu- 
ages, lands,  tenements,  and  hereditaments  whatsoever,  situate  in 
the  county  of  Monmouth,  or  elsewhere  in  Great  Britain,  to  her  hus- 
band for  his  natural  life,  and  after  his  decease  she  devised  all  her 
said  moiety  of  the  manors,  messuages,  lands,  tenements,  heredita- 
ments, and  other  the  premises  unto  her  youngest  son  Charles  Fetti- 
place for  his  natural  life;  and  after  the  determination  of  that 
estate,  to  the  use  and  behoof  of  John,  Lord  Chedworth,  and  his 
heirs  for  the  natural  life  of  the  said  Charles  Fettiplace,  upon  trust 
for  preserving  the  contingent  remainders ;  and  after  the  de- 
[*  235]  cease  of  the  said  Charles  Fettiplace,  she  gave  the  same  •moi- 
ety of  the  said  manors,  messuages,  lands,  tenements,  and 
hereditaments,  and  other  the  premises  to  his  first  and  other  sons, 
and  to  the  heirs  male  of  their  bodies,  severally,  successively,  and 
in  remainder ;  and  in  default  of  such  issue  she  gave  the  same  moi- 
ety to  his  daughter  and  daughters  as  tenants  in  common,  and  to 
the  heirs  of  their  bodies ;  and  in  default  of  such  issue  she  gave  the 
same  moiety  to  her  eldest  son  Robert  Fettiplace  for  his  natural  life, 
with  remainder  to  the  same  trustee  to  preserve  the  contingent  re- 
mainders ;  and  after  the  decease  of  the  said  Robert  Fettiplace  she 
gave  the  same  moiety  to  his  first  and  other  sons,  and  to  the  heirs 
male  of  their  bodies  successively ;  and  in  default  of  such  issue,  she 
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gave  the  said  moiety  of  the  same  manors  and  premises  to  his 
daughter  and  daughters  as  tenants  in  common,  and  to  the  heirs  of 
their  bodies ;  and  in  default  of  such  issue  she  gave  the  said  moiety 
of  the  same  manors  and  premises  to  her  three  daughters  Frances 
Fettiplace,  Mary  Fettiplace,  and  Arabella,  and  to  the  heirs  of  their 
bodies  respectively,  as  tenants  in  common ;  and  in  default  of  such 
issue,  she  gave  the  same  to  her  own  right  heirs  for  ever.  The  case 
then  stated  the  death  of  the  testatrix  and  of  several  of  the  devisees 
and  those  claiming  under  them,  and  stated  the  result  to  be,  that 
unless  cross  remainders  were  created  or  implied  by  the  devise  in 
the  will  of  Mrs.  Fettiplace  to  her  daughters  and  to  the  heirs  of 
their  bodies,  the  lessors  of  the  plaintiff  were  entitled  to  twenty-five 
undivided  three  hundred  and  sixtieth  parts  of  the  premises.  If 
cross  remainders  were  created  by  that  devise,  the  lessors  of  the 
plaintiff  were  not  entitled ;  and  in  that  case  a  nonsuit  was  to  be 
entered. 

Williams,  Serjt.,  in  support  of  the  verdict.  —  The  doctrine  of  cross 
remainders  has  of  late  years  undergone  considerable  changes.  Mr. 
Conyers,  who  argued  the  case  of  Cook  v.  Oerrard,  1  Saund.  185, 
contended,  that  in  the  case  of  Gfilbert  v.  Witty,  Cro.  Jac. 
655,  the  Court  was  *  compelled  by  necessity  to  construe  [*  236] 
that  the  wife  should  immediately  after  the  death  of  the 
two  sons  take  the  messuages  devised  to  them,  because  the  Judges 
could  not  make  cross  remainders  among  three ;  and  that  for  that 
reason  alone  they  had  determined  that  the  wife  should  take  imme- 
diately after  the  death  of  the  sons,  because  there  was  no  other  to 
take.  Lea,  Ch.  J.,  thought  otherwise,  because  the  question  arose  on 
a  wiU,  and  it  was  not  the  testator's  intent  to  prefer  the  feme  as  long 
as  he  had  issue  of  his  body.  This  intent  appeared  by  the  word  "  all ; " 
the  words  of  the  devise  being  these :  that  if  all  his  said  children 
should  depart  this  life  without  issue,  then  his  messuages  should 
remain  and  be  to  Margery  his  wife  and  her  heirs.  But  the  Court, 
notwithstanding,  resolved  upon  consideration,  that  it  could  not  be 
a  cross  remainder.  And  the  law  was  the  same  in  Lord  Hale's 
time,  who  says  in  Cole  v.  Livingstone,  1  Vent.  224,  that  the  law 
will  not  presume  cross  remainders  even  between  two,  in  the  case  of 
a  deed,  nor  even  in  a  will,  unless  the  limitation  over  be,  if  they  die 
without  issue  of  their  bodies,  vel  alteritis  eorum.  The  case  of  Com- 
ber V.  Hill,  2  Str.  969  (s.  c.  Cas.  temp.  Hardwicke,  22),  is  not,  in  its 
circumstances,  distinguishable  from  this.    Lord  Hardwicke  there 
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thought,  that  where  remainders  were  to  two,  and  the  heirs  of  their 
respective  bodies,  cross  remainders  were  not  to  be  implied.  He 
was  of  opinion,  that  in  the  devise  over  in  default  of  such  issue,  the 
word  "  such"  might  very  well  refer  to  the  word  *  respective."  And 
the  same  doctrine  was  afterwards  implicitly  adopted  in  WUliams  v. 
Bravm,  2  Str.  996.  What  was  said  in  the  last-mentioned  case  by 
Lord  Hardwigke,  seems  to  be  questioned  by  the  Court  of  King's 
Bench  in  the  subsequent  case  of  WrigM  v.  Holford^  Cowp.  31 ;  but 
there  the  word  **  respective  "  was  not  used :  the  devise  was  to  the  use 
of  all  and  every  the  daughter  and  daughters,  and  to  the  heirs  of 

their  body  and  bodies,  and  in  default  of  such  issue,  then 
[*  237]  over.    Here  *  the  devise  is  to  all  the  daughters,  by  name, 

and  to  the  heirs  of  their  bodies  respectively.  It  would  be 
vain  to  criticise  the  doctrine  supposed  to  have  been  settled  by  the 
cases  of  Atherton  v.  Pye,  4  T.  E.  710  (2  R  R  509).  Fhipard  v. 
Mansfield,  Cowp.  797  and  Ptry  v.  WhiU,  Cowp.  777.  But  the  Courts 
seem  since  to  have  thought  that  they  had  gone  rather  too  far :  for 
in  the  case  of  Doe  d.  Cock  v.  GowpeVy  1  East,  229  (6  R  R  264),  the 
Court  of  Bang's  Bench  very  properly  adjudged  that  there  no  cross 
remainders  were  to  be  implied :  and  it  might  be  thought  that  the 
ancient  rule  had  been  restored,  were  it  not  for  the  subsequent  case 
of  Watson  v.  Faxon,  2  East,  36,  which  must  be  admitted  to  be  fully 
as  strong  as  the  present  case.  In  the  case  of  Doe  v.  Cowper,  Lord 
Kenyon,  Ch.  J.,  recognised  the  authority  of  Comber  v.  Hill,  and  Law- 
rence, J.,  said,  "  it  is  a  settled  rule  that  cross  remainders  shall  not 
be  implied  between  more  than  two,  unless  such  appears  upon  the 
face  of  the  will  to  have  been  the  intention  of  the  testator."  [Law- 
rence, J.  —  Is  that  anything  more  than  a  declaration  that  the  Court 
must  try  to  find  out  what  the  testator  meant?]  In  the  case  of 
Watson  V.  Foxon  cross  remainders  were  implied,  notwithstanding 
the  word  "respective"  was  used ;  and  Lawrence,  J.,  cited  the  case  of 
Doe  V.  Burville,  2  East,  47  n.  The  present  case,  it  must  be  admitted, 
is  not  distinguishable  from  that  of  Watson  v.  Foxon.  If  the  word 
"  respective,"  on  which  Lord  Hardwickb  so  much  relied,  is  of  no 
weight,  the  point  cannot  be  argued ;  and  if  the  modem  cases  are  to 
be  supported,  the  verdict  cannot  stand. 

Lens,  Serjt.,  contr^,  was  stopped  by  the  Court 

[Sir  James]  Mansfield,  Ch.  J.  —  It  has  been  truly  said,  that  the 
ancient  doctrine  on  this  subject  has  been  broken  in  upon ;  but  it  is 
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wonderful  how  it  ever  became  established.  The  method  to 
bring  the  estate  all  together,  is  to  *  imply  cross  remainders.  [*238] 
Here  the  testatrix  devises  her  moiety  of  her  several  manors 
and  lands,  and  all  her  moiety  of  her  tithes,  &c.,  treating  it  as  one 
entire  subject  of  devise,  to  her  husband  in  the  first  place.  She 
then  adds  several  devises  over,  and  in  each  of  them  she  studiously 
describes  her  estate  by  the  most  collective  and  comprehensive 
terms,  and  devises  all  that  she  had  before  devised,  to  her  sons,  and 
their  sons,  and  their  daughters,  in  succession.  Afterwards,  in  de- 
fault of  such  issue,  she  gives  the  same  moiety  to  her  three  daugh- 
ters, and  the  heirs  of  their  bodies,  as  tenants  in  common,  and  not 
as  joint  tenants ;  and  in  default  of  such  issue  (not  thereby  mean- 
ing her  daughters,  for  to  them  she  gave  estates  respectively,  but  the 
heirs  of  their  bodies),  she  gives  the  same  to  her  own  right  heirs. 
What  was  the  same  ?  It  is  evident  from  every  preceding  devise, 
that  the  same  was  the  whole.  She  had  in  no  part  of  her  will  dis- 
posed of  less  than  the  whole.  It  is  plain  then  that  it  was  not  her 
intention  that  a  part  should  go  to  her  heir-at-law,  but  the  whole : 
she  has  given  him  nothing,  unless  the  issue  all  her  daughters 
should  fail,  when  the  heir-at-law  was  to  take  anything,  he  was  to 
take  the  whole  estate.  Much  stress  has  been  laid  on  that  word 
respectively  by  Judges  of  great  name.  How  the  use  of  the  word 
could  make  any  diiference  in  construing  the  meaning  of  the  testa- 
tor, it  is  difficult  to  discover ;  for  if  the  word  is  omitted,  the  sense 
continues  the  same :  a  devise  to  two  as  tenants  in  common,  and  to 
the  heirs  of  their  bodies,  must  necessarily  mean,  to  the  heirs  of 
their  respective  bodies.  And  yet  the  case  of  PfUphard  v.  Mansfield, 
at  the  time  when  it  was  adjudged,  was  considered  by  many  lawyers 
as  a  very  strong  determination. 

Heath,  J.  —  I  am  adhering  to  the  modem  decisions,  as  being 
most  agreeable  to  reason  and  good  sense.    Great  uncertainty 
would  be  introduced  by  overturning  ♦  them ;  and  it  is  of  [*  239] 
the  utmost  importance  that  the  rules  of  law  affecting  the 
disposition  of  real  property  should  be  known  and  certain. 

Lawrence,  J.  —  Lord  Kenyon,  in  the  case  of   Watson  v.  Foxon, 
and  Lord  Mansfield,  in  that  of  Wright  v.  Rol/ordj  declared  that 
they  could  not  understand  what  Lord  Habdwicke  meant  by  rely- 
ing on  the  word  "  respective."    In  the  case  of  Boe  v.  Clayton,  6  East, 
VOL.  XXV.  —  45 
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628,  which  has  not  been  cited,  the  word  "  respectiye  "  was  not  in- 
troduced into  the  devise,  but  the  Court  determined  that  cross  re- 
mainders were  created,  principally,  on  account  of  this  circumstance, 
that  it  was  a  devise  of  all  the  testator^s  estate.  They  collected 
from  this,  that  it  was  the  testator^s  design  that  it  should  all  go  over 
together.  In  the  present  case  the  testatrix,  by  referring  so  fre- 
quently to  the  same  moiety,  and  using  that  phrase  throughout  the 
will,  shows  that  she  meant  nothing  to  go  over,  unless  all  went 
The  whole  was  to  pass  to  her  heirs  together.  It  therefore  must 
have  been  the  intention  of  the  testatrix,  to  create  cross  remainders, 
for  she  could  not  otherwise  eflfectuate  her  object  As  to  the  word 
"  respectively,"  the  cases  which  have  founded  themselves  on  the  dis- 
tinction of  that  expression  must  now  be  considered  as  having  been 
overruled.  What  Lord  Kenton  said  in  the  case  of  Watson  v. 
Foxon,  merely  amounted  to  this,  that  the  only  thing  necessary  in 
order  to  imply  cross  remainders  was  to  ascertain  the  intention  of 
the  testator ;  no  technical  words  are  required. 

Chambbe,  J.  —  I  am  of  the  same  opinion.  I  wonder,  as  my  Lord 
does,  how  the  old  doctrine  ever  became  established.  The  oldest 
case  is  that  in  Dyer,  303  b,  and  there,  no  difficulty  was  found  in 
giving  cross  remainders  by  implication  among  five ;  that  was  not  a 
stronger  case  than  this.  It  was  necessary  there,  in  order 
[*  240]  *  to  effectuate  the  testator's  apparent  intent,  that  aU  the 
tenants  in  tail  should  take  by  cross  remainders.  So  here, 
the  testatrix  devises  over  the  remainder  of  all  her  moieties  to  her 
daughters  as  tenants  in  common,  and  the  heirs  of  their  bodies :  she 
then  gives  the  same  to  her  right  heirs ;  but  it  is  impossible  that 
the  whole  should  at  once  go  over  to  her  heir,  without  either  de- 
vesting estates  which  are  in  esse,  or  supposing  what  is  almost  im- 
possible, that  all  the  tenants  in  tail  should  die  at  one  moment 
Therefore  cross  remainders  must  be  implied  here. 

Let  the  postea  be  delivered  to  the  defendant 

ENGLISH  NOTES. 

The  principle  is  followed  by  Blackburn,  J.,  in  Powell  v.  HoweUs 
(1868),  L.  R  3  Q.  B.  654,  37  L.  J.  Q.  B.  294.  There  the  gift  was  of 
a  moiety  of  a  tenement  of  laud  "unto  and  between  my  three  nephews, 
W.  T.  and  D.,  in  equal  shares,  and  the  heirs  of  their  body  respectively, 
lawfully  begotten,  and  in  default  of  such  issue  of  any  of  them,  unto 
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Mary  Powell,  widow,  her  heirs  and  assigns  for  ever."  Blackburn,  J., 
construed  **  in  default  of  such  issue  of  any  of  them  "  to  mean  "  in  case 
of  failure  of  issue  of  all  of  them.''  He  said:  ''I  adopt  the  reasoning 
of  (Sir  Jambs  Mansfield)  in  Doe  v.  Webh^  and  say  that  there  was  a 
gift  over  to  Mary  Powel],  and  that  until  the  issue  of  all  three  had  died 
out,  the  share  of  each  passed  to  the  rest  as  a  cross  remainder." 

The  rule  in  Doe  v.  Webb  was  again  followed  and  applied  hy  the 
Master  of  the  Rolls  (Sir  G.  Jessel),  in  Maden  v.  Taylor  (1876), 
45  L.  J.  Gh.  569.  He  explained  the  rule  thus:  ''That  in  order  to 
ascertain  whether  you  should  imply  cross  remainders,  you  have  to 
ascertain  whether  the  testator  intended  that  the  whole  estate  should 
go  over  together.  If  you  once  get  to  that  point,  that  he  intends  the 
whole  estate  to  go  over  together,  you  are  not  to  let  a  fraction  of  it 
descend  to  the  heir-at-law  in  the  mean  time.  You  are  to  assume  that 
what  is  to  go  over  together,  being  the  entire  estate,  is  to  remain  subject 
to  the  prior  limitations  until  the  period  when  it  is  to  go  over  arrives." 

AMERICAN  NOTES. 

The  rule  and  cases  declaring  it  apply  in  the  American  Courts.  In  LiUi- 
bridge  v.  Adie,  1  Mason  (U.  S.),  224,  241,  a  testator  devised  land  to  his  wife 
for  life,  and  alter  his  decease  to  his  two  daughters,  Harriet  and  Clementina 
"  to  them,  their  heirs  and  assigns  for  ever ;  but  in  case  they  should  die  without 
issue,  my  will  is,  that  the  same  shall  go  to  and  rest  in  their  two  sisters,  Mary 
and  Charlotte."  Mr.  Justice  Story,  delivering  judgment,  said:  '*  I  am  clearly 
of  opinion  that  cross  remainders  in  tail  are  to  be  implied  between  the  first  de- 
visees. This  construction  comports  with  the  language  of  the  will  and  the  ap- 
parent intention  of  the  testator,  and  stands  confirmed  by  indisputable 
authorities."  The  learned  Judge,  after  citing  the  leading  case,  Holmes  v. 
Meynely  supra,  said :  '<  This  case  is  in  all  material  respects  like  the  present, 
and  has  been  uniformly  recognized  as  law.  It  is  supported  by  a  series  of 
modern  decisions,  which,  so  far  from  narrowing  the  implication  as  to  cross  re- 
mainders, have  uniformly  enlarged  every  presumption  in  their  favor."  See,  to 
same  effect.  Pierce  v.  Hakes,  23  Pennsylvania  State,  231 ;  Wall  v.  Maguire,  24 
id.  248 ;  Kerr  v.  Vemer,  66  id.  326 ;  Hoxton  v.  Archer,  3  Gill  &  Johnson 
(Md.),  190  ;  Hall  v.  Priest,  6  Gray  (Mass.),  18. 

Tenants  in  Common,  Cross  Remainders,  —  A  testator  devised  to  his  widow 
the  use  and  improvement  of  one-third  part  of  his  real  estate  for  life,  and 
the  remainder  to  his  two  children,  to  be  equally  divided  between  them ;  and, 
if  both  children  should  die  without  leaving  any  heirs  of  the  body,  then  over 
in  fee.  It  was  held  that  the  children  took  estates  tail  subject  to  the  life 
estate  of  the  widow,  with  cross  remainders  from  each  child  to  the  other; 
and  that  the  devise  over  was  of  a  remainder,  and  not  an  executory  devise. 
Allen  V.  AsMey  School  Fund,  102  Massachusetts,  262,  264.  Mr.  Justice 
Gray  said :  '^  The  two  children  of  this  testator  therefore  took  under  the  - 
will  an  estate  tail  in  possession  in  two-thirds  of  the  real  estate,  and  an  estate 
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tftil  in  remainder  iu  the  other  third,  to  become  an  estate  tail  in  poeaeasion 
npou  the  death  of  the  widow,  and  the  devise  over  in  fee  was  of  an  estate  in 
remainder,  and  not  an  executory  devise.  By  a  partition  made  in  the  Probate 
Court  in  1832,  all  the  real  estate  of  the  testator  was  divided,  and  one-third  set 
off  to  the  widow,  the  daughter,  and  the  son,  respectively,  in  severalty.  After 
that  partition,  the  son  and  the  daughter  held  each  one-third  as  tenant  in  tail 
in  severalty,  and  were  tenants  in  common  in  remainder  of  the  one-third  set 
off  to  the  widow,  with  cross  remainders  from  each  child  to  the  other." 


No.  29.—  MILSOM  v.  AWDRY. 
(1800.) 

No.  30.  — WAKE  V.  VARAH. 
(c.  A.  1876.) 

RULE. 

Whebe  a  bequest  is  made  to  a  class  of  persons  with  a 
gift  over  of  the  respective  shares  in  a  certain  event  (such 
as  dying  without  issue)  to  the  survivors  or  survivor  the 
words  **  survivors  or  survivor  "  must  if  possible  be  con- 
strued in  their  literal  meaning;  but  this  interpretation 
may  be  excluded  by  an  ultimate  gift  over  of  all  the  shares 
(on  a  similar  event  occurring  to  each),  or  some  other  indi- 
cation of  manifest  intention  inconsistent  with  that  literal 
meaning. 

HUsom  Y.  Awdry. 

5  Vesej,  465-469  (5  R.  K.  102). 

Legacy.  —  Gift  over.  —  Survivors.  —  Strict  Construction, 

[465]  Residuary  beqnest  to  the  testator's  nephews  and  nieces  per  stirpes 
equally  for  their  lives ;  and  after  the  death  of  either  that  share  of  the 
principal  to  be  paid  equally  to  and  among  the  children  of  such  of  his  said 
nephews  and  nieces  as  should  die ;  and  if  any  die  without  leaving  any  child 
or  children  that  shai*e  to  go  to  and  among  the  survivors  or  survivor  of  them  in 
manner  aforesaid. 

Upon  the  death  of  one  without  a  child  that  share  goes  to  the  survivors  for 
their  respective  lives  only,  and  will  pass  to  their  children  respectively  with  the 
original  shares :  but  upon  the  death  of  the  last  survivor  without  a  child  his 
shares,  both  original  and  accrued,  are  undisposed  of,  notwithstanding  auolbar 
has  left  a  child. 
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Isaac  Moody  by  his  will,  dated  the  9th  of  June,  1787,  after  giv- 
ing a  legacy  of  £200  to  his  wife,  gave  to  Awdry  and  Humphreys 
all  the  residue  of  his  money  and  securities  for  money,  goods,  chat- 
tels, rights,  credits,  estate,  and  effects,  which  he  was  anywise 
entitled  to,  whether  in  possession  or  expectancy,  in  trust  to  pay  and 
apply  the  same  in  manner  following :  viz.  that  they  should  in  the 
first  place  pay  thereout  all  his  just  debts  and  funeral  expenses ; 
and  afterwards  that  they  should  place  and  continue  the  same  out 
at  interest  upon  government  or  real  securities,  and  the  interest  and 
increase  thereof  should  pay  and  apply  to  and  among  his  (testator's) 
nephews  and  nieces,  sons  and  daughters  of  his  late  brothers  and 
sister,  Matthew,  David,  and  Hannah,  equally  between  them  share 
and  share  alike  for  their  lives :  the  children  of  such  of  them,  his 
said. brothers  and  sister,  to  have  only  their  father's  or  mother's 
share  between  them ;  and  from  and  after  the  death  of  either  of  his 
said  nephews  and  nieces  in  trust  to  call  in  the  share  of  the  princi- 
pal money,  out  of  which  the  said  interest  was  to  be  paid,  and  pay 
it  equally  unto  and'  among  the  children  of  such  of  his  said  nephews 
and  nieces  as  should  happen  to  die ;  and  if  any  of  his  said  nephews 
and  nieces  should  die  without  leaving  any  child  or  children,  then 
the  share  or  shares  of  him,  her,  or  them,  so  dying,  should  go  to  and 
among  the  survivors  or  survivor  of  them  in  manner  aforesaid. 

The  testator  died  soon  after  the  execution  of  his  will.  The  bill 
was  filed  by  the  assignees  under  a  commission  of  bankruptcy  issued 
against  a  person,  who  in  1792  purchased  all  the  interest  of  Samuel 
Ovens  under  the  will.  A  decree  was  made  directing  the  accounts ; 
and  an  inquiry,  what  nephews  and  nieces  of  the  testator  were  living 
at  his  death ;  whether  any  and  which  are  dead ;  and  whether  they 
left  any  and  what  issue. 

The  Master's  report  stated  the  nephews  and  nieces  of  the  tes- 
tator and  their  issue.     The  testator's  sister  Hannah  had  married 

Ovens ;  and  had  issue  Jacob,  who  died  first  without  issue ; 

John,  who  died  next  leaving  issue  Jane  Short ;  Samuel  Ovens,  liv- 
ing unmarried ;  and  Hannah  Coe,  dead  without  issue. 

The  cause  coming  on  for  farther  directions,  the  question  [466] 
was,  whether  the  plaintiffs  were  entitled  to  the  absolute 
interest  in  the  shares  accruing  to  Samuel  Ovens  by  survivorship, 
or  to  an  interest  for  his  life  only  in  those  shares. 

Mr.  Lloyd  and  Mr.  Romilly,  for  the  plaintiffs :  — 

The  interest  in  these  surviving  shares  is  absolute  and  transmis- 
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as  nearly  as  possible  as  the  original  shares:  viz.  for  their  lives; 
and  after  the  death  of  any  of  those  survivors  as  well  the  original 
as  the  accruing  share  would  go  to  the  child  of  that  survivor.  They 
are  now  reduced  to  one.  If  he  dies,  without  leaving  a  child,  there 
must  be  an  intestacy  upon  this  construction;  and  yet  there  is  issue 
of  a  deceased  brother  living.  I  wish  extremely  that  I  could  con- 
strue the  words  "  survivors  or  survivor  "  to  mean  "  others  or  other ; " 
so  as  to  make  them  tenants  in  common  with  cross  remainders.  In 
the  case  of  estates  tail  I  could  have  made  that  construction,  to  let  in 
the  issue  of  John ;  which  would  have  been  the  most  beneficial  con- 
struction, and  probably  was  the  intention.  I  think,  there  is  such 
a  determination.  But  giving  this  absolutely  would  not  solve  the 
difficulty. 

Declare,  that  upon  the  death  of  Jacob  Ovens  without  issue  one* 
third  part  of  his  fourth  of  a  third  went  to  John  for  his  life ;  one 
other  third  to  Samuel  for  his  life;  and  the  remaining  third  to 
Hannah  for  her  life ;  and  upon  the  death  of  John  leaving  issue  his 
original  share,  together  with  the  third  share,  which  devolved  upon 
him  for  life  upon  the  death  of  his  brother  Jacob,  belonged  to  Jane 
Short,  his  only  child ;  and  upon  the  death  of  Hannah  Coe  without 
issue  her  share,  together  with  the  third  that  accrued  to  her  upon 
the  death  of  Jacob,  belonged  to  ^muel  Ovens  for  his  life ;  and  in 
case  he  shall  die,  leaving  issue,  that  issue  will  be  entitled  as  well 
to  his  original  share  as  to  the  shares  that  survived  to  him ;  and 
in  case  of  his  death  without  issue  they  will  belong  to  the  next  of 
kin  of  the  testator  as  undisposed  of. 

Wake  V.  Varah. 

a  Ch.  D.  S4S-^59  (b.  0.  45  L.  J.  Ch.  533). 

[848]  Will,  —  Constructum.  —  Stavivor,  —  Other. 

A  testator  gave  the  residue  of  his  property  to  tmstees,  on  trust  to  pay  and 
divide  the  inoome  equally  among  his  three  children,  during  their  respectiTe 
lires,  and  after  the  death  of  each  child  the  share  of  the  fund  to  the  inorane  of 
which  the  deceased  child  was  entitled  for  life  was  to  be  in  trust  for  his  or  her 
issue.  And  in  case,  and  so  often  as,  any  of  the  three  children  should  die 
without  leaving  issue,  the  share  to  which  such  child  should  become  entitled 
during  his  or  her  life,  as  well  originally  as  by  survivorship  or  accruer,  was  to 
be  in  trust  for  the  survivors  or  survivor  of  the  children,  during  their,  his,  or 
her  respective  life  or  lives,  and  in  equal  shares  if  more  than  one.  And,  after 
the  decease  of  each  such  survivor,  the  surviving  or  accruing  share,  to  which 
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suoh  Bnrrivor  for  the  time  being  should  become  eDtitled  for  his  or  her  life 
was  to  be  in  trust  for  his  or  her  issue.  And,  in  case  all  the  testator's  children 
should  die  without  leaving  issue,  the  fund  was  to  be  in  trust  for  the  represen- 
tatives of  the  survivor. 

'  After  the  death  of  the  testator  one  of  his  children  died  without  issue,  then 
another  child  died  leaving  issue,  and,  lastly,  the  third  child  died  without 
issue :  — 

Held,  by  the  Court  of  Appeal,  affirming  the  decision  of  Hall,  V.-C,  that 
the  issue  of  the  second  child,  though  she  was  not  the  survivor,  became  entitled 
on  the  death  of  the  third  to  the  whole  of  the  fund. 

John  Woodhouse,  by  his  will,  dated  the  18th  of  July,  1835, 
devised  and  bequeathed  to  trustees  all  his  real  and  personal  estate 
not  previously  disposed  of,  upon  trust  to  permit  his  wife  to  live  in 
his  house  during  her  life,  and  to  pay  her  an  annuity  of  £100 
during  her  life;  and  he  directed  that  his  trustees  should  stand 
possessed  of  the  residue  of  the  income  of  his  said  property,  in  trust 
from  time  to  time  to  pay  and  divide  the  same  amongst  his  three 
children,  Mary  Ann,  Ann,  and  William  Woodhouse,  during  their 
respective  lives,  in  equal  shares ;  and  after  the  decease  of  each  of 
his  said  children  the  trustees  were  to  stand  seised  and  possessed  of 
the  share  of  his  said  property  of  which  the  child  so  dying  should 
become  entitled  to  the  income  during  his  or  her  life  as  aforesaid 
in  trust  for  his,  her,  or  their  issue  as  therein  mentioned  ; 
"  and  in  *  case,  and  so  often  as,  any  of  my  said  three  chil-  [*  349] 
dren  shall  die  without  leaving  issue,  the  said  trustees  or 
trustee  for  the  time  being  shall  stand  seised  and  possessed  of  the 
share  to  which  such  child  for  the  time  being  dying  without  leav- 
ing issue  as  aforesaid  shall  become  entitled  during  his  or  her  life, 
as  well  originally  under  the  trusts  aforesaid  as  by  survivorship  or 
accruer  under  this  present  clause,  in  trust  for  the  survivors  or 
survivor  of  my  said  children  during  their,  his,  or  her  respective  life 
or  lives,  and  in  equal  shares  if  more  than  one ;  and,  after  the 
decease  of  each  of  such  survivors,  the  said  trustees  or  trustee  for 
the  time  being  shall  stand  seised  and  possessed  of  the  surviving  or 
accruing  share  of  my  said  property  to  which  such  survivor  for  the 
time  being  shall  become  entitled  for  his  or  her  life  under  the  trusts 
aforesaid,"  in  trust  for  his  or  her  issue  as  therein  mentioned ;  "  and 
in  case  all  my  said  children  shall  die  without  leaving  issue  as 
aforesaid,  then  in  trust  for  the  heirs,  executors,  administrators,  and 
assigns  of  the  survivor,  according  to  the  nature  and  title  thereof 
respectively." 
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The  testator  died  on  the  5th  of  September,  1835.  His  wife  and 
his  three  children  survived  him. 

William  Woodhouse  died  on  the  14th  of  February,  1846,  without 
having  been  married  The  testator's  widow  died  on  the  5th  of 
April,  1867.  The  testator's  daughter  Ann  married  George  Yaiah, 
and  she  died  on  the  7th  of  June,  1859.  She  left  three  children^ 
George  Varah,  Arthur  Yarah,  and  Marianne  Yarah,  who  all 
attained  twenty-one,  and  were  defendants  to  this  suit.  The  tes- 
tator's daughter  Mary  Ann  married  William  Addy,  and  died  on 
the  25th  of  March,  1874,  without  having  had  any  issue.  William 
Addy  had  died  on  the  1st  of  July,  1864.  On  the  25th  of  Septem- 
ber, 1869,  Mary  Ann  Addy  assigned  her  share  in  the  residue  of  the 
testator's  estate  to  the  plaintiff,  Bernard  Wake. 

The  plaintiff  alleged  that  on  the  death  of  Mary  Ann  Addy  with- 
out issue,  there  was  an  intestacy  as  r^arded  one  moiety  of  the 
residue  of  the  testator's  estate ;  and  that  in  the  events  which  had 
happened  the  plaintiff  was  entitled  to  Mary  Ann  Addy's  share 
of  the  residue.    And  the  bill  prayed  for  a  declaration  to  that 

effect 

» 

The  case  was  argued  before  Yice-Ghancellor  Bjlll,  on  the  4th 
of  November,  1875. 
[•  850]       *  Dickinson,  Q.  C,  W.  S.  Owen,  and  Charles  Gould,  for 
the  plaintiff. 
Eddis,  Q.  C,  Cookson,  Q.  C,  Chapman  Barber,  and  T,  F.  Kirby, 
for  the  defendants,  were  not  called  on. 

Hall,Y.-C-:  — 

It  appears  to  me  that  the  moiety  in  question  has  gone  over 
under  the  trusts  of  this  will  in  favour  of  the  issue  of  the  daughter 
who  has  died  leaving  issue.  The  case  seems  to  me  to  be  one  upon 
the  frame  of  the  will  itself,  materially  aided  by  the  gift  over. 
There  must  be  a  construction  put  upon  the  will  which  will  give 
effect  to  what  I  think  is  the  manifest  Intention  of  the  testator 
that  the  whole  of  this  fund  should,  if  there  should  be  only  one  of 
the  three  children  who  should  have  issue,  go  to  the  issue  of  that 
one.  It  is  not  upon  any  technical  reading  of  the  word  "  survivor  * 
as  intended  to  mean  ''  other,"  but  it  is  upon  the  whole  construc- 
tion of  the  instrument  that  I  decide.  So  far  as  authority  can 
determine  a  case  of  this  kind,  I  take  leave  to  say  that  I  decide  the 
case  on  the  view  of  the  whole  will,  and  to  my  mind  the  use  of  the 
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word  "survivor"  in  a  will  of  this  kind  is  to  be  quite  explained,  and 
accounted  for,  and  justified,  if  I  may  say  so,  by  the  fact  that  the 
persons  who  were  to  take  under  the  gift  over  were  to  take  only 
for  life,  and  then  the  fund  was  to  go  to  the  children.  Hence  the 
use  of  the  word  "survivor,"  because  that  is  descriptive,  and  accords 
with  the  kind  of  estate  which  is  to  be  taken  by  those  persons  who 
are  only  to  take  for  life.  That  construction  is  placed  beyond  all 
reasonable  doubt,  to  my  mind,  by  the  gift  over.  The  general 
observation  in  argument  was,  that  it  was- very  imreasonable  to 
suppose  that  the  children  were  intended  to  take  only  if  their 
parent,  who  was  merely  to  be  tenant  for  life,  should  take.  It  may 
be  that  that  would  not  suffice,  as  has  been  said  in  some  cases. 
But  then  you  have,  in  addition  to  that,  in  this  particular  case,  the 
gift  over,  which  cannot  take  effect  in  the  event  which  has  hap- 
pened. The  plaintiff's  argument  is  that  the  will  is  incomplete, 
and  that  it  is  a  case  of  intestacy.  The  Court  does  not  lean  to  that 
construction.  On  the  contrary,  it  leans  to  the  construction  which 
makes  the  disposition  completely  perfect,  to  the  construction  which 
provides  in  a  sensible  and  reasonable  way  for  the  persons 
who  are  *  undoubtedly  the  object  of  the  testator's  bounty,  [*  351] 
particularly  in  the  case  of  a  parent  who  is  making  pro- 
vision for  his  children  and  their  issue.  Those  considerations 
prevailed  in  the  case  before  Lord  Selborne,  where  all  the  authori- 
ties were  considered  —  I  mean  Waite  v.  Zittleivood,  L.  R  8  Ch.  70. 
In  that  case  there  was  a  provision  made  for  children,  which  is,  in 
substance,  not  distinguishable  from  the  present.  In  that  case  the 
word  "  survivors  "  was  used.  **  Survivors  "  only  were  to  take  for 
life,  and  then  the  property  was  to  go  to  the  children.  There  was 
in  that  case  a  gift  over,  as  in  the  present,  in  case  of  all  the  chil- 
dren leaving  no  issue.  I  do  not  think  it  necessary  to  occupy  time 
in  going  through  the  judgment,  which  expresses  what  I  have 
endeavoured  to  explain,  though  in  much  better  language. 

Therefore  I  hold  that  to  be  the  true  construction  of  this  wilL  I 
might  have  referred  to  other  cases,  but  I  do  not  think  it  necessary 
to  do  so. 

From  this  decision  the  plaintiff  appealed,  and  the  appeal  came 
on  to  be  heard  before  the  Court  of  Appeal  on  the  2nd  and  19th 
of  February,  1876. 

Dickinson,  Q.  C,  W.  S.  Owen,  and  Charles  Gould,  for  the 
plaintiff :  — 


716  WILL. 


The  scheme  of  the  gift  is  to  provide  for  s  series  of  survivorsh^B- 
Down  to  the  nltiiiiate  gift  over  there  is  oathing  to  show  that  the 
word  "  survivor"  is  to  be  understood  in  anj  other  thsn  its  ordinaij 
sense,  and  the  gift  over  is  not  of  itself  snflBcient  to  alter  that 
meaning.  Watte  ▼.  LiUlewood  and  Badger  v.  Gregory,  L.  R  8  £q. 
78,  are  distinguishable. 

[Thej  BlaoatedlMmimffY.Skerraii,2BMie,lA;  InrtOnteife 
TrusU,  JoL  591 ;  WinierUm  v.  Crawfurd,  1  Boss,  k  MyL  407.] 

Cookson,  Q.  C,  and  T.  F.  Kiiby,  for  two  of  the  chfldien  of  Ann 
Varah:  — 

On  the  fsoe  of  the  will  there  is  an  inaecoracj  in  the  use  of  the 
words  "  snrvivorB  or  survivor "  when  dealing  with  an 
[*  352]  accrued  shaia  *  As  there  were  only  three  children  of  the 
testator,  there  could  not  be  more  than  two  of  them  who 
could  have  accrued  shares.  The  object  of  the  testator  was  to 
provide  for  the  bmilies  of  his  three  children ;  if  the  etirfg  sur- 
vives, the  idea  of  outliving  is  satisfied.  What  may  be  called  the 
**  stirpical "  construction  ought  to  be  adopted. 

[They  referred  to  Hurry  v.  Morgan,  L.  R  3  Eq.  152  ;  MiUom  v. 
Awdry,  5  Yes.  465  (p.  708,  afUe)\  In  re  Amold'e  Trueie^  L  R  10 
Eq.  252.] 

Eddia,  Q.  C,  and  Chapman  Barber,  for  the  other  child  of  Ann 
Varah :  — 

If  "  survivor  *  is  read  *  other  "  everything  is  made  clear. 

[They  cited  In  re  Tharp'e  EetaU,  1  D.  J.  &  S.  453 ;  Doe  v. 
Waintwright,  5  T.  R  427  (2  R  R  634). 

Gould,  in  reply,  cited  Darin  v.  Dwrin,  L.  R  7  H.  L.  568. 

March  17.    Baggallat,  J.  A. :  — 

The  testator  in  this  cause,  by  his  will  dated  the  18th  of  July, 
1835,  made  certain  dispositions  of  his  residuary  real  and  personal 
estate  in  favour  of  his  three  children  and  their  issue;  and  the 
question  involved  in  the  present  appeal  is,  whether,  according  to 
the  true  construction  of  the  will,  and  in  the  event  which  has  hap- 
pened of  the  longest  liver  of  the  three  children  dying  without 
issue,  there  is  an  intestacy  as  r^ards  that  portion  of  the  eorpue  of 
the  testator's  estate,  to  the  income  of  which  that  child  was  entitled 
for  life ;  or,  whether  the  same  is  eflfectually  disposed  of  by  the  will 
in  favour  of  the  children  of  the  testator's  daughter  Ann,  who  was 
his  only  child  that  left  issue. 
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The  appellant,  who  is  the  plaintiff  in  the  cause,  contends  that 
a  literal  interpretation  ought  be  put  upon  the  words  "  survivors  " 
and  "survivor"  where  they  occur  in  the  will,  and  that,  if  such 
interpretation  be  adopted,  the  event  which  has  happened  is  not 
provided  for  hj  the  testator,  and  that  there  is  consequently  an 
intestacy. 

*  The  respondents,  on  the  other  hand,  insist  that  it  is  evi-  [*  353] 
dent  from  the  portion  of  the  will  in  which  these  words 
occur  that  they  were  not  used  by  the  testator  in  their  literal  sense, 
and  that,  inasmuch  as  the  intention  of  the  testator  can  be  ascer- 
tained with  reasonable  certainty  from  an  examination  of  the  whole 
will,  a  modified  or  qualified  interpretation  should  be  put  upon  the 
language  used  by  him  so  as  to  give  effect  to  that  intention. 

The  decision  of  the  Vige-Chancbllob  was  in  favour  of  the  re- 
spondents, and  from  that  decision  the  present  appeal  is  brought 

I  think  that  the  principle  applicable  to  questions  of  this  kind 
was  accurately  stated  by  Lord  Hatherley,  when  Vice-Chancellob, 
in  In  re  Corbetfs  Truats,  Joh.  591,  in  which  the  question  was 
whether  the  word  "  survivor "  should  be  read  as  **  other,"  and  in 
which  he  expressed  himself  as  follows  (Joh.  596) :  ''  I  am  bound  to 
say  that  the  later  authorities  lean  more  strongly  than  the  earlier 
ones  to  the  strict  construction  of  words ;  although  in  cases  where 
it  is  necessary  to  do  so  in  order  to  render  a  will  intelligible,  or 
where  a  clear  and  necessary  inference  can  be  drawn  from  the  terms 
of  the  will,  the  Court  will  not  hesitate  to  construe  the  words  '  sur- 
vivors or  survivor '  as '  others  or  other/  "  What,  then,  is  the  proper 
construction  to  be  put  upon  the  testator's  will  in  the  present  case  ? 
The  testator,  after  giving  the  income  of  his  residuary  estate  to  his 
three  children,  William,  Ann,  and  Mary  Ann,  in  equal  shares  dur- 
ing their  respective  lives,  directs  that,  upon  the  decease  of  each, 
the  share  of  his  property,  to  the  income  of  which  such  child  shall 
have  been  entitled  for  life,  shall  be  held  in  trust  for  his  or  her 
children  or  more  remote  issue.  Upon  this  it  may  be  observed 
that  the  testator's  three  children  and  their  issue  were  the  primary 
objects  of  his  bounty,  and  I  think  it  a  fair  inference  that  he  in- 
tended that  there  should  be  equality  as  between  the  three  stirpes, 
and  that  as  regards  each  stirps  there  should  be  a  life  estate,  fol- 
lowed by  a  distribution  of  capital  amongst  the  issue  of  the  tenant 
for  life.  Had  any  one  or  more  of  his  children  predeceased  the  tes- 
tator, their  issue,  if  any,  would  have  been  entitled,  notwithstanding 
the  failure  of  the  life  estate. 
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The  testator,  having  thus  provided  for  the  event  of  each  of  his 
children  leaving  issue,  proceeds  next  to  provide  for  the 
[*  354]  event  of  *  any  one  or  more  of  them  dying  without  leaving 
issue ;  and  it  is  upon  the  construction  to  be  put  upon  these 
provisions  that  the  arguments  before  us  have  chiefly  turned.  The 
testator  directs  that,  on  the  death  of  any  of  his  children  without  leav- 
ing issue,  the  survivors  or  survivor  of  them  shall  receive,  during  their» 
his,  or  her  lives  or  life,  the  income  of  the  share  to  which  the  de- 
ceased child  was  entitled  for  life ;  and  that,  after  the  decease  of 
each  such  survivor,  the  corpus  of  the  surviving  or  accruing  share, 
to  the  income  of  which  such  survivor  shall  so  become  entitled  for 
life,  shall  be  held  in  trust  for  his  or  her  issue. 

Now,  as  regards  the  estate  for  life,  which  is  thus  given  in  an 
accruing  share,  it  is  immaterial  whether  the  words  *'  survivors  or 
survivor"  are  literally  interpreted,  or  read  as  "others  or  other," 
since  no  child  of  the  testator  could  take  a  life  estate  in  an  accniing 
share  unless  he  or  she  survived  the  child  whose  death  occasioned 
the  accretion ;  but,  when  we  come  to  the  gift  to  the  issue,  which 
is  to  take  effect  upon  the  determination  of  the  life  estate,  we  at 
once  perceive  that,  if  the  literal  interpretation  be  adopted,  the  title 
of  the  issue  of  a  deceased  child  to  participate  in  any  benefit  from 
an  accrued  share  is  made  to  depend  upon  the  accident  of  their 
parent  surviving  the  brother  or  sister  whose  share  is  given  over ; 
a  provision  of  a  most  capricious  character,  and  entirely  inconsis- 
tent with  the  intention  of  the  testator,  as  indicated  by  the  original 
gift. 

But  the  adoption  of  the  literal  interpretation  would  not  only 
lead  to  the  capricious  and  unsatisfactory  result  to  which  I  have 
just  alluded,  but  would  have  resulted  in  an  intestacy  in  several  not 
only  possible  but  probable  events,  including  that  which  has  actually 
occurred. 

Now  what  has  occurred  is  this:  William,  the  child  who  first 
died,  did  not  leave  issue;  Ann,  who  died  next,  left  issue;  and 
Mary  Ann,  who  died  last,  left  no  issue.  Upon  the  death  of  Mary 
Ann,  if  the  literal  interpretation  be  adopted,  there  was,  so  far  as 
the  provisions  to  which  I  have  as  yet  referred  are  conoemed,  an 
intestacy  as  regards  the  corpus,  not  only  of  her  original  share,  but 
of  the  moiety  of  William's  share  to  which  she  succeeded  for  life  on 
his  death  without  issue. 

But    neither    the  consideration    that  a  literal    interpretation 
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of  the  *  language  used  would  lead  to  intestacy  in  particular  [*  355] 
events,  nor  the  consideration  that  such  an  interpretation 
would  lead  to  a  construction  which,  if  really  intended  by  the  tes- 
tator, would  have  been  capricious,  would  justify  the  Court  in  attrib- 
uting to  the  language  used  by  the  testator  other  than  its  literal 
interpretation,  unless  satisfied,  upon  a  consideration  of  the  whole 
contents  of  the  will,  not  only  that  the  language  used  was  insuffi- 
cient to  effect  his  full  intention,  but  that  the  will  itself  afforded 
sufficient  evidence  of  what  his  intention  was.  Now  the  provisions, 
the  effect  of  which  I  am  now  considering,  are  introduced  by  the 
words,  "  In  case  and  so  often  as  any  of  my  said  three  children  shall 
die  without  leaving  issue,''  thus  indicating  the  intention  of  the 
testator  to  provide  for  the  death  of  the  longest  liver  of  his  three 
children,  as  well  as  for  the  deaths  of  the  two  who  should  previously 
die.  But,  if  the  words  "  survivors  or  survivor  "  receive  their  literal 
interpretation,  the  death  without  issue  of  the  longest  liver  is  clearly 
unprovided  for,  inasmuch  as  on  the  death  of  the  longest  liver  there 
can  be  no  survivor.  It  is  apparent,  then,  from  these  provisions 
alone,  that  the  testator  has  not  used  language  adequate  to  provide 
for  all  the  events  for  which  he  has  expressed  his  intention  to  pro- 
vide ;  but,  though  we  may  surmise  in  what  way  the  testator  would 
have  supplied  the  deficiency,  had  his  attention  been  directed  to  it, 
these  provisions  afford  no  clear  evidence  as  to  what  his  intentions 
were. 

But  the  next  provision  in  the  will  supplies  the  necessary  clue. 
It  is  as  follows :  ''  And,  in  case  all  my  said  children  shall  die  with- 
out leaving  issue  as  aforesaid,  then  in  trust  for  the  heirs,  executors, 
administrators,  and  assigns  of  the  survivor."  From  this  it  is  evi- 
dent, not  only  that  the  testator  intended  to  provide,  and  considered 
that  he  had  provided,  in  the  previous  portions  of  his  will  for  all 
possible  events  in  which  any  of  his  children  might  have  sued,  but 
also  that  it  was  his  intention,  if  there  was  any  such  issue,  whether 
of  one  child  or  more,  that  that  issue  should  become  entitled  to  his 
property. 

If  the  clauses  in  the  will  which  have  given  rise  to  the  questions 
in  this  cause  had  been  omitted,  and  this  concluding  clause  had  fol- 
lowed immediately  after  the  original  gift  to  the  children 
and  *  their  issue,  there  could  not  have  been  any  doubt  but  [*  356] 
that  cross  limitations  should  be  implied  between  the  tes- 
tator's children  and  their  respective  issue.    The  judgment  of  Lord 
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Justice  Knight  Bruce  in  Be  Tharp*$  BsUUe,  1  D.  J.  &  S.  468,  was 
to  this  effect,  and  the  case  of  Doe  v.  WainewrxgKt,  5  T.  R  427  (2 
E«  R  634),  shows  that  a  similar  rule  of  construction  was  adopted 
at  an  early  period  in  reference  to  a  deed. 

If  this  be  so,  can  the  fact  that  the  provisions  to  which  allusion 
has  been  made  are  interposed  between  the  original  gift  and  the 
gift  over,  make  any  difference  ?  I  think  not  These  provisions, 
insufficient  as  they  are  to  effect  the  testator's  full  intention,  not 
only  do  not  contain  anything  inconsistent  with  an  implication  of 
cross  limitations,  but,  on  the  contrary,  so  &r  as  they  go,  they  give 
effect  to  them. 

Upon  the  whole,  I  am  of  opinion  that,  according  to  the  true 
construction  of  the  testator's  will,  the  share,  as  well  accrued  (if 
any)  as  original,  of  any  child  who  should  die  without  leaving  issue, 
was  to  go  over  to  the  other  children  and  their  issue  per  stirpes,  and 
to  be  enjoyed  by  them  in  the  same  course  of  devolution  as  their 
original  shares. 

The  practical  result  is,  that  the  children  of  the  testator's  daugh- 
ter Ann,  or  those  who  claim  through  them,  became  entitled  upon 
the  death  of  Mary  Ann  to  the  fund  of  which  Mary  Ann  was  entitled 
to  the  income  for  life. 

This  was  the  view  taken  by  the  Vicb-Chakcsllok,  who,  in  the 
course  of  his  judgment,  referred  to  the  case  of  Waiie  v.  LUUewood, 
L.  R.  8  Ch.  70,  and  expressed  his  concurrence  in  what  was  said  in 
that  case  by  Lord  Srlbobne. 

As  Waite  v.  Littlewood  has  been  particularly  referred  to  in  the 
course  of  the  arguments,  I  need  not  allude  to  it  further  than  to 
say,  that  I  am  unable  to  distingush  in  principle  the  present  case 
from  it,  and  that  I  should  have  been  quite  content  to  rest  my 
decision  upon  its  authority,  had  we  not  been  pressed  by  an  argu- 
ment based  upon  the  particular  phraseology  adopted  in  the  will 
which  we  have  had  under  consideration. 

The  appeal  should,  in  my  opinion,  be  dismissed  with  costs. 

[*357]      *  James,  L.  J.:  — 

I  agree  with  the  judgment  just  pronounced. 

It  was  conceded  in  the  argument  for  the  appellant  before  us, 

that  it  was  necessary,  in  order  to  support  his  contention,  either  to 

overrule  the  case  decided  by  Lord  Selborne,  or  to  distinguish  it 

It  would  not  be  right  to  overrule  the  decision  of  a  Court  of  oo- 
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ordinate  jurisdiction,  unless  we  were  very  clearly  satisfied  that  it 
was  wrong ;  and  it  would  lead  to  endless  confusion  and  intermi- 
nable litigation  if  the  Courts  were  to  make  or  find  minute  differ- 
ences in  the  language  of  instruments  for  the  purpose  of  escaping 
from  the  authority  or  apparent  authority  of  previous  decisions. 
With  respect  to  wills  in  particular,  it  is  far  better  to  have  settled 
rules  which  will  enable  the  members  of  families  to  know  what  the 
law  gives  them,  than  that  every  variation  of  language  used  by  a 
testator,  or  his  lawyer,  should  entail  on  family  after  family  the 
costs,  the  heartburning  and  misery  of  litigation.  To  my  mind  it 
is  absolutely  impossible  to  make  any  distinction  between  the  case 
before  Lord  Selborne  and  the  present  case,  except  that  the  ulti- 
mate gift  here  is  expressed  to  be  to  the  survivor's  heirs,  executors, 
administrators,  and  assigns. 

I  am  unable  to  attach  any  weight  to  that  distinction  as  affecting 
the  construction  of  the  previous  parts  of  the  wilL  If  it  had  been 
to  the  next  of  kin,  or  to  a  stranger,  or  to  a  charity,  the  effect 
would  have  been,  in  my  view,  exactly  the  same.  In  each  case  it 
shows  the  testator's  intention  to  make  a  complete  disposition  of 
his  property,  extending  to  the  contingency  of  the  primary  objects 
of  his  bounty,  his  own  descendants,  having  all  disappeared,  and  in 
each  case  it  shows  that,  in  his  own  view  of  his  previous  disposi- 
tions, he  had  left  only  that  contingency  to  be  provided  for.  The 
fact  that  the  ultimate  gift  is  to  the  survivor  does  not  enable  us  to 
imply,  or  even  to  guess,  that  the  word  "  survivor,"  as  previously 
used  by  him,  was  to  receive  a  more  literal  meaning  than  it  had 
received  when  used  by  other  testators.  He  was  providing  for  his 
children  and  their  descendants,  and  if,  on  the  death  of  his  last 
child,  there  should  be  no  descendant,  it  was  about  as  reasonable 
and  sensible  a  thing  as  a  man  could  do  to  give  the  full  disposition 
of  the  property  to  the  last  child.  The  only  object  for  cutting  down 
a  child  to  a  life  estate  was  to  benefit  the  other  children,  and 
to  benefit  the  *  grandchildren,  and,  given  the  case  (which  [•  358] 
might  well  have  happened)  of  no  child  having  left  a  child, 
then  the  fund  and  estate  would  be  very  naturally  allowed  to  remain 
at  the  disposition  of  the  child  to  whom  the  actual  possession  and 
enjoyment  of  it  had  happened  to  survive.  I  adhere  to  my  decision, 
as  Vice-Chancellor,  in  Badger  v.  Or&gory,  L.  R.  8  Eq.  78;  I 
entirely  concur  in  the  judgment  of  Lord  Selborne  ;  but  I  desire 
emphatically  to  bcu9e  my  decision  on  the  paramount  importance  of 
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maintaining  unshaken  decisions  which  may  be  so  beneficial  in  pre- 
venting disputes  and  litigation.  Whether  there  ever  was  in  the 
earlier  cases  a  too  lax  interpretation  of  the  word  "survivor"  is,  in 
my  opinion,  a  matter  of  no  consequence.  A  whole  cat^oiy  of 
cases  has  now  settled  that  "survivor"  may  be  read  "other"  or 
"  surviving  sHrps**  and  has  settled  with  reasonable  clearness  under 
what  circumstances  it  may  be  so  read,  and  no  plain  man,  not  a 
lawyer,  would  have  had  the  slightest  doubt  in  any  of  those  cases 
that  the  real  intention  of  the  testator  was  effectuated  thereby. 

Cleasbt,  B.  :  — 

I  entirely  agree  in  the  judgments,  and  I  only  wish  to  add  the 
following  observations :  — 

It  appears  to  me  that  the  whole  of  that  part  of  the  will  which 
has  been  referred  to  is  properly  read  as  one  disposition  of  property 
in  favour  of  the  three  children  and  their  issue,  with  benefit  of  sur- 
vivorship when  any  one  of  them  dies  without  issue,  and  that  the 
final  clause  is  the  appropriate  termination  of  such  a  disposition, 
expressing  the  testator's  intention  by  what  he  was  doing  to  benefit 
his  three  children  and  their  issue,  and  no  one  else. 

I  quite  agree  with  the  argument  of  the  learned  counsel  for  the 
appellant,  that  it  would  be  impossible,  by  the  operation  of  the  final 
clause  taken  by  itself,  to  raise  any  estate  by  implication  in  the 
issue.  But  that  clause  sufficiently  shows  that  the  testator  had  in 
his  mind  the  existence  of  the  issue  of  any  child  at  the  death  of  the 
longest  liver  as  a  fact  which  would  prevent  the  disposition  from 
taking  effect.  For  he  does  not  say,  in  case  the  survivor  dies  with- 
out leaving  issue,  but  in  case  all  my  children  shall  die  without 
leaving  issue.  Thus  the  testator  clearly  recognises  the 
[*  359]  *  status  or  claim  of  the  issue  of  a  child  who  has  died  before 
the  survivor. 

We  must  read  this  in  connection  with  the  previous  limitation  of 
the  accruing  share  to  the  issue  of  children,  and  we  have,  I  think, 
a  sufficiently  clear  expression  of  the  intention  of  the  testator,  that 
the  issue  should  not  take  an  interest  contingent  upon  the  parent 
surviving;  but  that  the  contingency  of  survivorship  applies  to 
the  estate  for  life  of  the  parent.  The  contingency  is  found  in 
the  use  of  the  word  "  survivor "  and  the  real  intention  would  be 
properly  expressed  by  saying,  that,  if  one  of  the  children  died 
without  leaving  issue,  his  or  her  share  should  go  to  the  remaining 
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child  or  children  for  life,  if  they  survived,  and  afterwards  to  their 
issue. 

I  think  the  case  is  decided  by  that  of  Waite  v.  Littlewood,  L.  R 
8  Ch.  70,  and  I  think  the  language  of  the  will  in  the  present  case 
is  stronger  than  it  was  in  that  case  in  favour  of  the  construction 
adopted,  because  here  there  is  a  clearer  intention  to  benefit  the 
children  and  their  issue,  and  no  one  else.  I  also  prefer  resting  the 
conclusion  upon  grounds  similar  to  those  stated  by  Lord  Selbobne 
in  that  case,  rather  than  adopting  any  canon  of  construction  by 
reading  one  word  to  signify  another. 

ENGLISH  NOTES. 

The  authorities  on  the  point  dealt  with  in  the  rule  are  very  fully 
commented  on  and  classified  in  a  judgment  of  Kay,  J.,  in  In  re  Bovy 
man,  Whytehead  v.  Boulton  (1889),  41  Ch.  D.  626,  60  L.  T.  888,  37 
W.  B.  683.  In  that  case  the  testatrix  bequeathed  £8000  to  her 
nephew  upon  trust  to  invest  and  pay  the  income  equally  amongst  her 
four  nieces  during  their  respective  lives,  and  after  the  decease  of  any  of 
them  to  pay  the  principal  of  her  share  to  or  among  her  children  as  she 
should  appoint,  and  in  default  of  appointment  to  pay  the  same  equally 
amongst  such  children,  the  shares  of  sons  to  be  vested  at  twenty*one, 
and  the  shares  of  daughters  at  twenty-one  or  marriage,  with  benefit  of 
survivorship  among  them  as  to  the  original,  and  accuring  shares  of  any 
of  them  who  should  die  before  attaining  a  vested  interest,  and  she  gave 
her  said  nephew  power  of  advancement  and  maintenance  in  favour  of 
her  niece's  children  and  continued^:  ''And  in  case  any  of  my  nieces 
shall  die  without  having  any  children  who  shall  have  attained  a  vested 
interest,  I  give  the  share  of  such  niece  after  her  decease,  and  also  the 
interest  thereof,  to  my  said  nephew,  his  executors  and  administrators, 
upon  trust  to  pay  and  dispose  thereof  to  or  among  her  surviving  sisters, 
and  their  respective  children,  in  the  same  manner  as  I  have  heretofore 
directed  respecting  their  original  shares/^  and  she  gave  the  residue  to 
her  said  nephew.  The  four  nieces  A«,  B.,  C,  and  D.  survived  the 
testatrix.  A.  died  first,  leaving  three  children.  Next  B.  died  without 
issue,  and  the  nephew  distributed  B.'s  share  in  thirds,  giving  one-third 
to  the  children  of  A.,  and  one-third  eadh  to  the  two  surviving  nieces. 
The  summons  was  taken  out  after  the  death  of  the  nephew  by  his  exe- 
cutor raising  the  question  whether  the  division  had  been  rightly  made, 
and  a  similar  question  as  to  the  share  of  C,  who  had  also  died  without 
issue.  Kay,  J.,  on  an  elaborate  review  of  the  cases,  held  that  the 
principle  of  division  which  had  been  adopted  by  the  nephew  was  right, 
and  that  the  decisions  establish  the  following  propositions :  *'  Where 
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laaintaTTiiiig  irnwhahwi  (farwinnii  wbicii  m&j  be  so 
fencing  diapates  and  Etigation.  Wbeiber  diese  ever  was  in  die 
taiHet  caaes  a  um  lax  mcerprttatxon  of  che  wmi  "sorfiw*  ia^  in 
mj  opinioa,  a  matter  of  no  eaoaequeiiceL  A  wiiole  categoij  of 
casea  haa  now  aetiJed  that  "anrviv-Qr''  maj  be  fead  '^other*  or 
"  aarviving  ^tirptj'  and  has  settled  with.  leasonable  cleamrsm  jatier 
wbat  czzcomataneea  it  maj  be  ao  Rad,  and  no  ^azn  man,  not  a 
lawT^,  woold  have  had  the  .^fligftteat  doobt  m  any  of  those  ( 
that  the  real  intmtioa  of  the  twtator  was  HBwfated  thaeby. 


CuusBT,  R: — 

I  entzxelj  agree  in  the  jndgaenta^  and  I  oalf  widh  to  add  the 

following  obaerTationj : — 

It  appeals  to  me  that  the  whole  of  that  pazt  cf  the  will  whkh 
has  been  leferred  to  is  properlT  leaJ  as  one  dL^ootuMi  of  propertr 
in  feiToar  of  the  three  children  and  their  issue,  with  benetrt  of  sm- 
Tivorahip  when  any  one  of  them  dies  without  issue,  and  that  the 
final  clause  is  the  appropriate  texmination  of  such  a  dispositioD, 
expTesfiing  the  testator's  intenticxi  b  j  what  he  was  doing  to  benefit 
his  three  children  and  their  issue,  and  no  one  else 

I  quite  agree  with  the  argument  of  the  learned  coonad  far  the 
appellant,  that  it  would  be  impossible,  bj  the  operation  of  the  final 
clause  taken  by  itself,  to  raise  anj  estate  bj  implication  in  the 
issue.  But  that  clause  sufficiently  shows  that  the  testatcs^  had  in 
his  mind  the  existence  of  the  issue  of  anj  child  at  the  death  cl  the 
longest  liver  as  a  fact  which  would  preT^it  the  dispoBitkn  from 
taking  effect.  For  be  does  not  sar,  in  case  the  suzriror  dies  with- 
out leaving  issue,  but  in  case  all  mj  children  shall  die  without 
leaving  issue  Thus  the  testator  clea^  lecogmses  the 
[*  359]  *  status  or  claun  of  the  issue  of  a  child  who  has  died  before 
the  survivor. 

We  mast  read  this  in  connection  with  the  prerioos  limitatkA  of 
the  accruing  share  to  the  issue  of  children,  and  we  hare,  I  think, 
a  sufficientlv  clear  expression  of  the  intention  of  the  testator,  that 
the  issue  should  not  take  an  interest  contingent  upon  the  parent 
surviying;  but  that  the  contingency  of  survivorship  applies  to 
the  estate  for  life  of  the  parent.  The  contingency  is  found  in 
the  use  of  the  word  "survivor"  and  the  real  intention  would  be 
properly  expressed  by  saying,  that,  if  one  of  the  children  died 
without  leaving  is^sue,  his  or  her  share  should  go  to  the  remaining 
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child  or  children  for  life,  if  they  survived,  and  afterwards  to  their 
issue. 

I  think  the  case  is  decided  by  that  of  Watte  v.  LittUwood,  L.  R 
8  Ch.  70,  and  I  think  the  language  of  the  will  in  the  present  case 
is  stronger  than  it  was  in  that  case  in  favour  of  the  construction 
adopted,  because  here  there  is  a  clearer  intention  to  benefit  the 
children  and  their  issue,  and  no  one  else.  I  also  prefer  resting  the 
conclusion  upon  grounds  similar  to  those  stated  by  Lord  Selbokne 
in  that  case,  rather  than  adopting  any  canon  of  construction  by 
reading  one  word  to  signify  another. 

ENGLISH  NOTSa 

The  authorities  on  the  point  dealt  with  in  the  rule  are  very  fully 
commented  on  and  classified  in  a  judgment  of  Kay,  J.,  in  In  re  Batv^ 
man,  Whytehead  v.  Boulton  (1889),  41  Ch.  D.  626,  60  L.  T.  888,  37 
W.  B.  683.  In  that  case  the  testatrix  bequeathed  £8000  to  her 
nephew  upon  trust  to  invest  and  pay  the  income  equally  amongst  her 
four  nieces  during  their  respective  lives,  and  after  the  decease  of  any  of 
them  to  pay  the  principal  of  her  share  to  or  among  her  children  as  she 
should  appoint,  and  in  default  of  appointment  to  pay  the  same  equally 
amongst  such  children,  the  shares  of  sons  to  be  vested  at  twenty-one, 
and  the  shares  of  daughters  at  twenty-one  or  marriage,  with  benefit  of 
survivorship  among  them  as  to  the  original,  and  accuring  shares  of  any 
of  them  who  should  die  before  attaining  a  vested  interest,  and  she  gave 
her  said  nephew  power  of  advancement  and  maintenance  in  favour  of 
her  niece's  children  and  continued^:  ''  And  in  case  any  of  my  nieces 
shall  die  without  having  any  children  who  shall  have  attained  a  vested 
interest,  I  give  the  share  of  such  niece  after  her  decease,  and  also  the 
interest  thereof,  to  my  said  nephew,  his  executors  and  administrators, 
upon  trust  to  pay  and  dispose  thereof  to  or  among  her  surviving  sisters, 
and  their  respective  children,  in  the  same  manner  as  I  have  heretofore 
directed  respecting  their  original  shares,"  and  she  gave  the  residue  to 
her  said  nephew.  The  four  nieces  A.,  B.,  C,  and  D.  survived  the 
testatrix.  A.  died  first,  leaving  three  children.  Next  B.  died  without 
issue,  and  the  nephew  distributed  B.'s  share  in  thirds,  giving  one-third 
to  the  children  of  A.,  and  one-third  each  to  the  two  surviving  nieces. 
The  summons  was  taken  out  after  the  death  of  the  nephew  by  his  exe- 
cutor raising  the  question  whether  the  division  had  been  rightly  made, 
and  a  similar  question  as  to  the  share  of  C,  who  had  also  died  without 
issue.  Kay,  J.,  on  an  elaborate  review  of  the  cases,  held  that  the 
principle  of  division  which  had  been  adopted  by  the  nephew  was  right, 
and  that  the  decisions  establish  the  following  propositions :  ''Where 
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the  gift  is  to  A.,  B.,  and  C.  equally  for  their  respective  lives,  and  after 
the  death  of  any,  to  his  children,  hut  if  any  die  without  children,  to 
the  survivors  for  life  with  remainder  to  their  children,  only  children 
of  survivors  can  take  under  the  gift  over.  If  to  similar  words  there  is 
added  a  limitation  over,  if  all  the  tenants  for  life  die  without  children, 
then  the  children  of  a  predeceased  tenant  for  life  participate  in  the  share 
of  one  who  dies  without  children  after  their  parent.  They  also  partic- 
ipate, although  there  is  no  general  gift  over,  where  the  limitations  are 
to  A.,  B.,  and  C.  equally  for  their  respective  lives,  and  after  the  death 
of  any,  to  his  children,  and  if  any  die  without  children,  to  the  surviving 
tenant  for  life  and  their  respective  children,  in  the  same  manner  as 
their  original  shares." 

The  rules  so  laid  down  hy  Eat,  J.,  are  referred  to  in  a  judgment  of 
Stirling,  J.,  in  the  case  of  In  re  Bubbtns,  Oill  v.  WooraU  (1898), 
78  L.  T.  218,  where  the  will,  after  a  direction  to  trustees  which  was  con- 
strued as  a  gift  of  the  income  to  two  daughters,  suhject  to  an  allowance 
to  a  son,  and  suhject  to  he  divested  to  the  extent  of  one-third  in  case 
of  the  death  of  the  son  leaving  children,  with  a  gift  over  of  the  capital 
in  thirds  to  the  children  of  his  son  and  two  daughters  respectively, 
contained  a  proviso  in  these  terms:  '' Provided  nevertheless  that  in 
case  of  the  death  of  any  of  my  children  without  leaving  lawful  issue, 
the  part  ...  so  given  ...  to  his  or  her  issue  shall  go  and  he  divided 
hy  and  hetween  the  issue  of  the  survivor  or  survivors  of  my  said  chil- 
dren in  the  same  manner  and  proportions,  and  under  the  same  trusts 
hereinhefore  given  and  bequeathed  ^ar  stirpes.*'  On  an  elaborate  anal* 
ysis  of  the  effect  of  the  various  constructions  which  might  be  suggested, 
the  learned  Judge  arrived  at  the  conclusion  that  the  construction  of 
the  clause  did  not  come  within  the  rules  laid  down  by  Kay,  J.,  and 
that  *'  survivor  or  survivors  "  in  the  proviso  must  be  read  in  their  literal 
sense;  or  in  other  words,  that  no  issue  of  a  child  would  take  the  accru- 
ing share  of  a  child  who  died  without  leaving  issue,  unless  the  child 
who  left  issue  had  survived  the  child  who  died  without  leaving  issue. 

AMERICAN  NOTES. 

The  rule  above  stated,  and  the  English  authorities,  are  followed  by  the 
Courts  of  several  American  states,  though  the  Courts  of  other  states  follow  a 
different  rale.  Thus,  in  Denny  v.  Kettell,  135  Massachusetts,  138,  a  testator 
left  a  fund  in  trust,  and  provided  that,  after  the  payment  of  certain  legacies 
and  the  termination  of  certain  life  estates,  the  trustee  should  pay  over  *'  all  the 
residue  of  said  trust  fund,  in  equal  portions,  to  my  surviving  nephews  and 
nieces."  It  was  held,  that  only  those  nephews  and  nieces  were  entitled  to  take 
who  were  living  when  the  time  for  the  final  distribution  came ;  and  that  the 
representatives  of  a  nephew  who  survived  the  testator,  but  died  before  the 
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time  for  the  final  distribution,  were  not  entitled  to  share  therein.  Mr.  Justice 
Charles  Allbn,  for  the  Court,  said:  **The  testator  had  in  mind,  in  these 
clauses,  a  later  period  of  survivorship  than  his  own  death.  All  the  residue  of 
said  trust  fund,  which  was  finally  to  be  divided,  was  what  would  be  left  after 
the  end  of  both  of  the  life  estates,  and  after  the  payment  of  all  of  the  specific 
sums  to  the  different  persons  and  societies  named.  This  residue  was  not  ascer- 
tainable till  the  time  came  for  its  distribution.  The  word  *  surviving '  more 
naturally  relates  to  that  time  when  the  residue  was  to  be  ascertained 
and  distributed.  .  .  .  This  construction  seems  best  to  carry  out  the  apparent 
intention  of  the  testator,  and  is  also  in  accord  with  the  course  of  the  more 
recent  decisions,  under  wi)l8  somewhat  similar.  2  Jarman  on  Wills  (5th  Am. 
ed.  by  Bigelow),  154  n.,  727-738.  See  also  Hulhurt  v.  Emerson,  16  Massa- 
chusetts, 241 ;  Olney  v.  Htdl,  21  Pickering,  311.  The  rule  that  the  law  leans 
towards  vested  remainders  always  yields  when  a  contrary  intention  of  the 
testator  is  to  be  gathered  from  the  fair  construction  of  the  whole  will ;  and 
where  the  question  is  to  what  period  words  of  survivorship  shall  be  referred, 
it  is  often  more  reasonable  to  suppose  that  the  testator  meant  the  period  of 
distribution,  even  where  real  estate  alone  is  involved.''  To  like  effect,  see 
Olney  v.  HuU,  21  Pickering  (Mass.),  311 ;  Brooks  v.  Carter,  118  Massachu- 
setts, 407;  Thomson  v.  Ludington,  104  id.  193;  CoJhy  v.  Duncan,  139  id. 
398;  Morrill  v.  PhUlips,  142  id.  240;  Coveny  v.  McLaughlin,  148  id.  576; 
Bigelow  v.  Clap,  166  id.  88;  Hale  v.  Hohson,  167  id.  397  ;  Bayless  v.  Pres- 
coU,  79  Kentucky,  252  ;  Reiff's  Appeal,  124  Pennsylvania  State,  145 ;  Bran- 
son  V.  Hill,  31  Maryland,  181 ;  Van  Tilhurgh  v.  Hollingshead,  14  New  Jersey 
Equity,  35 ;  Slack  v.  Bird,  23  New  Jersey  Equity,  238  ;  Den  v.  Sayre,  2  New 
Jersey  Law,  *  598 ;  Spear  v.  Fogg,  87  Maine,  132. 

On  the  other  hand,  in  several  states  it  is  held  that  a  gift  after  a  life  estate 
to  the  testator's  surviving  children,  vests  in  such  of  his  children  .as  survive  him, 
and  not  in  such  as  are  surviving  at  the  death  of  the  life  tenant,  the  term  "  sur- 
viving" being  taken  to  refer  to  the  death  of  the  testator.  Vanderzer  v. 
Slingerland,  103  New  York,  47;  Stevenson  v.  Lesley,  70  id.  512;  Embury 
V.  Sheldon,  68  id.  227 ;  Livingston  v.  Greene,  52  id.  118 ;  Byrnes  v.  Stilwell, 
103  id.  453 ;  Scott  v.  Guernsey,  48  id.  106 ;  Shutt  v.  Rambo,  57  Pennsyl- 
vania State,  149  ;  Stevenson  v.  Fox,  125  id.  568  ;  Porter  v.  Porter,  50  Michi- 
gan, 456 ;  Jameson  v.  Jameson,  86  Virginia,  51 ;  Clanton  v.  Estes,  77  Georgia,  352. 
These  cases  were  doubtless  decided  upon  the  principle  that  where  there  is  any 
doubt  as  to  the  application  of  the  term  "  surviving,"  the  law  favors  the  vest- 
ing of  estates  at  the  death  of  the  testator.  Other  words  used  in  connec- 
tion with  the  word  **  survivors  "  may  make  it  certain  that  the  persons  intended 
are  those  surviving  the  life  tenant,  and  not  those  surviving  the  testator ;  as 
where  a  remainder  is  given  after  a  life  estate  to  the  children  then  living  of  the 
testator,  or  to  survivors  then  living  of  any  other  designated  class.  Hills  v. 
Barnard,  152  Massachusetts,  67;  Coveny  v.  McLaughlin,  148  id.  576;  Mul- 
larkey  v.  Sullivan,  136  New  York,  227 ;  Patchen  v.  Patchen,  121  New  York, 
432;  Colton  v.  Fox,  67  id.  348;  Shanks  v.  MUU,  25  South  Carolina,  358; 
Simpson  v.  Cherry,  34  id.  68;  Darnell  v.  Barton,  75  (reorgia,  377;  In  re 
Patrick's  Estate,  162  Pennsylvania  State,  175;   WiUiamson  v.  Chamberlain,  10 
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New  Jersey  Equity,  873;  Janes  v.  Jones,  46  New  Jersey  Equity,  554;  Naylar 
y.  Oodman,  109  Missouri,  548;  Smith  v.  Block,  29  Ohio  State,  488;  Union 
Mut.  Association  v.  Montgomery,  70  Michigan,  587. 

No.  31.  — STRINGER  v.  PHILLIPS. 
(1730.) 

No.32.  — CRIPPS  V,  WOLCOTT. 
(1819.) 

RULE. 

As  a  general  rule,  words  of  survivorship  in  a  legacy  are 
referable  to  the  time  of  the  testator's  decease,  so  as  to 
avoid  lapse:  but,  where  a  life  or  other  interest  is  inter- 
posed before  the  period  of  distribution,  the  intent  (accord- 
ing to  the  more  modem  authorities)  is  inferred  that  the 
survivorship  relates  to  the  latter  period. 

Stringer  ▼.  Fhillipi. 

1  Eq.  Ca.  Abr.  292,  293. 
Devise,  —  Tenants  in  Common.  —  Survivors. 

[292]  One  devised  £100  to  five,  equally  to  be  divided  between  them 
and  the  survivors  and  survivor  of  them ;  and  if  A.  (one  of  the 
five)  died  before  marriage,  her  share  to  go  over  to  another  person ; 
and  it  was  decreed  (at  the  Rolls),  that  they  took  this  £100  as  tenants 
in  common,  and  that  the  words, "  and  the  survivors  and  survivor  of 
them,"  to  make  them  joint  tenants,  would  be  a  contradiction  to  the 
first  words,  whereby  they  were  made  tenants  in  common,  and  that 
they  should  be  construed  to  extend  only  to  such  who  were 
[293]  survivors  at  the  death  of  the  testator,  and  therefore  in- 
serted to  prevent  a  lapse ;  and  this  is  the  stronger,  bj  the 
limitation  over  of  A.'s  share  upon  a  contingency,  by  which  it  is 
plain  the  testator  did  not  intend  her  to  be  a  joint  tenant  with  the 
rest ;  and  as  the  devise  was  to  all  five,  they  must  all  take  alike ; 
and  not  A.  to  be  tenant  in  common,  and  the  other  four  joint 
tenants. 
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Crippi  ▼.  Woloott  and  oihen. 

4  Maddock,  11-16  (20  B.  B.  268). 

Legacy.  —  Reversion.  —  Tenants  in  Common.  —  Swrvtoors,  —  Presumption  of 

Intent. 

Words  of  survivorship  in  gift  after  a  life  estate  are  to  be  referred  to  [11] 
the  period  of  division  and  enjoyment,  unless  there  be  special  intent  to 
the  contrary. 

The  bill  stated,  that  under  the  wills  of  Mary  Simons  and  Ann 
Simons,  deceased,  Deborah  Saunder,  the  late  wife  of  Arthur  Saun- 
der,  deceased,  was  authorised  and  empowered  to  dispose,  by  her 
will,  of  the  principal  sum  of  £540,  being  the  remainder  of  a  sum  of 
£600,  after  deducting  therefrom  the  duty  payable  upon  legacies ; 
and  that  on  or  about  the  9th  November,  1811,  said  Deborah  Saun- 
der,  pursuant  to  said  power,  made  and  published  her  last  will  and 
testament  in  writing,  of  that  date,  which  was  executed  by  her  in 
the  presence  of,  and  attested  by,  three  witnesses;  and  thereby, 
after  reciting,  amongst  other  things,  that  said  *  sum  of  £540,  [*  12] 
being  the  remainder  of  £600  after  such  deduction  as  afore- 
said, was  bequeathed  to  her,  and  at  her  sole  disposal,  by  the  re- 
spective wills  of  said  Mary  Simons  and  Ann  Simons,  said  testatrix 
gave,  directed,  appointed,  and  bequeathed  unto  her  friends  the  de- 
fendants, John  Wolcott,  of,  &c.,  and  John  Agg,  of,  &c.,  the  third  part 
or  share  of  her,  said  testatrix,  of  and  in  certain  estates  therein 
mentioned,  and  all  other  the  real  and  personal  estate  and  effects 
over  which  she  then  had,  or  at  the  time  of  her  decease  should  have, 
any  power  in  law  or  equity,  to  hold  to  them,  their  heirs,  executors, 
administrators,  and  assigns,  according  to  the  nature  of  the  same 
respectively,  in  trust,  to  pay  to,  or  permit  and  suffer  her  husband, 
said  Arthur  Saunder,  to  have  and  enjoy  the  rents,  interest,  divi- 
dends, produce,  and  profits  thereof  during  his  natural  life ;  and  upon 
the  decease  of  her  said  husband,  the  testatrix  directed  that  said 
sum  of  £540,  and  all  other  her  personal  estate,  should  be  equally 
divided  between  her  two  sons  Arthur  Saunder  and  George  Saunder, 
and  plaintiff  Ann  Cawley  Cripps,  her  daughter,  and  the  survivors 
or  survivor  of  them,  share  and  share  alike ;  and  she  appointed  her 
son  George  Saunder,  sole  executor  of  her  said  will :  —  That  the  tes- 
tatrix afterwards  died,  leaving  said  Arthur  Saunder  the  elder,  her 
husband,  surviving  her ;  and  that  upon  her  death  said  George  Saun- 
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der  proved  her  will,  and  that  said  sum  of  £540  was  invested  in  the 
purchase  of  £830  15«.  three  per  cent  Bank  Annuities ;  which  last 
mentioned  sum  was  transferred  into  the  names  of  said  John  Wol- 
cott  and  John  Agg,  and  that  the  same  was  standing  in  their  names 
upon  the  trusts  declared  by  said  testatrix's  will  of  said  sum  of 
[*  13]  £540  therein  mentioned :  —  That  Arthur  *  Saunder  the  elder 
received  the  dividends  which  accrued  upon  the  said  sum  of 
£830  158.  three  per  cent  Annuities,  during  his  life;  and  that  said 
Arthur  Saunder,  the  son  of  said  testatrix,  died  in  the  lifetime  of 
the  said  Arthur  Saunder  the  elder,  intestate  and  unmarried ;  and 
that  in  or  about  October,  1816,  said  Arthur  Saunder  the  elder  died, 
leaving  Gteorge  Saunder,  and  the  plaintifif  Ann  Cawley  Cripps,  sur- 
viving ;  and  that  on  the  death  of  said  Arthur  Saunder  the  elder, 
said  George  Saunder  and  the  plaintiff  Ann  Cawley  Cripps,  under 
the  trusts  of  the  will,  became  entitled  in  equal  moieties  to  the  said 
sum  of  £830  three  per  cents. 

The  prayer  of  the  bill  was,  that  the  plaintifif  Ann  Cawley  Cripps 
might  be  declared  to  be  so  entitled ;  and  that  the  defendants  Wol- 
cott  and  Agg  might  be  decreed  to  transfer  the  moiety  of  the  plain- 
tifif Ann  Cawley  Cripps,  into  the  name  of  the  plaintifif  Thomas 
Cripps,  and  to  pay  to  the  plaintifif  the  dividends  which  had  accrued 
due  upon  such  moiety,  since  the  death  of  Arthur  Saunder  the 
elder. 

George  Saunder,  by  his  answer,  claimed  a  moiety  of  the  sum  of 
£830  15s.  three  per  cents. 

The  defendant  Davis  Whately,  as  the  executor  of  the  deceased 
Arthur  Saunder  the  son,  by  his  answer,  insisted  that  the  bequest 
to  the  survivors  of  the  children  of  the  testatrix  did  not  refer  to  the 
death  of  Arthur  Saunder  the  elder,  but  to  the  death  of  the  testatrix ; 
and  that  the  share  of  Arthur  Saunder  the  son,  in  the  sum  of  £830 
15^.  three  per  cents  in  which  the  same  was  invested,  became 
[*  14]  vested  in  him,  and  *  transmissible  to  his  representatives,  not- 
withstanding his  death  in  the  lifetime  of  Arthur  Saunder 
the  elder. 

Mr.  Wilbraham,  for  the  plaintiffs. 

Mr.  Treslove,  in  the  same  interest,  for  the  defendants  Agg  and 
Saunder. 

The  words  in  this  will  giving  a  life  interest  in  the  sum  of  £540  to 
Arthur  Saunder  the  father,  and  upon  his  decease,  directing  the 
same  to  be  equally  divided  between  the  testatrix's  two  sons  and 
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her  daughter,  and  the  survivors  or  survivor  of  them,  means,  among 
such  as  shall  survive  the  tenant  for  life  when  the  division  was  to 
take  place ;  and,  consequently,  as  Arthur  Saunder,  one  of  the  testa- 
trix's sons,  died  in  the  lifetime  of  the  tenant  for  life,  his  representa- 
tive has  no  claim.  They  cited  Stringer  v.  FhilHps,  1  Eq.  Cas.  Abr.  292 
(p.  726,  ante) ;  Bindon  v.  Lord  Suffolk,  1  P.  Wms.  96,  1  Bro.  P.  C. 
189 ;  Hawes  v.  Hawes,  1  Ves.  13  ;  Roebuck  v.  Dean^  2  Ves.  Jr.  265 ; 
Bussdl  V.  Long,  4  Ves.  551 ;  Daniell  v.  Daniell,  6  Ves.  297  (5  R  R. 
308);  Brown  v.  Bigg,  7  Ves.  279 ;  Jenour  v.  Jenour,  10  Ves.  592. 

Mr.  Koe,  for  the  defendant  Whately  :  — 

The  words  of  survivorship  relate  to  the  death  of  the  testatrix, 
not  to  the  death  of  the  tenant  for  life.    Brovm  v.  Bigg  is  precisely 
this  case.    As,  therefore,  Arthur  Saunder  the  son  survived 
the  testator,  *  his  representative  is  entitled  to  one- third  of  [*  15] 
the  stock. 

Sir  John  Lbaoh,  V.  C.  (after  stating  the  case)  :  — 

It  would  be  difficult  to  reconcile  every  case  upon  this  subject. 
I  consider  it,  however,  to  be  now  settled,  that  if  a  legacy  be  given 
to  two  or  more,  equally  to  be  divided  between  them,  or  to  the  sur- 
vivors or  survivor  of  them,  and  there  be  no  special  intent  to  be 
found  in  the  will,  that  the  survivorship  is  to  be  referred  to  the 
period  of  division. 

If  there  be  no  previous  interest  given  in  the  legacy,  then  the 
period  of  division  is  the  death  of  the  testator,  and  the  survivors  at 
his  death  will  take  the  whole  legacy.  This  was  the  case  of  Stringer 
V.  Phillips, 

But  if  a  previous  life  estate  be  given,  then  the  period  of  division 
is  the  death  of  the  tenant  for  life,  and  the  survivors  at  such  death, 
will  take  the  whole  legacy.  This  is  the  principle  of  the  cited  cases 
of  Russell  V.  L(yng^  Daniell  v.  Daniell,  and  Jenour  v.  Jenour, 

In  Bindon  v.  Lord  Suffolk,  the  House  of  Lords  found  a  special 
intent  in  the  will,  that  the  division  should  be  suspended  until  the 
debts  were  recovered  from  the  Crown ;  and  they  referred  the  sur- 
vivorship to  that  period.  The  two  cases  of  Roehtick  v.  Dean,  and 
Perry  v.  Woods,  3  Ves.  204,  before  Lord  Rosslyn,  do  not  square 
with  the  other  authorities. 

*  Here,  there  being  no  special  intent  to  be  found  in  the  [*  16] 
will,  the  terms  of  survivorship  are  to  be  referred  to  the  death 
of  the  husband,  who  took  a  previous  life  estate. 
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ENGLISH   NOTES. 

The  primary  rule  was  applied  by  Grant,  M.  K.,  in  Cambridge  v.  Sous 
(1802),  8  Yes.  12,  6  K.  R.  199.  The  testator  made  a  bequest  in  the 
terms  following  :  ''  I  give,  devise,  and  bequeath,  to  my  eldest  sister 
Martha  Kuyck  Van  Mierop  the  sum  of  £4000  sterling,  lawful  money 
of  Great  Britain,  and  in  case  of  her  death  to  devolve  upon  her  sister 
Cornelia  Mierop,''  and  made  a  similar  bequest  to  the  younger  sister 
with  similar  words  as  to  devolution  on  the  elder.  The  direction  for 
devolution  was  held  to  be  confined  to  the  case  of  lapse  by  the  death  of 
either  in  the  lifetime  of  the  testator:  so  that  (both  surviving  the  tes- 
tator) each  took  her  £4000  absolutely. 

In  Young  v.  Davies  (1863),  32  L.  J.  Ch.  372,  the  testator  left  the  divi- 
dends of  certain  shares  to  his  son  B.,  ''  and  at  his  death  to  my  surviving 
daughters  and  their  lawful  offspring."  It  was  held,  by  Kindebslet, 
y.-C,  that  ''  offspring  "  meant  the  same  as  ''issue,"  and  that  the  word 
was  a  word  of  limitation  importing  (in  the  case  of  personalty)  an  abso- 
lute gift;  that  the  period  for  ascertaining  the  survivorship  was  the 
death  of  the  son ;  and  that  the  daughters  surviving  at  that  time  took 
absolutely  as  joint  tenants. 

The  context  was  also  held  to  control  the  primary  general  rule  in  the 
case  of  Bowers  v.  Bowers  (1870),  L^R.  6  Ch.244,  39  L.  J.  Ch.  351.  The 
testator,  Richard  Bowers,  by  his  will  gave  his  residuary  real  and  personal 
estate  to  trustees  to  collect  and  get  in  the  same,  '<  and  then  to  divide 
the  whole  unto,  between,  and  amongst  my  four  children,  W.,  E.,  H., 
and  R.,  share  and  share  alike  as  tenants  in  common,  and  not  joint 
tenants,  with  benefit  of  survivorship  in  case  any  of  them  should  die 
without  issue;  and  in  case  any  of  my  said  children  should  die  leaving 
any  child  or  children,  then  I  direct  that  the  share,  whether  original  or 
accruing,  of  him,  her,  or  them  so  dying,  shall  go,  belong,  and  be  divided 
between  such  children  in  equal  shares,  if  more  than  one,  and  if  only 
one,  then  the  whole  to  such  one  and  only  child."  The  testator's  four 
children  survived  him.  Vice-Chancellor  Maltns  held  that  they  became 
absolutely  entitled  to  their  shares;  but  Lord  Haterlby,  L.  C,  and  Sir 
G.  M.  GiFFARD,  L.  J.,  reversed  this  decision,  holding  that  the  expres- 
sions in  the  latter  clause  pointed  to  an  intention  that  the  former  gift 
should  be  cut  down,  or  might  be  increased  in  the  subsequent  event. 

Cripps  V.  WolcoU  was  followed  in  Ireland  by  Chattbrton,  V.-C, 
in  Shaw  v.  Shaw  (1889),  26  L.  R.  Ir.  30. 

In  another  Irish  case,  Woodroofe  v.  Woodroofe,  1894,  1  Ir.  299,  the 
context  was  held  (by  Porter,  M.  R.)  to  control  the  general  rule  on  the 
same  principle  as  in  Bowers  v.  Bowers,  The  testator  gave  his  estate 
to  trustees  upon  trust  to  get  in  and  realise,  and  (after  directing  pay* 
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ment  of  debts  and  giving  certain  legacies)  upon  further  trust  to  divide 
the  residue  between  his  four  sons,  W. ,  A.,  H.,  and  E.,  in  equal  shares ; 
'^  but  if  any  of  my  said  sons  shall  die  without  leaving  lawful  issue  him 
surviving,  my  will  is  that  the  share  of  such  son  shall  go  and  be  divided 
between  such  of  my  other  sons  as  shall  be  then  living,  in  equal  shares^ 
the  children  of  a  deceased  son  to  take  the  share  to  which  their  father 
would  have  been  entitled.''  The  four  sons  survived  the  testator. 
PoKTERy  M.  B.;  held  that  the  share  of  each  of  the  four  sons  was  sub- 
ject to  defeasance  in  the  event  of  his  dying  without  leaving  lawful 
issue  him  surviving,  and  that  they  were  therefore  not  indefeasibly  en- 
titled. 

AMERICAN  NOTBS. 

Many  of  the  American  cases  cited  in  the  preceding  American  note  upon 
the  interpretation  of  the  word  **  survivors ''  are  cases  of  bequests  of  personal 
property;  and  the  American  cases  do  not  seem  to  emphasize  the  distinction 
between  gifts  of  personalty  and  gifts  of  realty  in  regard  to  the  interpretation 
of  this  term.  In  recent  cases,  however,  the  rule  is  followed  that  where  there 
is  a  gift  of  personal  estate  for  life  followed  by  a  gift  of  the  remainder  to  a  class 
as  tenants  in  common  and  the  survivors  of  them,  the  survivors  intended  are 
those  who  are  living  at  the  period  of  distribution,  namely,  the  death  of  the 
life  tenant.  In  Denny  v.  KeUell^  135  Massachusetts,  138,  where  a  testator  left 
a  fund  in  trust,  and  after  the  termination  of  certain  life  estates  to  pay  over 
"  all  the  residue  of  said  trust  fund,  in  equal  portions,  to  my  surviving  nephews 
and  nieces,"  it  was  held  that  those  of  the  class  who  were  living  when  the  time 
for  final  distribution  came  were  entitled  to  such  residue;  the  Court  saying: 
'*  The  word  *  surviving  '  more  naturally  relates  to  that  time  when  the  residue 
was  to  be  ascertained  and  distributed.  .  .  .  And  where  the  question  is  to  what 
period  words  of  survivorship  shall  be  referred,  it  is  often  more  reasonable  to 
suppose  that  the  testator  meant  the  period  of  distribution,  even  where  real 
estate  alone  is  involved.''  See  also  Morrill  v.  Phillips^  142  Massachusetts, 
240 ;  Bigelaw  v.  Clap,  166  id.  88 ;  Hale  v.  Hobson,  167  id.  397 ;  Lombard  v. 
Willis,  147  id.  13;  Branson  v.  HiUj  31  Maryland,  181;  In  re  Crawford,  113 
New  York,  366;  Delaney  v.  McCormack,  88  id.  174;  Vincent  v.  Newhouscj 
83  id.  505;  Teed  v.  Morton,  00  i±  502;  Miller  v.  iifc^Zam,  98  id.  517;  Mather 
V.  Mather,  103  Illinois,  607;  Summers  v.  Smith,  127  id.  645;  NicoU  v.  Scott, 
99  id.  529  ;  Sinton  v.  Boyd,  19  Ohio  State,  30 ;  HUl  v.  Rockingham  Bank,  45 
New  Hampshire,  270;  O'Brien  v.  O'Leary,  64  id.  332;  Hall  v.  Wiggin,  67  id. 
89 ;  Stevens  v.  Douglass,  68  id.  209. 


732  WILL. 

Ho.  88.— Abbott  ▼.  Middleton;  Bkketti  ▼.  Carpenter,  7  H.  L.  Cu.  68,  89.  — Bute. 

No.  33.  — ABBOTT  v.  MIDDLETON. 

MCKETTS  V.  CARPENTER 
(h.  l.  1858.) 

RULE. 

Where  a  gift  is  made  by  will  to  A.  for  life,  with  a  gift 
over  to  children,  and  a  final  gift  over  in  case  of  A.'s  death 
in  the  lifetime  of  another,  it  is  implied  as  a  further  condi- 
tion for  the  final  gift  over,  that  A.  should  die  without 
leaving  a  child. 

Abbott  and  others  ▼.  Middleton  and  others. 
Bieketts  v.  Carpenter. 

7  H.  L.  Caa.  68-124  (s.  o.  28  L.  J.  Ch.  110). 

[68]      Wm.  —  Supplying  Words.  —  «  But^  —  **  Dying  "  "  without  Issue." 

A  testator  gave  an  annuity  of  £2000  to  his  widow,  and  set  apart,  out 
of  his  personal  property,  a  sum  sufficient  to  provide  for  its  payment.  He 
then  directed  that,  on  the  death  of  his  widow,  the  sum  so  set  apart  should 
'*  become  the  property  of  my  son  George,  so  far  as  he  shall  receive  the  interest 
during  his  life,  and  on  his  death  the  principal  sum  to  become  the  property  of 
any  children  he  may  leave,  in  such  sums  as  he  shall  direct,  but  in  the  event  of 
my  son  dying  before  his  mother,  then  the  principal  sum  to  be  divided  among 
the  children  of  my  daughters,  the  deceased  Jane  R.  and  Mary  P.,  and  of  my 
now  surviving  daughter,  Elizabeth  M.  (should  she  leave  any  issue)  in  equal 
portions.  George  married  after  the  date  of  the  will,  had  one  son,  and  died 
before  the  testator  :  — 

Held,  affirming  the  decree  of  the  Sir  John  Romillt,  M.  R.,  that  on  the  death 
of  the  testator's  widow,  the  son  of  George  became  entitled  to  the  fund  which 
had  been  set  apart  to  provide  the  annuity,  for  that  the  property  in  it  vested 
in  the  children  of  George,  independently  of  their  father,  who  merely  took  a 
life  interest  in  it. 

Two  appeals  in  the  same  interest  and  raising  the  same  point  were  pre- 
sented. One  set  of  appellants  claimed  to  be  entitled  to  one-third,  the  other  to 
two-thirds  of  the  property  in  dispute.  Though  the  ambiguity  was  declared  to 
have  arisen  from  the  act  of  the  testator  in  framing  the  will,  yet  as  there  had 
been  two  separate  appeals  when  one  would  have  been  sufficient,  the  House 
refused  to  make  any  order  as  to  costs. 

[  *  69]       *  These  were  appeals  against  a  decree  of  the  Master  of 
THE  Rolls  (Sir  J.  Romilly)  made  in  a  suit  instituted  to  ascer- 
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tain  the  construction  to  be  put  upon  the  will  of  General  Carpenter. 
The  testator  was  possessed  of  considerable  personal  estate  in  Eng- 
land and  the  East  Indies.  Being  at  the  Cape  of  Grood  Hope  in 
March,  1834,  he  made  his  will,  by  which  he  bequeathed  to  his 
wife,  Hester,  an  annuity  of  £2000,  to  provide  for  which  he  set 
apart  certain  portions  of  his  property.  The  will  then  went  on  thus : 
"  And  on  her  decease  the  sums  provided  and  set  apart  for  such  pay- 
ment to  become  the  property  of  my  son,  George  Carpenter,  now  a 
captain  in  His  Majesty's  forty-first  Eegiment  of  Foot,  so  far  as  he 
the  said  George  Carpenter,  my  son,  shall  receive  the  interest  on 
such  sum  during  his  life,  and  on  his  demise,  the  principal  sum  to 
become  the  property  of  any  child  or  children  he  may  leave,  born  in 
lawful  wedlock,  and  in  such  sums  as  my  said  son  shall  will  and 
direct ;  but  in  case  of  my  son  dying  before  his  mother,  then,  and  in 
that  case,  the  principal  sum  to  be  divided  between  the  children  of 
my  daughters,  the  deceased  Jane  Bicketts  and  Mary  Paxton,  and 
of  my  now  surviving  daughter,  Eliza  Middleton  (should  she  leave 
any  issue),  in  equal  portions  to  each.*'  He  then  gave  specific  sums 
of  money  to  Mrs.  Middleton  and  all  his  living  grandchildren,  with 
the  benefit  of  survivorship  among  them.  The  bequest  to  Mrs. 
Middleton  was  in  these  terms :  "  To  my  daughter,  Eliza  Middleton, 
I  bequeath  the  sum  of,"  &c.,  '*the  interest  of  which  to  be  for  her 
sole  benefit  during  her  life,  and  the  principal,  on  her  demise,  to 
descend  to  any  child  or  children  she  may  leave,  if  more  than  one, 
in  equal  portions  to  each.  And,  in  the  event  of  her  not  leaving 
issue,  then,  and  in  that  case,  I  will  that  it  shall  become  the 
property  of,"  &c.  He  appointed  his  son,  George  Carpenter,  re- 
siduary legatee  of  "all  property  not  disposed  of  in  this 
♦document;"  and  named  his  wife,  Hester,  and  his  son  [*70] 
Greorge,  executrix  and  executor  of  his  will. 

At  the  time  this  will  was  made.  Captain  George  Carpenter  was 
unmarried,  but  lie  married  soon  afterwards,  namely,  on  the  4th 
July,  1834,  and  had  a  son  bom  to  him,  George  William  Wallace 
Carpenter  (the  appellant)  on  the  10th  May,  1835.  Captain  George 
Carpenter  attained  the  rank  of  lieutenant-colonel  in  his  regiment, 
and  was  killed  at  the  battle  of  Inkermann,  5th  November,  1854. 
The  testator  died  on  the  16th  January,  1855;  his  wife  Hester  died 
soon  afterwards.  She  had  renounced  probate ;  and  letters  of 
administration,  with  the  will  annexed,  were  granted  to  the 
testator's  daughter,  Mrs.  Eliza  Middleton.     In  April,  1855,  Will- 
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iam  Abbott  and  A.  F.  Paxton,  the  trustees  under  the  marriage 
settlement  of  one  of  the  testator's  granddaughters,  filed  their  bill 
against  George  William  Wallace  Carpenter,  Mrs.  Eliza  Middleton, 
and  others,  praying  the  execution  of  General  Carpenter's  wilL  The 
cause  ca.me  on  for  hearing  before  the  Sir  John  Romilly,  M.  R,  who, 
by  a  decree  of  the  16th  April,  1856,  declared  that,  according  to  the 
true  construction  of  the  will,  in  the  events  that  had  happened,  G. 
W.  W.  Carpenter,  as  the  only  son  of  the  testator's  son,  George 
Carpenter,  took  a  vested  interest  at  the  testator's  death  in  the 
capital  of  the  fund  set  apart  to  answer  the  annuity  to  the  widow, 
subject  to  her  life  interest  therein  (21  Beav.  143).     The  appeal  was 

against  this  decree. 
[80]      The  case  having  been  argued  — 

The  Lord  Chancellor  (Lord  Chelmsford),  after  stating  the 
facts  of  the  case,  said :  — 

The  whole  question  turns  upon  one  clause  in  the  will,  or 
[*  81]  *  it  may  rather  be  said,  upon  the  meaning  of  a  few  words  in 
one  of  its  clauses.  It  is  impossible  to  entertain  any  moral 
doubt  of  the  testator's  intention,  and  there  is,  therefore,  great 
dcmger  of  the  mind  being  strongly  and  improperly  influenced  by 
this  consideration.  But  disclaiming  all  right  to  act  upon  any 
conjectural  interpretation,  I  have  arrived  at  a  satisfactory  conclu- 
sion that  in  the  will  itself  there  can  be  found  an  ample  justifica- 
tion for  the  decree  which  has  been  pronounced. 

I  entirely  agree  in  the  rule  for  the  construction  of  wills  laid 
down  by  my  two  noble  and  learned  friends  (Lords  Cranworth 
and  Wensleydale)  in  the  case  of  Oray  v.  Pearson,  6  H.  L.  Cas.  61. 
This  rule,  however,  is  applicable  only  when  the  language  of  the 
will  is  clear  and  unambiguous.  Where  there  is  an  uncertainty  as 
to  the  meaning  of  any  part  of  a  will,  the  right  of  a  Court  of 
construction  even  to  introduce  words,  in  case  of  necessity,  is  clearly 
stated  by  Lord  St.  Leonards,  in  the  passage  quoted  from  Eden  v. 
Wilson,  4  H.  L.  Cas.  284.  A  power  of  this  kind  must,  of  course,  be 
very  cautiously  exercised,  to  use  the  language  of  Mr.  Jarman  (on 
Wills,  2nd  vol.  680),  "  not  merely  on  a  conjectural  hypothesis  of  a 
testator's  intention,  however  reasonable,  in  opposition  to  the  plain 
and  obvious  sense  of  the  language  of  the  instrument." 

Li  applying  these  general  rules  to  the  will  in  question,  I  have 
not  the  smallest  doubt  that  it  can  be  fairly  and  legitimately 
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collected  from  the  whole  will  to  have  been  the  intention  of  the 
testator  not  to  permit  the  capital  fund,  provided  for  the  payment 
of  his  widow's  annuity,  to  go  over  to  his  daughter,  and  to  the 
children  of  his  deceased  daughters,  if  his  son  should  have  a  child. 
The  general  scheme  of  his  will  seems  to  have  been  to  bene- 
fit all  his  children  *  and  grandchildren,  by  distributing  his  [*  82] 
property  amongst  them,  in  different  proportions,  the  whole 
amount  having  been  stated  by  him  in  a  paper  accompanying  his 
wiU.  In  this  distribution,  it  was  evidently  his  intention  that  the 
son  and  his  children  should  receive  the  largest  share,  as  he  not 
only  gives  them  the  fund  provided  for  the  annuity,  but  also 
makes  his  son  his  residuary  legatee.  According,  however,  to  his 
statement  of  the  amount  of  his  property,  the  residue  would  be 
nearly  exhausted  by  the  specific  legacies  and  the  annuity  fund,  so 
that  a  very  small  residue  would  have  been  enjoyed  by  the  son,  and 
he  would  have  been  in  a  less  favourable  position  than  his  sister 
and  his  sister's  children  till  the  death  of  his  mother.  It  is  stated, 
that  at  the  time  of  the  testator's  death,  his  property  had  very 
largely  increased.  But,  although  a  will  is  said  to  speak  from  the 
death  of  a  testator,  yet,  in  construing  his  intention,  you  must 
necessarily  refer  to  the  period  of  making  the  will  If  the  appellants 
are  right  in  their  construction  of  the  will,  the  son  of  the  testator's 
son,  the  principal  object  of  his  regard,  would  derive  scarcely  any 
benefit  from  the  dispositions  of  the  will,  but  would  be  superseded 
by  all  the  other  members  of  the  family,  themselves  already  the 
objects  of  distinct  and  independent  provisions.  This  appears  to 
me  to  be  utterly  inconsistent  with  the  obvious  meaning  of  the 
testator.  The  dispositions  of  his  will  are  perfectly  clear  down  to 
and  inclusive  of  the  bequest  to  the  children  of  his  son.  A  fund  is 
set  apart  for  the  annuity  to  the  widow.  The  interest  of  that  fund 
on  her  decease  is  to  be  received  by  the  son  during  his  life,  "  and 
on  his  decease  the  principal  sum  to  become  the  property  of  any 
child  or  children  he  may  have  bom  in  lawful  wedlock,  and  in 
such  sums  as  he  shall  will  and  direct."  The  son  of  the  testa- 
tor, therefore,  had  a  life  estate  given  to  him  in  the  fund,  with 
a  contingent  interest  to  his  children  in  the  principal  But 
the  son  *  was  then  unmarried,  and  it  was,  of  course,  uncer-  [*  83] 
tain  whether  he  would  ever  marry  or  have  children,  and 
so  the  bequests,  both  of  the  interest  of  the  fund  and  of  the  fund 
itiself,  might  have  failed  altogether.     The  testator,  then,  having  the 
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possibility  of  the  death  of  his  son  while  a  bachelor,  in  his  view,  pro- 
vides upon  its  occurrence  for  the  distribution  of  the  fund  amongst 
all  the  rest  of  the  family,  even  to  the  issue  of  his  daughter,  Mrs. 
Middleton,  who  had  no  children  at  the  time,  and  is  now  childless, 
and  without  any  reference  to  the  possible  children  of  his  son,  for 
whom  he  had  provided  so  immediately  before.  The  words  which  he 
used  to  express  his  intention  were,  "  but  in  case  of  my  son  dying 
before  his  mother."  This  peculiar  mode  of  describing  the  gift  over, 
does  not  necessarily  imply  that,  in  that  event,  the  son's  children, 
to  whom  just  before  the  principal  sum  had  been  given,  were  to  be 
supplanted  by  the  daughter  and  the  other  grandchildren  of  the 
testator.  It  may  mean,  and,  consistently  with  the  previous  gift  to 
the  children  of  the  son,  would  more  properly  mean  that  they  were 
to  take  the  capital  fund  in  no  other  event  than  the  death  of 
George,  in  the  lifetime  of  his  mother,  not  necessarily  that  the  fund 
was  to  be  theirs  absolutely  on  that  event  happening.  This  appears 
to  me  to  leave  it  open  to  attribute  a  meaning  to  the  language  of 
the  will  which  will  render  it  consistent  throughout,  instead  of 
confining  the  construction  to  the  nan-ow  limits  of  the  few  words 
introductory  of  the  gift  over. 

This  is  not  like  the  case  put  at  the  bar,  of  a  gift  to  A.,  and  if  B. 
should  go  to  Rome,  or  if  some  insignificant  act  should  be  done, 
then  over.  There  the  event  described  is  wholly  collateral  to  and 
unconnected  with  the  previous  limitations,  and  however  capricious 
and  whimsical  such  a  bequest  may  be,  the  testator  has  expressed  it 
in  clear  and  unambiguous  terms,  and  it  must  prevail.  But 
[*  84]  here,  the  *  event  on  which  the  gift  over  depends,  is  impli- 
cated and  involved  in  the  prior  limitations ;  it  is  not,  as  in 
the  case  supposed,  self -interpreting,  but  itself  creates  an  ambiguity 
which,  without  it,  would  not  have  existed. 

There  are  few  of  the  cases  cited  in  the  argument  which  are  of 
much  assistance  in  determining  the  construction  which  ought  to 
be  adopted  in  this  case.  All  those  on  which  an  estate  was  to  com- 
mence, or  to  take  effect  upon  certain  specified  events,  which  never 
occurred,  and  in  which  the  gift  therefore  altogether  failed,  are 
obviously  inapplicable.  This  is  a  case  in  which  a  gift,  either 
absolute  or  contingent,  is  clearly  and  distinctly  made,  and  the 
question  is  whether  the  words,  on  which  the  doubt  arises,  take  it 
away  again,  on  the  happening  of  an  event  not  consistent  with  it> 
but  upon  which  the  determination  of  a  prior  gift  depended. 
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That  appears  to  me  to  be  a  safe  and  reasonable  principle  of 
construction  which  was  stated  by  Lord  Brougham  in  the  case  of 
Home  V.  JPUlans,  2  Myl.  &  K.  25,  "  that  where  there  is  a  clear  gift, 
it  can  only  be  altered  and  retracted  by  the  most  plain,  and  imam- 
biguous,  and  unequivocal  words,  and  the  Court  will,  in  diibio,  justly 
prefer  that  construction  of  any  subsequent  clause  which  will  make 
it  consistent  with  the  intention  plainly  expressed  in  the  preceding 
part." 

But  it  was  strongly  insisted  by  the  appellants'  counsel,  that  it 
was  impossible  for  your  Lordships  to  decide  in  favour  of  the  re- 
spondents in  this  case  without  overruling  the  case  of  ffolmes  v. 
Cradock,  3  Ves.  317,  which  was  alleged  to  be  a  case  where  there 
was  a  bequest  in  derogation  of  a  previous  absolute  gift,  which  was 
allowed  to  prevail.  But  Holmes  v.  Cradock  was  a  case  which 
ranges  under  the  head  of  those  to  which  I  have  already 
alluded,  where  an  *  interest  was  to  take  effect  upon  an  [*  85] 
event  which  never  happened.  There  the  bequest  was, "  if 
my  son  shall  die,  leaving  my  wife,  without  leaving  a  widow  or  any 
child ;  after  his  death  and  my  wife's,  I  give  and  bequeath  to  Mr. 
Holmes  £500."  The  son  survived  the  wife,  and  died  without  leav- 
ing a  widow  or  child,  and  it  was  held  that  Mr.  Holmes  was  not 
entitled  to  the  legacy,  as  all  the  events  had  not  occurred  upon 
which  it  was  to  take  effect,  one  of  them  being  that  the  son  should 
die  leaving  the  wife.  This  was  not  the  case,  then,  of  a  previous 
gift  taken  away  by  subsequent  words,  but  a  gift  upon  certain  con- 
ditions, which  were  not  fulfilled. 

Here  there  is,  first,  a  plain  and  unequivocal  gift,  and  then  there 
are  words  immediately  following  which  at  once  produce  an  incon- 
sistency, and  therefore  an  ambiguity  in  the  dispositions  of  the  will. 
By  reading  the  will  as  if  it  had  said,  **  But  in  case  of  my  son  dying 
before  his  mother  without  leaving  a  child,"  the  whole  is  rendered 
plain  and  consistent.  Are  your  Lordships  then  at  liberty  to  sup- 
ply these  words  as  the  expression  of  a  necessary  implication  ? 
Various  authorities  have  been  cited  in  favour  of  such  a  course; 
one  of  the  earliest  of  which  was  Spalding  v.  Spalding,  Cro.  Car. 
185.  That  was  a  case  very  similar  to  the  present,  because  if  the 
clause  had  been  read  as  it  stood  in  the  will,  it  was  expressed  in 
clear  and  unambiguous  words,  and  reasons  might  readily  have  been 
suggested  as  in  this  case,  why  if  John  died  leaving  Alice,  the 
estate  should  go  over  to  William,  although  John  had  left  children ; 
VOL.  XXV. — 47 
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but  there  the  very  words  which  are  wanting  here  (or  equivalent 
ones),  were  supplied,  and  the  clause  was  read,  '*  If  John  die  with- 
out issue,  leaving  Alice."  I  do  not  think  that  the  application  of 
that  case  can  be  weakened  by  the  observation  that  the 
[*  86]  *  Court  proceeded  upon  the  whole  context  of  the  will  in 
aid  of  the  construction.  This  only  shows  that  you  are  at 
liberty  to  resort  to  the  rest  of  the  will,  to  discover  a  different 
meaning  from  that  which  the  words  taken  by  themselves  would 
convey.  And  the  importance  of  this  case  is  very  much  increased, 
in  my  mind,  by  the  view  of  it  which  was  taken  by  Lord  Hale  in 
King  v.  Melling,  Ventr.  225,  by  Lord  Harcourt  in  Kentish  v. 
Newman^  1  P.  Wm.  234,  by  Lord  Macclesfield  in  Hewet  v.  Ire- 
land,  1  P.  Wm.  427,  and  by  Lord  Ellbnborough  in  Doe  v.  Mich- 
Urn,  6  East,  486. 

The  case  of  Targua  v.  Paget ,  2  Ves.  194,  is  also  a  strong  authority 
for  supplying  words  similar  to  those  which  are  required  to  be 
understood  in  this  case,  nor  can  those  who  consider  that  you  are 
bound  to  adhere  to  the  words  used  as  conclusively  expressive  of  a 
testator's  meaning,  object  that  this  case  and  that  of  Kentish  v. 
Nev^man,  are  cases  of  marriage  articles  in  which  a  provision  may 
be  expected  to  be  made  for  the  children  of  the  marriage,  because 
the  same  presumption  may  be  raised  in  favour  of  the  children  of 
the  testator's  son  under  the  present  wilL  It  is  to  be  observed 
that  in  this  case  the  property  is  vested  in  the  children  of  the  son, 
independently  of  their  father,  who  merely  takes  the  interest  of  it 
for  his  life ;  and  the  event  upon  which  the  gift  over  depends,  is 
one  which  affects  the  father's  life  interest  only,  and  does  not  touch 
the  estate  of  his  children.  I  do  not  see  why  the  construction  sug- 
gested by  the  respondents  should  not  be  adopted ;  that  there  are 
two  contingent  independent  dispositions  which  are  attached  to  the 
bequest  to  the  son  ;  so  that  if  one  takes  effect  the  other  fails. 
This  renders  the  whole  will  sensible  cmd  consistent,  while 
[*  87]  on  the  contrary, "  the  opposite  construction  (to  use  *  the 
words  of  Vice-Chancellor  WiGRAM  in  ffillersdon  v.  Lowe,  2 
Hare,  355,  370)  is  capricious  and  irrational,  and  subverts  the 
scheme  of  the  will  which  is  expressed  in  clear  and  unambiguous 
language  in  all  other  parts  of  it" 

It  appears  to  me,  my  Lords,  that  without  going  out  of  the  will  in 
search  of  any  conjectural  intention,  but  gathering  the  testator's 
meaning  from  a  consideration  of  the  whole  of  bis  dispositions^  and 
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more  especiedly  from  the  coDtext  of  the  particular  passage  upon 
which  the  question  arises,  your  Lordships  will  not  be  frustrating, 
but  fulfilling,  the  testator's  intention,  by  determining  that  the 
appellant  took  a  vested  interest  in  the  capital  of  the  fund,  set 
apart  to  answer  the  annuity  to  the  testator's  widow,  and  that  the 
decree  of  the  Master  of  the  Bolls  should  therefore  be  affirmed. 

I  think  it  right  to  add,  that  my  noble  and  learned  friend,  Lord 
Brougham,  who  heard  the  first  argument  upon  this  case,  at  the 
conclusion  of  it  agreed  with  me  in  the  view  which  I  then  took, 
and  which  I  have  now  expressed.  Of  course  my  noble  and  learned 
friend  is  not  to  be  bound  at  all  by  that  opinion  as  a  final  opinion, 
inasmuch  as  he  has  not  heard  the  second  argument  which  was 
ordered  by  your  Lordships,  much  less  of  course  can  he  be  bound 
by  the  reasons  which  I  have  expressed  for  the  opinion  which  I 
have  formed,  and  in  which  opinion,  as  I  have  stated,  he  concurred* 

Lord  Cranworth  :  — 

My  X^rds,  the  question  in  this  case  is  one  of  which  there  have 
of  late  been  many  instances  in  all  the  Courts,  the  question  being 
how  f £ur  there  are,  or  are  not,  circumstances  apparent  on  the 
face  of  a  written  instrument,  enabling  *  those  who  have  to  [*  88] 
interpret  it  to  give  to  the  words  used  a  meaning  not  con- 
sistent with  their  ordinary  import.  The  rule  has  been  repeated  in 
various  forms  of  language  by  almost  every  Court  and  Judge  in 
very  numerous  cases.  I  refer  to  a  case  which  was  decided  in  this 
House  at  the  time  my  noble  and  learned  friend  on  my  left  pre- 
sided, viz. :  the  case  of  Eden  v.  Wilson,  4  H.  L.  Cas.  284,  in  which 
it  was  very  clearly  laid  down  that  you  are  never  unnecessarily  to 
introduce  and  interpolate  words  in  a  will,  nor  even  to  give  a  con- 
struction to  any  clause  of  a  will  contrary  to  what  the  plain  words 
import,  without  an  absolute  necessity  by  intention  declared  or  car- 
ried in  some  other  part  of  the  will. 

The  question  is,  whether  we  can  discover  from  intention  evinced 
in  this  will  an  absolute  necessity  for  interpolating  the  words  "  with- 
out leaving  issue,"  or  for  construing  the  words  "  in  case  of  my  son 
dying  before  his  mother,"  as  meaning  in  case  of  his  dying  without 
leaving  issue.     My  Lords,  I  confess  that  I  cannot. 

Every  will  must  by  law  be  in  writing,  and  it  is  a  necessary  con- 
sequence of  that  law  that  the  meaning  must  be  discovered  from 
the  writing  itself,  aided  only  by  such  extrinsic  evidence,  as  is 
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necessary  in  order  to  enable  us  to  understand  the  words  which  the 
testator  has  used.  No  extrinsic  evidence  can  be  necessary  here  for 
such  a  purpose,  except  the  fact  that  the  son  was  a  bachelor,  if 
indeed  that  is  necessary.  If  the  testator's  intention  really  was  that 
unless  his  son  survived  his  mother,  the  son's  children  living  at  his 
death  should  take  no  part  of  the  money  set  apart  to  secure  the 
annuity,  he  could  not  have  more  aptly  expressed  what  he  intended. 
The  words  would  have  exactly  met  his  wishes.     The  only  reason, 

therefore,  for  proposing  to  put  a  different  interpretation  on 
[*89]  the  language  used,  is  the  persuasion  *that  the  intention 

expressed  by  the  words  does  not  truly  convey  the  meaning 
of  the  testator  using  them,  that  he  meant  to  say  something  differ- 
ent from  that  which  he  has  said.  But  this  is  not  a  legitimate 
ground  for  adopting  a  forced  construction,  or  for  interpolating 
words,  unless  the  instrument  itself  enables  us  to  do  so. 

Where  by  acting  on  one  interpretation  of  the  words  used  we  are 
driven  to  the  conclusion,  that  the  person  using  them  is  acting 
capriciously  without  any  intelligible  motive,  contrary  to  the  ordi- 
nary mode  in  which  men  in  general  act  in  similar  cases,  there,  if 
the  language  admits  of  two  constructions,  we  may  reasonably  and 
properly  adopt  that  which  avoids  these  anomalies,  even  though  the 
construction  adopted  is  not  the  most  obvious,  or  the  most  gram- 
matically accurate.  But  if  the  words  used  are  unambiguous,  they 
cannot  be  departed  from  merely  because  they  lead  to  consequences 
which  we  consider  capricious,  or  even  harsh  and  unreasonable. 
Now,  in  this  case  there  is  no  ambiguity  in  the  words  used ;  and 
the  only  question  is,  whether  we  can  discover  on  the  face  of  the 
will  enough  to  enable  us  to  say  that  the  words  "  without  leaving 
issue"  must  be  supplied. 

It  was  fairly  put  in  argument,  that  cases  might  be  supposed  in 
which  the  intention  not  to  give  anything  to  the  son's  children  in 
the  event  of  the  son  dying  in  his  mother's  lifetime,  would  have 
been  reasonable,  and  not  capricious.  Suppose,  for  instance,  a  real 
estate  was  settled  aliunde  on  the  wife  for  her  life,  and  at  her  death 
was  to  go  to  the  son's  children,  if  the  son  was  then  dead,  otherwise 
to  other  persons,  the  provision  now  in  question  would  then  have 
been  quite  reasonable.  We  should  then  have  seen  the  motive 
of  the  testator.  Still,  the  words  to  be  construed  would  have 
been  the  same  then  as  now ;  and  I  know  of  no  principle  which 
enables  us  to  construe  plain,  unambiguous  words  differently,  when 
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we  can,  and  when  we  *  cannot  discover  the  motive  influenc-  [*  90] 
ing  the  person  by  whom  they  are  used. 

It  was  argued  that  the  words  used  must  be  read  as  a  gift  over, 
subject  to  the  preceding  gifts,  but  to  take  effect  only  in  the  case  of 
the  son  dying  before  his  mother.  On  any  other  hypothesis,  it  was 
said  the  construction  will  deprive  not  only  the  son's  children,  but 
also  the  testator's  widow,  of  the  benefit  of  the  fund  set  apart  for 
her  benefit,  the  language  being,  that  if  the  son  dies  in  his  mother's 
lifetime,  then,  and  in  that  case,  which  (as  was  argued)  must  mean 
at  that  time,  and  on  that  event,  the  principal  sum  was  to  be 
divided.  I  do  not  agree  with  this  argument ;  **  then,"  as  there 
used,  is  not  an  adverb  of  time,  but  of  relation.  The  widow  was, 
at  all  events,  to  have  her  annuity  for  her  life,  and  the  fund  set 
apart  to  secure  it  must  have  been  meant  to  endure  till  the  annuity 
should  terminate.  There  is  nothing  in  the  language  preventing  a 
construction  which  secures  this  object,  and  indeed  the  testator 
expressly  provides  for  the  fund  going  over  on  her  decease,  that  is, 
not  before  her  decease. 

It  is  not  disputed,  that  if  there  had  been  no  settlement  directed 
of  the  fund,  that  is,  if  it  had  been  given  absolutely  to  the  son, 
without  more,  then  the  gift  over  in  the  events  which  happened 
must  have  taken  efifect.  Now,  it  has  occurred  to  me,  as  one  mode 
of  looking  at  this  case,  to  read  it  as  if  all  the  words,  "  so  far  as  he 
the  said  George  Carpenter,  my  son,  shall  receive  the  interest  on 
such  sum  during  his  life  ;  and  on  his  demise,  the  principal  sum  to 
become  the  property  of  any  child  or  children  he  may  leave  born  in 
lawful  wedlock,  and  in  such  sums  as  my  said  son  shall  will,  and 
direct,"  the  words,  in  short,  which  direct  the  settlement,  were  read 
as  if  in  a  parenthesis,  that  is,  as  if  the  son  were  restricted  to  a  life 
estate,  with  remainder  to  his  children,  in  something  already 
given  to  him  absolutely,  but  *  not  giving  to  the  children  [*  91] 
anything  which  is  not  taken  out  of  what  had  been  pre- 
viously given  to  the  son  himself,  so  that  when  his  interest  is  de- 
feated, that  of  his  children  fails  also.  This  might  explain  what 
was  passing  in  the  testator's  mind,  as  if  he  had  said, ''  I  give  the 
fund  to  my  son,  but  if  he  dies  before  my  wife,  then  I  give  it  over, 
and  I  direct  that  my  son's  children  shall  not  take  what  I  have 
given  him  absolutely,  but  that  it  shall  be  considered  as  settled  on 
him  for  life,  and  afterwards  on  any  children  he  may  have."  I  do 
not  mean  to  represent  myself  as  having  any  confident  opinion  that 
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1  can  thus  trace  the  workings  of  the  testator's  mind.  Indeed,  that 
is,  as  I  conceive,  scarcely  within  the  province  of  a  Court  of  justice, 
whose  duty  it  is  not  to  search  for  the  testator's  meaning,  otherwise 
than  by  fairly  interpreting  the  words  he  has  used.  Confining 
myself  to  this  duty,  I  have  come  to  the  conclusion  that  there  is 
nothing  to  show  that  the  words  now  in  question  are  to  be  con- 
strued otherwise  than  according  to  their  obvious  meaning,  that  the 
testator  has  given  the  fund  over  to  the  children  of  his  daughters 
in  the  event  of  his  son  dying  in  the  lifetime  of  his  mother,  that 
there  is  nothing  on  the  face  of  the  will  enabling  me  to  say  that 
the  gift  over  was  only  to  take  effect  *if  the  son  should  leave  no 
issue ;  that  the  son  did  die  in  his  mother's  lifetime,  and  therefore 
that  the  daughter's  children  are  entitled. 

I  have,  in  justice  to  the  parties  who  have  so  much  at  stake  in 
this  cause,  to  the  very  able  argument  at  your  Lordships'  bar,  to 
the  high  authority  of  the  Masteb  of  the  Bolls,  and  to  the  opin- 
ions of  three  of  your  Lordships,  who  concur  with  him,  looked 
attentively  to  all  the  authorities  to  which  we  are  referred.  But  I 
have  not  found,  nor  indeed  did  I  expect  to  find,  anything  which 
helps  me  in  coming  to  a  conclusion.  The  language  of  one 
[*  92]  will  affords  very  *  little  help  in  enabling  us  to  say  what  is 
the  meaning  of  another. 

Many  of  the  cases  relied  on  were  cases  where  a  gift  over  being 
made  in  a  failure  of  issue,  after  a  gift  to  some  particular  classes  of 
issue,  that  issue  on  whose  failure  the  gift  over  is  to  take  effect,  has 
been  considered  to  be  confined  to  that  class  only  in  whose  favour 
the  prior  gift  was  made.     This  was  the  case  of  Malcolm  v.  Taylor, 

2  Buss.  &  Myl.  416  (34  R  B.  117),  and  Mlcombe  v.  Gompertz,  3 
Myl.  &  Cr.  127  (45  R  B.  234)  ;  and  there  are  many  other  similar 
decisions,  the  subject  being  discussed  by  Sir  James  Wigram,  in 
Hillersdon  v.  Lowe,  2  Hare,  355.  Such  a  construction  has  been 
called  the  referential  construction,  and  cannot,  I  think,  apply  to 
a  case  like  this,  where  the  event  on  which  the  gift  over  is  to 
take  effect,  is  a  collateral  independent  event 

Again,  in  Spalding  v.  Spalding,  Cro.  Car.  185,  a  gift  of  a  real 
estate  to  the  wife  for  life,  with  remainder  to  the  eldest  son  in  tail ; 
but  if  the  eldest  son  should  die,  living  the  wife,  then  to  the  second 
son,  was  held  necessarily  to  mean,  on  the  whole  context  of  the 
will,  if  he  should  die  without  issue,  living  the  wife;  for  on  no 
other  construction  could  all  the   provisions  of  the  will,  in  the 
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opinion  of  the  Court,  take  effect  So,  in  Holmes  v.  Pillans,  2  Myl.  & 
K.  15,  where  there  were  legacies  to  the  testator's  two  nieces,  when 
they  should  attain  twenty-one,  but^  in  the  event  of  either  dying, 
leaving  a  child,  then  to  that  child,  the  nieces  were  held  to  take 
absolute  interests  on  attaining  twtoty-one,  the  Lord  Chancellor 
holding,  contrary  to  what  had  been  held  by  Sir  John  Leach,  that  the 
gift  over  was  only  intended  to  provide  against  the  event  of  the 
nieces  dying  during  minority.  All  the  cases  coming  *  within  [  *  93] 
this  class  are  very  ably  discussed  by  the  present  Master 
OF  the  Rolls  in  Edwards  v.  Edwards,  15  Beav.  357. 

We  were  referred  to  several  cases,  where  the  question  was  as  to 
the  construction  of  marriage  articles.  They  clearly  can  afford  no 
guide  to  us  in  construing  a  will.  It  has  always  been  held,  that,  in  a 
will  we  have  nothing  to  guide  us  but  the  language  of  the  testator. 
In  marriage  articles.  Courts  have  always  felt  warranted  in  saying, 
that  such  a  construction  must  be  put  on  them  as  will  accomplish 
their  object,  namely,  the  securing  a  provision  for  the  children. 
They  must,  in  general,  be  read  as  if  there  was  a  recital  in  them, 
'*  Whereas  the  object  of  the  parties  is  to  secure  a  provision  for  the 
children  of  the  now  intended  marriage. " 

None  of  the  cases  cited  appears  to  me  to  render  us  any  material 
assistance  in  deciding  this  case ;  and,  therefore,  on  the  short  ground 
that  there  is  no  doubt  as  to  the  meaning  of  the  words  used,  con- 
sidered by  themselves,  and  nothing,  so  far  as  I  can  discover,  on  the 
face  of  the  will  enabling  me  to  say  that  the  words  are  to  have  any 
other  than  their  plain  primary  meaning,  I  am  compelled  to  come 
to  the  opinion  that  the  decree  below  was  wrong  and  ought  to  be 
reversed. 

Lord  St.  Leonards  :  — 

My  Lords,  this  is  a  case  of  great  anxiety,  because,  although  we 
may  collect  the  intention  of  the  testator  from  the  whole  of  the 
will,  yet  there  is  considerable  difficulty  in  giving  effect  to  that 
intention,  according  to  the  rules  of  law.  It  has  been  well  re- 
marked, that  "hard  cases  make  bad  law,"  and  I,  therefore,  made  a 
covenant  with  myself  to  guard  myself  as  much  as  I  could, 
and  *  to  keep  within  what  I  consider  to  be  the  strict  rules  [*  94] 
of  law  applicable  to  a  case  of  this  kind.  We  all  agree  about 
the  general  rules  of  law  upon  this  subject  My  noble  and  learned 
friend  on  the  woolsack  has  referred  to  what  fell  from  me  in  Eden 
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V.  Wilson,  4  H.  L.  Cas.  234.  I  stated  very  strongly,  in  that  case, 
the  rule ;  and  I  still  adhere  to  it,  and  I  do  not  mean  to  run  counter 
to  it  Tou  are  not  at  liberty  to  transpose,  to  add,  to  subtract,  to 
substitute  one  word  for  another,  or  to  take  a  confined  expression 
and  enlarge  it,  without  absolute  necessity.  Tou  must  find  an  in- 
tention upon  the  face  of  the  will  to  authorise  you  to  do  so.  When 
I  say,  "  upon  the  face  of  the  will,"  you  are,  by  settled  rules  of  law, 
at  liberty  to  place  yourself  in  the  same  situation  in  which  the 
testator  himself  stood.  Tou  are  entitled  to  inquire  about  his 
family,  and  the  position  in  which  he  was  placed  with  regard  to 
his  property.  I  doubt  whether  we  should  be  justified  in  looking 
to  the  amount  of  the  property,  although  it  is  referred  to.  I  dis- 
claim, at  present,  any  intention  whatever  of  referring  to  the 
amount  of  the  property  which  he  then  possessed.  It  is  personal 
property.  He  enumerates  his  property.  He  does  not  profess  to 
dispose  of  it  as  constituting  all  his  property.  On  the  contrary,  he 
makes  his  son  residuary  legatee.  It  would  be  dangerous,  there- 
fore, in  my  apprehension,  to  found  the  decision  of  this  case  judi- 
cially upon  the  amount  of  the  property. 

Now,  as  I  admit  that  you  may,  I  must  look  at  the  intention, 
that  intention  is  to  be  gathered,  in  my  apprehension,  from  the 
whole  of  the  instrument.  It  was  very  elaborately  argued,  that 
you  can  only  look  to  what  is  called  the  proximate  declaration  of 
intention,  that  is,  dealing  with  the  exact  property  which  is  in 
[*  95]  dispute.  Now,  no  doubt  you  *  never  can  dispose  of  prop- 
erty, given  by  will,  except  upon  what  you  can  hold  or  con- 
strue to  be  words  of  gift  of  that  property.  But  I  deny  that  you 
are  not  at  liberty  to  look  at  the  whole  frame  of  the  will,  in  order 
to  collect  the  general  intention. 

My  Lords,  I,  first  of  all,  ask,  what  is  the  general  intention  of 
this,  testator  ?  For  that  purpose,  I  read  the  whole  of  this  will. 
I  am  at  liberty  to  do  so ;  but  I  am  not  at  liberty  to  take  the  dis- 
position of  another  property,  and  contrast  it  with  the  one  in  ques- 
tion, because  he  may  have  intended  to  give  one  property  in  one 
way  and  another  property  in  another  way.  But  if,  upon  the 
whole  frame  of  the  will,  I  am  satisfied  of  what  was  his  general 
intention,  I  start  with  that  general  intention.  It  will  not  enable 
me  to  alter  words ;  but,  having  ascertained  the  intention,  I  then 
have  to  ask,  whether  I  can  or  cannot  so  construe  the  words 
actually  used  £w  to  carry  out  the  intention. 
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Now,  I  agree  with  my  noble  and  learned  friend,  that  you  are 
not  to  collect  intention  by  conjecture.  I  wholly  disclaim  any- 
thing approaching  to  conjecture  ;  I  must  have  conviction,  in  order 
to  bring  my  mind  to  a  judicial  determination  in  favour  of  an 
operation  beyond  the  actual  words  used.  Then,  disclaiming  con- 
jecture, and  founding  upon  words  used,  yet  I  may  read  those 
words  according  to  the  intention  of  the  testator,  which  I  find  upon 
the  face  of  the  instrument.  Therefore,  I  conceive  that  I  may,  first 
of  all,  look  at  the  instrument  throughout,  in  order  to  collect  the 
intention. 

Now,  if  I  were  asked,  morally  speaking,  what  the  intention  of  the 
testator  was,  I  cannot  have  the  slightest  doubt  about  it.  He  had 
an  only  son  who  was  rather  of  mature  age ;  I  think  about  thirty- 
four.  He  was  at  a  time  of  life  at  which  he  was  likely  to  marry, 
and  likely  to  have  a  family,  and  he  was  not  provided  for. 
The  testator  had  two  daughters  who  had  died  *and  had  [*96] 
left  children,  and  he  had  a  living  daughter  without  children, 
and  he  intended  to  provide  for  them  all,  and  he  did  so.  To  the 
children  of  those  who  were  dead  he  gave  at  once  a  large  provision, 
actually  to  vest  in  them.  And  when  you  are  talking  of  ambiguity, 
there  is  ambiguity  even  there ;  for  he  talks  of  persons  that  are  to 
survive  without  telling  you  whom  they  are  to  survive.  So  that 
this  is  not  a  will  without  ambiguity  elsewhere.  For  in  the  gifts 
with  regard  to  the  children  and  grandchildren,  there  are  ambiguous 
words  that  require  construction.  He  provides  for  the  daughter 
who  was  unmarried,  and  for  her  children,  if  she  should  have  any, 
and  if  she  should  not,  he  gives  it  over. 

Then  when  we  come  to  what  was  the  first  and  principal  object 
of  his  bounty,  his  son,  he  gives  the  property  in  question  to  his  wife 
for  life,  then  to  his  son  for  life,  and  then  to  the  son's  children,  I 
will  assume  it  to  be,  who  should  be  living  at  his  death.  If  we 
stop  there,  of  course  there  is  no  question.  And  we  must  stop 
there  with  this  observation,  that  the  property  is  actually  given 
without  any  doubt  or  ambiguity  to  the  son's  children,  so  that  if  it 
is  to  be  taken  away  from  the  children  we  must  find  clear  words 
to  effect  that  object. 

Now  there  is  one  important  observation  in  this  case.  There  is 
no  contingency  expressed  or  implied  upon  which  the  property  is 
given  to  the  children.  There  is  no  contingency  in  the  gift  itself 
to  the  children.     There  is  no  exclusion  of  the  children  upon  the 
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happening  of  a  contingency  upon  which  the  property  is  given  over. 
Now  taking  it  bj  degrees,  let  us  consider  for  a  moment  how  it 
would  stand  in  this  case.  To  the  widow  of  the  testator  for  life, 
to  the  son  for  life,  to  the  son's  children,  just  as  he  has  given  it» 

and  after  the  son's  death  if  it  had  stopped  there,  then  over. 
[*  97]  There  can  hardly  be  a  reasonable  doubt,  but  what  the  *  Court 

would  have  construed,  and  I  think  consistently  with  the 
authorities  "  after  the  death  "  to  mean  **  arfter  the  death  without 
issue  "  to  whom  the  property  was  before  given.  There  is  no  in- 
tention shown  to  defeat  the  gift  to  the  issue.  The  gift  to  the 
issue  is  absolute,  positive,  and  unambiguous,  and  it  is  not  cut 
down.  He  has  expressed  his  intention  shortly  but  clearly ;  he  has 
expressed  a  like  intention  in  the  case  of  the  daughter's  children, 
that  after  the  death  the  property  shall  go  to  the  other  grand- 
children. But  has  he  not  expressed  as  clear  an  intention  here, 
that  after  the  death  it  shall  go  to  the  son's  children  ?  At  all 
events,  therefore,  if  it  had  stopped  here  you  have  a  gift  clear  and 
unambiguous  after  the  son's  death  to  his  children.  Then  if  you 
have  a  second  gift,  and  the  words  are  confined  to  ''after  the  death" 
you  must  consider  that  to  mean  **  after  the  death  without  issue," 
because  there  was  a  previous  gift  to  the  children ;  and  in  the  gift 
over,  although  they  are  not  referred  to,  there  is  nothing  to  cut 
down  the  previous  gift ;  and  therefore  consistency  would  require 
that  you  should  read  the  words  ''  after  the  death  without  issue." 

Then  you  come  to  the  real  point,  '^  and  after  the  death  of  my  son 
if  he  shall  survive  his  mother,"  then  over.  Now,  how  do  those 
words  alter  it  ?  I  think  it  is  rather  stronger  in  that  case  than  in 
the  first  case,  because  there  is  still  something  left  for  the  gift  to 
the  cliildren  to  operate  upon.  Observe,  upon  any  construction  of 
that  clause  at  the  date  of  the  will,  you  have  not  taken  away  all 
the  interest  of  the  children,  because  it  is  only  upon  the  contin- 
gency of  the  mother  surviving  the  son  that  you  take  it  away  at 
all.  Therefore,  if  the  son  survive  the  mother,  the  children  would 
take.  The  gift  over,  therefore,  in  any  possible  event  at  the  date  of 
the  will  destroys  all  the  interest  that  had  been  previously  given 

to  the  children.  Therefore,  speaking  now,  not  of  the  event 
[♦  98]  having  happened,  but  before  *  the  event  happened,  the  gift 

over  does  not  include  every  possible  case.  Therefore  the 
gift  to  the  children  is  not  displaced  partially  by  the  gift  over.  I 
should  therefore  have  thought  on  that  construction,  that  it  would 
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have  admitted  of  considerable  ground  for  saying,  standing  there 
alone,  that  it  is  stronger  than  the  other  would  have  been. 

Now,  what  if  you  try  it  by  transposition  or  division ;  suppose  it 
stood  thus :  to  the  wife  for  life,  to  the  son  for  life,  and  if  the  son 
die  without  children,  living  his  mother,  then  to  the  other  grand- 
children in  substitution.  Try  that  first ;  then  take  it,  to  the  wife 
for  life,  to  the  son  for  life,  and  then  if  he  die  in  his  mother's  life- 
time, to  the  children  of  his  sisters,  and,  if  his  mother  die  in  his 
lifetime,  then  to  his  own  children.  I  cannot  see  how  that  is  con- 
sistent with  any  possible  intention  of  the  testator,  because  he  is 
adding  to  the  large  portion  of  his  daughter's  children  at  the  ex- 
pense and  destruction  of  all  present  provision  for  the  children  of 
his  son ;  indeed,  in  destruction  of  all  provision  for  his  son's  chil- 
dren, because  although  the  son  himself  takes  under  the  residuary 
bequest,  yet  the  testator  did  not  intend  that  the  children  of  his  son 
should  be  dependent  wholly  upon  their  father,  but  he  meant  to 
provide  for  them  an  absolute  positive  fortune,  which  they  should 
possess  independently  of  the  father.  The  other  construction  is 
inconsistent  with  the  whole  of  the  will,  and  I  confess  I  should 
have  thought  it  almost  an  impossible  construction. 

Then  it  is  said,  there  is  one  contingency  already  existing; 
namely,  that  the  gift  to  the  children  of  the  son  is  contingent; 
that  it  is  to  those  children  only  who  may  be  living  at  the  death. 
Why,  therefore,  it  may  be  asked,  should  not  another  contingency 
be  added  ?  Undoubtedly  another  contingency  has  been  added.  But 
that  cannot  alter  in  any  manner  the  previous  disposition  itself.  It 
is  not  a  question  whether  the  children  of  the  son  are  to  take 
when  they  *  are  bom,  or  only  if  they  are  living  at  the  death  [  *  99] 
of  the  son  ;  I  assume  it  to  be  a  settled  point,  that  they  can 
only  take  if  they  are  living  at  the  death  of  their  father,  the  tes- 
tator's son.  Therefore  it  is  contingent.  But  the  question  is  just 
the  same,  what  is  the  effect  of  the  words  introducing  a  contingency 
which  has  no  reference  to  their  being  living  at  the  death  ?  They 
can  only  take  if  they  be  living  at  the  death.  That  is  a  contingency 
which  applies  to  them  properly.  Without  that  they  cannot  take. 
The  other  contingency  is  one  which  deprives  them  of  their  property 
without  any  relation  to  them  or  their  interests.  What  have  they 
to  do  with  the  death  of  the  mother  (the  testator's  widow)  in  the 
lifetime  of  the  son  or  with  her  surviving  him  ?  To  them  it  is 
immaterial  except  so  far  as  it  is  made  a  condition.    To  them  it  is 
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unimportant  as  regards  the  property,  because  it  is  given  to  her  for 
life  only,  afterwards  to  the  son,  and  then  to  his  children.  There- 
fore the  gift  over  on  that  contingency  must  stand  by  itself  simply 
and  only  as  a  contingency  upon  that  happening. 

It  is  said  that  the  contingency  here  is  wholly  collateral,  and 
that  was  very  much,  and  very  ably  argued.  I  cannot  take  that 
view ;  cases  were  put,  but  everybody  knows  what  would  fairly  be 
collateral  That  is  collateral  which  has  no  relation  whatever  in 
any  sense  to  the  subject  of  the  gift ;  a  fancy  that  the  testator 
chooses  to  impose.  But  nobody  who  is  competent  to  decide  this 
question  can  dispute  that  the  gift  over,  whatever  be  the  true  con- 
struction of  it,  is  connected  with  the  whole  frame  of  the  will.  It 
may  admit  of  one  construction,  it  may  admit  of  another,  but  it  is 
clearly  and  decidedly  a  link  in  the  chain  of  the  whole  limitation. 

Now,  as  regards  construction,  we  must  just  bear  in  mind  that 
there  is  a  great  deal  of  difference  between  gifts  cutting  down  a 
previous  interest,  which  of  course  always  may  be,  and  gen- 
[*100]  erally  are,  introduced  with  some  word  stronger  *than 
"  but,"  but  I  am  not  inclined  to  dwell  on  a  word,  gener- 
ally speaking,  where  an  interest  is  given,  as  here,  to  children 
absolutely.  If  a  testator,  in  a  given  event,  means  to  defeat  that 
interest,  he  introduces  it  by  strong  words,  such  as  "provided 
always,"  or  "  I  declare  my  will  and  mind  to  be,"  or  "  I  declare  my 
intention  to  be,  that  upon  such  an  event  happening,  then  it  shall 
go  over."  We  must  distinguish,  therefore,  between  cases  where 
the  previous  gift  is  properly  cut  down,  and  cases  in  which  (if  this 
be  such  a  C£ise),  there  is  a  short  or  imperfect  statement  of  the 
event  upon  which  the  testator  intended  to  found  the  gift  over. 

If,  therefore,  T  had  to  come  to  a  conclusion  simply,  and  only 
upon  my  view  of  the  case,  independently  of  authorities,  I  should 
say  at  once  that  this  testator  intended  to  cut  down  the  gift  to  his 
son's  children  only  in  the  event  of  their  failing,  and  the  son  pre- 
deceasing his  mother.  There  is  some  sense  in  that.  His  son  has 
the  property.  As  soon  as  the  property  had  got  into  the  son's 
family,  he  did  not  mean  that  it  should  go  over  to  the  children  of 
the  sisters,  for  whom  he  had  already  fully  provided.  If  the  son 
had  once  enjoyed  the  fruit,  the  tree  was  to  remain  with  him.  He 
would  take  it  under  the  residuary  gift,  or  it  would  go  to  his  chil- 
dren. But  if  he  did  not  live  to  enjoy  it,  and  left  no  children,  then 
the  testator  says,  As  my  wife  will  be  enjoying  it  during  the  whole 
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of  her  life,  I  may  as  well  give  it  after  her  death  to  those  who  will 
be  living,  and  capable  of  enjoying  it.  And,  in  connection  with 
this,  I  cannot  strike  out  the  residuary  clause  which  operates  upon 
this  very  property.  Eemember,  I  am  not  going  out  of  the  will,  or 
out  of  my  province,  when  I  look  at  the  residuary  clause ;  the  resi- 
duary clause  operates  on  this  very  property  we  are  now  discussing. 
And  I  look  at  it  to  ascertain  what  was  the  intention  of 
the  testator.  I  can  *  understand  why  in  giving  the  prop-  [  *  101] 
erty  to  his  unmarried  daughter  for  life  and  then  over,  he 
introduces  proper  gifts  over  in  case  she  shall  have  no  children, 
because  then  there  was  no  previous  pre-existing  life  estate  in  any 
person ;  and  therefore  he  had  a  present  property  to  dispose  of  to 
his  daughters,  and  to  their  children,  and  therefore  the  gift  over 
arises.  Now,  here  he  was  embarrassed  by  the  fact,  that  he  had 
given  the  first  interest  in  his  property  to  his  widow  for  life,  and 
he  meant  that  if  she  survived  the  sou«  and  he  had  no  issue,  it 
should  go  over.  He  stated  that  contingency  which  was  in  his 
mind,  but  there  was  no  intention  at  all,  in  my  apprehension,  to 
defeat  the  gift  to  his  son's  children,  if  there  were  any.  He 
omitted  to  mention  that  portion  of  his  intention,  because  his  mind 
was  occupied,  and  filled  with  the  contingency  upon  which  he 
meant  it  to  go  over.  He  did  mean  it  to  go  over  if  the  son  died 
in  the  lifetime  of  the  mother,  but  with  this  addition,  not  to  defeat 
the  gift  to  the  son's  children  if  they  lived  to  attain  a  vested  inter- 
est. And  then  comes  in  that  important  observation,  as  I  consider 
which  I  have  already  made,  that  in  the  gift  to  the  children  of  the 
son  there  is  no  contingency  expressed,  and  in  the  gift  over  of  that 
property  upon  the  contingency  of  the  wife  surviving  the  son,  there 
is  no  exclusion  whatever  referred  to  of  the  children.  I  find,  there- 
fore, the  property  remaining  in  the  children,  and  in  my  apprehen- 
sion clearly  unaffected  (speaking  still  of  intention)  by  the  gift 
over. 

Then  the  question  is,  am  I  at  liberty  to  advise  your  Lordships 
to  act  upon  that  view  according  to  the  sound  settled  rules  of  law 
and  the  authorities.  I  have  already  said  that  I  have  never  ad- 
dressed myself  with  more  care  and  consideration  to  any  case  than 
I  have  to  this,  because  I  feel  that  it  touches  upon  very  tender 
ground,  and  that  we  ought  to  be  very  careful  in  the  application  of 
the  rules  of  law,  and  not  in  favour  of  what  we  may  con- 
sider to  be  a  *  hard  case,  to  relax  and  to  disturb  settled  [*  102] 
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rules.  I  shall  therefore  trouble  your  Lordships  by  referring  to 
the  cases  bearing  upon  this  question,  most  of  which  have  been 
cited  in  the  argument  (there  are  one  or  two  more  which  were 
not  cited)  in  order  to  show  your  Lordships,  as  I  hope  I  shall  be 
able  to  do,  that  the  conclusion  to  which  I  am  advising  you  to 
come  upon  this  case  is  altogether  consistent  with  the  clear  and 
settled  rules  of  law. 

The  first  case  is  that  of  Ananynums,  Anders.  Bep.  33,  and  though 
it  has  been  referred  to  before,  it  is  so  pertinent  that  I  must  refer 
your  Lordships  to  it  It  is  in  Norman  French.  "  If  a  man  by 
will  devise  all  his  lands  to  another,  and  the  heirs  of  his  body 
begotten,  and  devise  afterwards  by  the  same  will,  that  if  the 
devisee  die  the  same  lands  shall  remain  to  another  in  fee,  the 
Court  held  that  the  devisee  should  have  an  estate  tail  by  the  first 
words,  and  no  estate  by  the  latter  words."  Now,  that  is  exactly 
this  case,  in  fact.  The  conclusion  is  a  little  difficult  to  under- 
stand, but  it  clearly  meant  that  the  gift  should  not  be  cut  down. 
That  is  precisely  this  case,  except  that  there  is  no  contingency. 
But  supposing  that  had  been  a  gift  over  on  the  death  of  the  son 
without  any  addition,  then  that  case  would  fit  this  exactly,  for  it 
is  a  devise  to  one  in  tail,  and  if  he  dies,  to  another  over,  without 
saying  if  he  dies  without  issue.  The  clear  construction  was,  that 
there  was  nothing  to  cut  down  the  previous  gift,  and  therefore  the 
devisee  took  an  estate  tail 

At  the  conclusion  of  that  case  there  is  a  reference  to  a  case  in 
Hilary,  33  Elizabeth.  The  case  intended  to  be  referred  to  is,  I 
believe,  Atkins  v.  AthinSy  which  is  a  very  important  case  on  this 
subject,  in  Croke,  Elizabeth,  248.  There  a  man  devised  his  land 
to  S.  and  the  heirs  of  his  body,  and  after  his  decease  to  B. 
[*  103]  the  eldest  son  of  S.,  and  *  to  the  heirs  of  his  body,  with 
remainder  over  to  three  other  of  the  sons  of  S.  in  the  same 
manner.  The  question  was,  what  estate  had  S.  in  the  land  ?  It 
was  adjudged  that  S.  had  an  estate  tail.  Now,  observe,  if  there 
was  ever  a  case  that  called  for  giving  a  meaning  to  words  over  so 
as  to  cut  down  the  previous  estate,  it  was  that  case.  It  was  to  me 
and  the  heirs  of  my  body,  and  after  my  decease,  to  B ,  one  of  my 
sons,  and  the  heirs  of  his  body,  after  his  decease  to  three  other  of 
my  sons,  and  the  heirs  of  their  bodies  successively.  Why,  how 
obvious  it  was  to  say,  here  is  first  an  estate  tail  given  in  words, 
but  other  words  make  it  only  for  life.    But  that  is  followed  by 
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distinct  limitations  in  tail  successively  to  the  four  sons,  and  there- 
fore when  he  said,  "  heirs  of  the  body/'  he  meant  heirs  of  the  body 
as  afterwards  explained.  But  the  Judges  allowed  no  such  inter- 
pretation. They  said  the  words  were  clear,  and  that  they  gave  an 
estate  tail,  and  that  the  words  giving  the  estate  over  after  the 
decease  of  the  man,  meant  after  his  decease  without  issue,  and 
therefore  they  supplied  those  words,  although  the  four  sons  suc- 
cessively of  the  person  were  to  take  estates  tail,  and  therefore 
that  would  have  satisfied  the  words  '*  heirs  of  the  body."  I  con- 
sider that,  therefore,  to  be  a  great  authority  for  adding  words  when 
you  find  that  the  previous  estate  is  not  clearly  cut  down,  although 
the  words  introducing  the  gift  over  do  not  describe  the  whole 
event  upon  which  the  testator  meant  the  gift  over  to  arise.  Now, 
I  think  that  is  a  very  much  stronger  case  than  this  for  not  cutting 
the  gift  down,  for  there  was  nothing  there  to  guide  to  the  intention. 
If  you  looked  at  the  subsequent  parts  of  the  will,  you  found  indi- 
cations of  an  intention  to  give  to  the  words  their  natural  confined 
construction,  and  that  only. 

Then,  my  Lords,  there  has  been  a  case  of  Wallop  v. 
*  Darby,  Yelv.  209,  referred  to,  which  is  also  one  bearing  [*  104] 
very  much  upon  this  question.  In  that  case  of  Wallop 
V.  Darby,  "  A  man  devised  all  his  lauds  to  J.  and  his  heirs,  and  if 
he  died  without  heirs  of  his  body,  then  his  lands  in  Culver  to  J.  R 
his  nephew,  in  tail ;  also  I  give  my  land  in  F.  to  S.,  my  nephew,  in 
fee."  The  question  was,  whether  that  was  a  remainder  over,  or  an 
original  and  substantive  devise,  and  the  Court  of  King's  Bench 
decided  that  S.  took  by  way  of  remainder,  after  the  death  of  J. 
without  issue,  for  the  words, "  Item,  I  give,  &c.''  depend  on  the  pre- 
cedent words,  and  S.  shall  be  in  the  same  condition  as  J.  B.  the 
nephew  would  be,  for  the  estates  limited  to  J.  B.  and  S.  are  cer- 
tainly conjoined  to  the  limitations  of  the  estate  of  J.  the  son, 
namely,  after  his  death  without  issue.  Now,  that  is  a  very  strong 
authority  for  showing  that  the  Court  will  not  cut  down  a  previous 
devise  upon  an  uncertain  gift,  but  that  even  although  it  was  intro- 
duced, "  Also,  I  give,"  without  reference  to  the  previous  gift,  yet  it 
was  held  to  amount  to  a  mere  remainder  upon  the  previous  gift 

Then  there  is  the  case  of  Luxford  v.  Cheeke,  3  Lev.  125,  which 
was  not  cited  in  the  arguments,  and  I  think  that  is  also  an  impor- 
tant authority  upon  this  case.  "  A  man  devised  all  to  his  wife  for 
her  life,  if  she  don't  marry,  but  if  she  do  marry,  that  Humphrey  " 
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(that  is,  his  son)  "  presently  after  her  decease,  enter,  have,  hold, 
and  enjoy  all  the  land  to  him  and  the  heirs  male  of  his  body, 
remainder  to  Robert  and  the  heirs  male  of  his  body,  the  remainder 
to  Anthony  and  the  heirs  male  of  his  body,  and  so  on."  The  wife 
did  not  marry,  and  the  question  was,  whether  the  remainder  over 
took  effect.    "  The  Court  resolved  that  the  land  was  entailed  by 

this  will,  for  by  the  whole  scope  of  the  will  it  appears 
[*  105]  plainly   the   *  devisor    intended  an  entail  with  several 

remainders  over,  and  rather,  than  this  intent  shall  be 
defeated,  the  words  shall  be  read  and  taken  thus :  If  she  marry, 
Humphrey  to  enter  presently ;  and  if  she  do  not  marry,  then 
Humphrey  shall  have,  hold,  and  enjoy  them  to  him  and  the  heirs 
male  of  his  body  with  remainder  over."  And  judgment  was  given 
accordingly.  That  was  a  case,  therefore,  in  which  the  property 
was  given  to  the  widow  for  her  life,  if  she  do  not  marry ;  but  if 
she  do  marry,  then  presently  after  her  decease,  it  is  to  go  over  in 
the  line  of  limitation.  She  did  not  marry,  and  it  was  held  that 
the  gift  over  comprised  the  very  event  which  was  not  provided  for. 
So  that  there  the  property  was  held  to  go  over,  though  she  did  not 
marry.  It  was  given  to  her  for  life  if  she  do  not  marry,  but  if  she 
do  marry,  then  presently  after  her  decease,  it  was  to  go  over.  She 
did  not  marry,  yet  though  it  was  only  given  over  if  she  did  marry, 
it  was  held  to  be  a  good  gift  over,  and  that  intention  was  collected 
only  from  the  limitations  that  if  she  do  marry,  the  remainder  over 
was  to  take  effect  at  once. 

My  Lords,  the  case  of  Spalding  v.  Spalding,  which  was  so  much 
referred  to,  is  no  doubt  an  important  case,  and  great  stress  was 
laid  on  that  case.  I  entirely  agree  that  it  is  not  to  be  looked  at  as 
a  mere  naked  case,  depending  upon  the  first  limitation.  The 
Judges  there  expressly  guarded  themselves,  by  stating  that  they 
were  deciding  upon  the  whole  context  of  the  will ;  therefore  it  is 
impossible  to  represent  that  case  as  one  which  was  not  governed 
by  the  ultimate  remainder  over ;  but  still  there  were  propositions 
which  the  Court'  dwelt  upon  in  the  construction  of  that  case, 
which  go  a  long  way  to  aid  your  Lordships  in  coming  to  a  sound 
conclusion  in  this  case.     It  is  a  singular  thing,  no  doubt,  that  in 

all  the  subsequent  cases  in  which  Spalding  v.  Spalding 
[*  106]  has   been  referred  to,  it  has   been   considered   *  as  an 

authority  on  the  mere  first  words,  without  looking  at 
what  I  fully  admit  we  are  bound  to  look  at,  and  which  the  Court, 
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in  deciding  that  case,  did  look  at ;  namely,  the  whole  context  of 
the  will  In  that  case  a  man  had  three  sons,  John,  Thomas,  and 
William,  and  he  devised  the  land  in  question  to  John,  his  eldest 
son,  and  the  heirs  of  his  body,  after  the  death  of  Alice,  his  wife 
and  if  John  died,  living  Alice,  that  William  should  be  his  heir." 
Now,  that  is  exactly  this  case.  That  is  a  gift  to  a  man  and  the 
heirs  of  his  body,  and  it  is  just  the  same  as  this  case,  except  that 
this  is  so  far  stronger,  that  there  the  heirs  of  the  body  would  take 
through  the  father,  and  here  the  children  of  the  son  take  inde- 
pendently of  the  father.  After  the  remainder  to  William,  it  pro- 
ceeds :  ''  Also,  he  devised  other  lands  to  Thomas  and  the  heirs 
male  of  his  body,  and  if  he  died  without  issue,  that  then  John 
should  be  his  heir.  And  he  devised  other  lands  to  William  and 
the  heirs  of  his  body."  Then  comes  this  devise :  "  And  if  all  his 
sons  should  die  without  heirs  of  their  bodies,  that  then  his  lands 
should  be  to  the  children  of  his  brother."  That  event  did  not  hap- 
pen ;  John  survived ;  Alice  did  not  live  as  it  was  supposed  she 
would,  but  died  in  William's  lifetime.  The  Court  held,  upon  the 
whole  context  of  the  will,  "  that  it  was  to  be  construed  according 
to  the  intent  of  the  party,  and  that  the  construction  shall  be,  that 
if  John  die  without  issue,  living  Alice,  that  then  William,  his 
youngest  son,  should  have  it;  and  it  shall  not  be  construed  (where 
he  limits  it  first  to  John  and  the  heirs  of  his  body)  that  by  this 
limitation  he  intended,  if  he  died,  living  Alice,  that  William  should 
be  his  heir,  John  having  issue,  and  thereby  to  disinherit  the  heirs 
of  John's  body.  And  what  was  his  intent  appears  by  the  other 
parts  of  the  will,  that  the  other  sons  shall  have  other  lands  to 
them  and  the  heirs  of  their  body."  "  And  if  they  all  die 
without  issue,  that  it  shall  be  to  his  *  brother's  children,  [*  107] 
not  meaning  to  disinherit  any  of  his  children,  and  it  shall 
not  be  such  a  contingent  remainder  or  limitation  to  abridge  the 
former  express  limitation."  The  Judges  then  said  it  ought  to  be 
to  the  brother's  children,  not  meaning  to  disinherit  any  of  his 
children.  Now,  no  doubt  that  is  not  clear,  otherwise  it  would 
decide  this  case  upon  the  mere  words  as  well  as  upon  the  law. 
But  this  decision  clearly  proceeded,  as  they  themselves  tell  you, 
upon  the  whole  context  of  the  wilL  However  it  is  important  as 
showing  how  the  Court  would  work  out  an  intention  collected 
from  the  whole  of  the  will  at  the  expense  of  particular  words, 
because  these  words  had  to  be  introduced  by  a  construction  forced 
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upon  the  Court  bjr  the  intention  collected  from  the  general  context 
of  the  will. 

Mjr  Lords,  it  has  been  already  observed  by  my  noble  and  learned 
friend  on  the  woolsack,  how  often  this  case  has  been  referred  to  by 
the  highest  authorities,  and  always  as  a  general  authority  for  a 
rule  which  would  enable  your  Lordships  satisfactorily  to  decide 
this  case.  I  will  refer  you  only  to  what  Lord  Hale  says  in 
King  v.  MeUing,  1  Yentr.  230.  "  To  this  purpose  is  Spalding^M 
ease  a  devise  to  his  eldest  son  and  the  heirs  of  his  body,  after  the 
death  of  his  wife,  and  if  he  died,  living  the  wife,  then  to  his  son 
N.,  and  devised  other  lands  to  another  son  and  the  heirs  of  his 
body,  and  if  he  died  without  issue,  then  to  remain.  Sea.  The  first 
son  died,  living  the  wife.  It  was  strongly  urged  that  his  estate 
should  cease  for  being  said,  if  he  died  living  the  wife,  this  was  a 
corrective  of  what  went  before.  But  it  was  ruled  by  all  the  Court 
that  it  was  an  absolute  estate  tail  in  the  first  son,  as  if  the  words 
had  been,  if  he  died  without  issue,  living  the  wife,  for  he  could  not 

be  thought  to  intend  to  prefer  a  younger  son  before  the 
[♦108]  issue  of  his  *  eldest"     Now  look  at  that:  Lord  Hale 

tells  you  that  he  could  not  be  thought  to  prefer  the 
youngest  son  before  the  issue  of  the  eldest  I  ask,  could  the  tes- 
tator here  be  considered  to  have  intended  to  prefer  the  children  of 
his  daughters,  at  the  expense  of  the  children  of  his  eldest  son  ? 
That  is  the  reason  Lord  Halk  gives  for  the  decision  in  Spalding  v. 
Spalding.  I  admit  that  we  are  not  to  press  it  beyond  its  legal 
import,  still,  all  subsequent  Judges  have  considered  that  it  pro- 
ceeded upon  the  general  rule,  that  if  you  can  get  at  the  intention 
on  the  face  of  the  will,  you  are  at  liberty  to  add  words  in  order  to 
carry  it  out  Now,  the  intention  here  is  quite  as  satisfactory  to  my 
mind  as  it  was  to  the  Court  of  King's  Bench  in  Spalding  v.  SpaUL- 
ing,  because  I  cannot  look  at  th^  whole  frame  of  the  will,  as  was 
done  in  that  case,  without  seeing  that  the  testator  here  never  could 
have  intended  to  sacrifice  the  positive  clear  interest  that  he  had 
given  to  the  children  of  his  son,  merely  to  accumulate  and  add  to 
the  fortunes  of  the  children  of  his  daughters,  so  that  the  effect 
might  have  been  to  leave  the  children  of  his  son  absolutely  desti- 
tute of  all  fortune,  while  he  would  be  adding  unnecessarily  to 
the  fortunes  of  the  children  of  the  daughters. 

There  are  a  good  many  other  cases  which  also  bear  upon  this 
question.    There  is  the  case  of  Newburgh  v.  Newbwrgk^  which  ia 
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quoted  in  the  ''  Treatise  of  the  Law  of  Property  as  administered  in 
this  House "  (p.  367)  (and  I  believe  nowhere  else),  which  I  had 
the  honour  of  arguing  at  your  Lordships'  bar.  It  is  a  very  impor- 
tant case.  I  have  travelled  through  that  case.  I  know  how 
difficult  and  almost  impossible  it  was  thought  to  establish  the  con- 
struction that  this  House  ultimately  adopted  upon  the  advice  of 
Lord  Eldok  and  Lord  Eedesdale.  It  was  most  elab- 
orately *  argued  and  very  much  considered.  The  gift  [*109] 
there  was  of  estates  in  the  counties  of  Sussex  and  Glou- 
cester. Mr.  Butler,  in  settling  the  draft,  unfortunately  ran  his  pen 
through  the  word  "  Gloucester,"  if  I  recollect  rightly.  Then  the 
word  "  counties  "  was  altered,  in  the  copy,  into  "  county,"  because 
they  saw  that  there  was  only  one  county  mentioned.  That  was  a 
simple  mistake ;  and  then  the  question  arose,  whether  Lady  New- 
burgh,  who  was  intended  to  take  both  estates  for  life,  was  not 
deprived  of  the  Gloucestershire  estates.  That  case  underwent  the 
most  elaborate  discussion  from  Court  to  Court  None  of  the  Judges 
before  whom  the  case  came,  could  bring  his  mind  to  suppose  that 
the  words  could  be  supplied,  and,  therefore,  the  case  was  argued 
over  and  over  again  before  several  Courts,  upon  the  question, 
whether  you  could  admit  parol  evidence  to  show  that  this  was  a 
mistake,  and  so  to  supply  the  words.  It  was  held  that  you  could 
not  And  at  last  (although,  as  stated  in  this  book),  the  point  was 
very  faintly  argued  at  the  bar  as  to  the  possibility  of  supplying 
words,  this  House,  upon  the  construction  afTorded  by  the  other 
clauses  in  that  will,  actually  decided  that  you  must  read  the  words 
of  the  gift  as  including  the  estates  in  the  county  of  Gloucester, 
which  were  the  very  words  that  had  been  cut  out  of  the  will  So 
that  is  a  very  great  authority  for  supplying  words  in  a  gift  over 
when  you  collect  from  other  parts  of  the  instrument  an  intention 
to  include  the  property  in  question,  although,  in  the  very  words  of 
the  gift,  the  property  is  not  mentioned.  It  is  an  authority  bearing 
very  much,  not  upon  the  questi<^n  of  supplying  the  words  "  with- 
out issue,"  but  upon  what  is  substantially  the  same  question, 
namely,  a  question  arising  upon  a  gift  over,  with  an  imperfect 
description  of  the  subject,  with  respect  to  which  you  have  to 
inquire  whether  you  can  give  eflTect  to  that  gift  over,  not 
as  it  is  confined  in  words  to  the  particular  *  property,  but  [*  110] 
according  to  the  intention  which  you  collect  from  the 
entire  instrument,  extending  the  gift  to  other  property. 
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The  case  of  Zangston  v.  Langston,  2  CL  &  F.  194,  which  was  in 
this  House,  also  bears,  in  some  measure,  upon  this  case ;  for  there, 
by  a  simple  accident,  there  was  no  doubt  about  it,  the  limitation  to 
the  first  son  was  omitted,  and  then  there  was  a  limitation  to  the 
second  son,  and  so  on,  and  then  to  the  third,  fourth,  and  other  sons. 
It  was  held,  upon  the  context,  that  the  first  son  came  in  under  the 
ultimate  limitation.  There  is  no  doubt  that  he  was  excluded  by 
accident  only ;  by  some  accident  the  words  had  been  struck  out 
and  he  was  not  therefore  in  his  proper  place.  But  this  House,  by 
construction,  held  him  to  come  within  the  provision. 

Doe  V.  Micklem,  referred  to  at  the  bar,  is  an  important  case,  I 
think,  upon  this  question.  In  Doe  v.  MicJdem,  the  words, "  after 
her  death,"  were  supplied,  and  supplied  only  by  construction. 
Lord  Ellenborough  (6  East,  493)  says, "  The  devise  is  in  these 
words,  as  to  the  freehold  lands  in  the  parishes  of  Bray  and  Clewer, 
in  the  county  of  Berks,  called  Holmers,  I  hereby  give  and 
bequeath  the  same  to  my  sister  Imber  for  her  life,  or,  if  she  should 
survive  and  outlive  my  wife  and  sister  Heath,  so  that  she  shall 
come  into  possession  of  the  estate  at  Upton  Gray,  then  I  give  and 
devise  the  said  estate  in  Bray  and  Clewer,  called  Holmers,  to  my 
dear  good  friend,  Mrs.  Mary  Martha  Lena  Imber."  Now,  that 
word,  "  or,"  had  really  there  no  meaning ;  but,  instead  of  striking 
that  word  out,  as  being  inoperative,  and  as  a  word  to  which  they 
could  give  no  meaning,  what  did  the  Judges  do  ?  They  said,  "  If, 
therefore,  the  words  necessary  for  this  purpose"  (for  the 
[*111]  purpose  *  of  showing  what  the  intention  has  been)  "are 
supplied  the  devise  will  run  thus:  As  to  the  freehold 
lands  in  Bray  and  Clewer,  called  Holmers,  I  give  and  bequeath 
them  to  my  sister  Imber  for  life,  *  and  after  her  death  or,' "  and  so 
on.  So  that  the  Court  interpolated  the  words  *'  after  her  death." 
That  is  a  much  stronger  case  in  effect  than  this,  interpolating  those 
words,  •'  after  her  death,"  simply  upon  the  use  of  an  inaccurate  word, 
from  which  they  collected  the  intention,  that  it  should  not  only 
take  place  in  the  alternative  there  put,  but  in  the  other  alternative 
also.  Death,  after  all,  is  a  certain  event ;  there  is  no  contingency 
in  that.  It  is  uncertain  when  it  will  happen,  but  it  is  certain  that 
it  will  happen. 

There  is  another  case  of  Perrin  v.  Lyon,  9  East,  170,  and  there  a 
gift  over  (in  the  same  manner) "  as  if  my  daughter  were  dead  "  was 
read  as  if  the  words  were  "  as  if  she  were  dead,  under  age,  and 
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unmarried."  That  was  held  to  be  the  testator's  intention.  That 
is  like  this  case,  a  gift  over,  without  a  full  expression  of  the  event 
upon  which  he  meant  it  to  take  place.  And  the  Court,  upon  the 
construction  of  the  intention  collected  from  the  whole  of  the 
instrument,  supplied  the  words,  and  made  the  estate  go  over  upon 
an  event  clearly  not  within  the  words  used  by  the  testator. 

There  is  a  case  also  of  Pearsall  v.  Simpson,  15  Ves.  29  (10  E.  R. 
1),  just  the  same  in  eflfect  There  the  legacy  was  "  to  pay  the  in- 
terest to  the  separate  use  of  A.  for  life ;  and  after  her  decease  as  to 
the  capital  for  her  children ;  if  no  child,  to  pay  the  interest  to  her 
husband  during  his  life ;  and  from  and  after  his  decease,  in  case 
he  shall  become  entitled  to  such  interest,  then  to  pay  the  principal 
to  other  persons."  He  did  not  live  to  become  entitled  to  the 
interest,  and  it  was  only  in  case  he  should  live  to  become 
entitled  to  the  interest  *  that  there  was  the  gift  over.  [*  112] 
But  the  Court  struck  out  those  words,  and  from  the 
intention  collected  from  other  parts  of  the  instrument,  made  it  a 
simple  donation,  to  take  effect  after  the  husband's  death. 

The  case  of  Malcolm  v.  Taylor,  2  Russ.  &  Myl.  416,  which  has 
been  referred  to,  is  a  strong  case,  and  a  rule  is  laid  down  there, 
to  which  I  entirely  accede ;  that  it  is  natural  to  suppose  that  gifts 
over,  when  they  are  not  expressed  so  as  clearly  to  defeat  a  previous 
gift,  are  intended  to  follow  that  gift  in  succession.  The  Court,  in 
that  case,  acted  on  that  rule ;  and  I  am  ready  to  support  that  as  a 
rule,  and  to  advise  your  Lordships  to  act  upon  it.  In  applying 
that  rule  to  this  case,  remember  you  start  with  a  clear  unambigu- 
ous, unconditional,  unrestrained  gift  to  the  children  of  the  son, 
and  you  have  to  displace  that.  If  I  find  anything  subsequently 
directly  opposed  to  it,  I  sacrifice  the  general  intention  which  I 
collect  with  respect  to  the  children  of  the  son,  and  I  agree  that  the 
words  of  the  will  must  operate.  But,  if  I  find  an  imperfect  in- 
tention expressed  in  the  gift  over,  I  must  come  to  one  of  two  con- 
clusion, either  to  give  effect  to  an  intent  to  cut  down  the  previous 
gift  over,  though  that  intent  is  imperfectly  expressed,  or  I  must 
supply  words.  Remember,  there  is  not  here  a  word  saying,  if  he 
shall  die,  living  his  mother,  though  he  shall  have  children,  for 
whom  I  have  before  provided ;  there  is  not  a  word  of  exclusion. 
Therefore,  I  must  either  give  a  construction  which  will  cut  down 
the  previous  gift,  or  I  must  supply  words.  One  or  other  must  be 
done.    Nobody  can  read  the  words  and  say,  they  are  to  be  taken 
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plainly,  without  consideration  and  without  construction.     I  must 
construe  them,  and  construing  them  as  I  do,  I  clearly  gather,  to 

my  apprehension  without  the  slightest  doubt,  what  was 
[*  113]  *  the  intention  of  the  testator,  namely,  a  gift  over,  if  the 

son  died  without  children,  leaving  his  mother  living  at 
his  death. 

For  these  reasons,  I  consider  the  construction  at  which  I  have 
arrived  in  favour  of  this  gift  to  the  children  of  the  son,  is  clearly 
warranted  by  the  intention  of  the  testator.  I  have,  as  I  have 
already  said,  carefully  guarded  myself  not  to  advise  your  Lordships 
to  give  effect  to  the  intention,  unless  I  can  do  so  without  disturb- 
ing any  rules  of  law,  or  any  authority.  I  have  satisfied  myself  that 
I  can  give  this  advice  to  your  Lordships  without  disturbing 
any  rule  of  law.  In  advising  your  Lordships  to  adopt  that  con- 
struction, I  do  so,  I  think,  consistently  with  every  rule  that  has 
been  stated.  I  break  in  upon  no  rule.  I  disturb  no  settled  axiom 
of  law.  I  endeavour,  and  always  have  endeavoured  to  keep  within 
those  rules ;  but,  while  I  have  endeavoured  to  kept  within  those 
rules,  I  have  also  endeavoured,  where  I  could,  to  make  them 
bend  so  as  properly  to  meet  the  justice  of  the  case.  I  agree  there- 
fore with  my  noble  and  learned  friend,  the  Lord  Chancellor,  that 
the  decree  of  the  Master  of  the  Bolls  should  be  affirmed. 

Lord  Wenslbydale  :  — 

The  case  now  before  your  Lordships  is  one  of  many  in  which  the 
mind  is  imperceptibly  tempted  to  swerve  from  the  established  rules 
of  construction,  by  the  apparent  hardship  of  the  case,  and  the 
highly  probable  conjecture  that  the  testator  never  could  have 
intended  that  which  his  words  have  expressed.  Nothing  can  be 
more  reasonable  than  to  suppose  that  he  meant  in  this  case  to  pro- 
vide that  his  son's  children,  after  their  father's  death,  should  take 
the  property  bequeathed  to  their  father  for  life,  whether  he  died 
in  his  mother's  lifetime,  or  afterwards.  But  the  rules 
[*  114]  *  which  are  to  govern  the  construction  of  wills,  as  well  as 
all  other  written  instruments,  are  now  very  clearly  estab- 
lished, and  it  is  impossible  to  overrate  the  importance  (notwith- 
standing all  the  temptations  from  supposed  hardship  or  probable 
intention)  of  steadily,  strictly,  and  faithfully  adhering  to  those 
rules,  for  the  sake  of  the  great  interests  of  society  in  avoiding  liti- 
gation, and  affording  the  only  chance  of  obtaining  as  much  cer- 
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taintj  in  the  construction  of  wills  as  such  a  subject  is  capable  of. 
It  is  better, as  Mr.  Feame  says  (p.  173),  ''that  the  intentions  of 
twenty  testators  every  week  should  fail  of  effect  than  that  the  rules 
should  be  departed  from,  upon  which  the  security  of  titles  and  the 
general  enjoyment  of  property  so  essentially  depend." 

The  question  in  expounding  a  will,  as  Sir  James  Wigram  most 
•  correctly  states  in  his  excellent  work  on  the  application  of  parol 
evidence  to  the  construction  of  wills  (page  7,  2nd  ed.), ''  is  not  what 
the  testator  meant,  but  what  is  the  meaning  of  his  words."  The 
use  of  the  expression  that  the  intention  of  the  testator  is  to  bo  the 
guide,  unaccompanied  with  the  constant  explanation,  that  it  is  to 
be  sought  in  his  words,  and  a  rigorous  attention  to  them,  is  apt  to 
lead  the  mind  insensibly  to  speculate  upon  what  the  testator  may 
be  supposed  to  have  intended  to  do,  instead  of  strictly  attending  to 
the  true  question,  which  is,  what  that  which  he  has  written  means. 
The  will  must  be  expressed  in  writing,  and  that  writing  only  is  to 
be  considered.  It  is  now,  I  believe,  universally  admitted,  that  in 
construing  that  writing  the  rule  is  to  read  it  in  the  ordinary  and 
grammatical  sense  of  the  words,  unless  some  obvious  absurdity,  or 
some  repugnance  or  inconsistency  with  the  declared  intentions  of 
the  writer,  to  be  extracted  from  the  whole  instrument,  should 
follow  from  so  reading  it  Then  the  sense  may  be  modi- 
fied, extended,  or  abridged,  so  as  to  *  avoid  those  conse-  [*  115] 
quences,  but  no  farther.  This  rule  in  substance  is  laid 
down  by  Mr.  Justice  Burton  in  the  case  so  frequently  quoted  of 
Warhurton  v.  Zoveland,  1  Hudson  &  Brookes*  Reports,  648.  It 
had  previously  been  described  as  "a  rule  of  common  sense  as 
strong  as  can  be,"  by  Lord  Ellbnbobough  in  the  case  of  Doe  v. 
Jessep,  12  East,  293.  It  is  stated  as  "  a  cardinal  rule,"  from  which,  if 
we  depart,  we  launch  into  a  sea  of  difficulties  not  easy  to  fathom,  by 
my  noble  and  learned  friend  when  Chancbllor,  Owndry  v.  Pinniger, 
1  De  G.  M.  &  G.  502 ;  and  as  the  "  golden  rule,"  when  applied 
to  Acts  of  Parliament  by  Chief  Justice  Jervis  in  MatHson  v.  Hart, 
14  C.  B.  385,  and  by  the  late  Mr.  Justice  Maule  as  **  the  most 
general  of  rules,  a  general  rule  of  great  utility,"  Oether  v.  Cupper, 
24  L.  J.  C.  P.  71.  Many  other  authorities  might  be  cited,  but 
there  is  no  doubt  of  the  excellence  and  generality  of  the  rule. 

Quite  consistently  with  this  rule,  words  and  limitations  may  be 
supplied  or  rejected  when  warranted  by  the  immediate  context  or 
the  general  scheme  of  the  will,  but  not  merely  on  a  conjectural 
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hypothesis  of  the  testator's  intention,  however  reasonable,  in 
opposition  to  the  plain  and  obvious  sense  of  the  instroment; 
whether  this  modification  of  the  rule  is  stated  to  be,  that  words 
may  be  supplied,  where  so  warranted ;  or,  as  the  Solicitor-GSeneral 
said  on  his  first  argument,  that  words  are  never  suppUed  but  that 
the  instrument  may  be  read  as  if  the  words  were  supplied,  is 
matter  of  no  consequence  whatever.  The  meaning  is  precisely  the 
same,  but  the  latter  mode  of  stating  the  proposition  is  skilful,  and 
has  a  tendency  to  obtain  a  more  ready  acquiescence  in  the 
introduction  of  other  words. 

Now,  in  honestly  and  fairly  applying  the  above-mentioned 
[*  116]  *  rule  of  construction,  I  cannot,  I  own,  though  for  a  short 
time  influenced  by  the  able  and  ingenious  mode  in  which  it 
was  put  on  the  part  of  the  respondent,  see  any  difficulty  in  construing 
the  words  of  this  will.  What  the  testator  has  written  is  perfectly 
clear  from  beginning  to  end.  He  has  as  distinctly  stated  as 
words  can  distinctly  state  anything,  that  the  capital  provided  for 
payment  of  the  annuity  is  to  go  to  the  children  of  his  daughters  if 
his  son  dies  in  his  mother's  lifetime.  There  is  in  this  provision  no 
inconsistency  or  repugnance  to  any  other  part  of  the  will,  reading 
the  words  in  their  ordinary  and  grammatical  sense.  The  fund  set 
apart  for  the  payment  of  the  annuity  to  the  widow  is,  on  her 
decease,  to  become  the  property  of  the  son,  Greorge  Carpenter,  dur- 
ing his  life,  and  on  his  demise  to  become  the  property  of  the  child 
or  children  he  may  have  born  in  lawful  wedlock ;  but  in  case  of 
this  son  dying  before  his  mother,  then  and  in  that  case  the 
principal  sum  is  to  be  divided  between  the  daughters  of  the 
testator's  deceased  children,  Mrs.  Ricketts  and  Mrs.  Paxton,  and 
his  surviving  daughter,  Mrs.  Middleton. 

There  is  no  inconsistency  or  repugnance,  as  the  Master  of  thb 
Rolls  seems  to  have  thought,  in  the  defeating  a  prior  limitation 
upon  a  particular  contingency;  it  is  a  most  common  circumstance, 
and  in  no  way  repugnant  or  inconsistent,  or  many  wills  might  now 
be  set  aside. 

The  word  "but,"  as  philologists  very  properly  state,  has  two 
meanings.  The  subject  is  discussed  in  Mr.  Home  Tooke's  Diver- 
sions of  Purley.  But  whether  the  word  means  in  this  case  "but," 
sjmonymous  with  "  in  addition,"  "  to  boot,"  as  if  the  testator  had 
said  "moreover;"  or  "but,"  in  the  sense  of  "without  this"  or 
"  except ; "  as  if  in  this  case  he  had  said  "  except,"  the  meaning  of 
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the  supplied  words  is  precisely  the  same.    They  clearly  indicate 
the  meaning  of  the  writer,  that  if  the  son  should  die  in 
his  mother's  lifetime,   *the  fund  is  to  go  over  to  the  [*117] 
daughter's'  children,  and  not  to  the  son's  children.     This 
meaning  is  too  clear  to  admit  of  the  slightest  doubt 

We  may  conjecture  that  the  testator  meant  to  have  written  the 
additional  words  "without  issue,"  and  omitted  them  by  mistake. 
But  that  is  a  mere  conjecture,  and  we  have  no  right  to  give  eflfect 
to  that  conjecture.  It  is  clear  that  the  testator  has  not  so  writ- 
ten ;  and  all  we  can  do  is  to  explain  what  is  written.  We  must 
construe  the  will  as  we  find  it;  and  it  is  no  objection  to  giving 
the  words  effect  that  we  may  think  the  condition  whimsical ;  if 
the  words  are  distinct,  however  whimsical,  we  must  then  allow 
them  to  stand. 

However,  it  is  very  easy  to  imagine  reasons  which  the  testator 
might  have  had;  the  estate  might  have  been  limited  aliunde  to 
his  son's  children,  if  he  died  in  his  mother's  life,  or  he  might 
have  thought  that,  if  his  son  died  in  his  mother's  lifetime,  with 
children,  she  would  have  meant  to  provide  for  them  out  of  her 
income  or  other  property.  Probably  these  reasons  were  not  well 
founded,  but  it  is  most  likely  that  proof  would  have  been  offered 
of  them,  whether  strictly  admissible  or  not.  But  I  think  that 
such  conjectures,  whether  well  or  ill-founded,  can  make  no 
difference. 

It  was  very  properly  argued  by  Mr.  Palmer,  that  if  the  con- 
dition of  defeasance  had  been  that  if  the  son  should  embrace  the 
Eoman  Catholic  faith,  no  one  could  have  questioned  the  provision, 
for  the  testator  may  have  reasonably  supposed  that  his  children 
might  have  been  brought  up  in  the  same  faith,  and  so  give  over 
the  property  in  that  event  to  his  daughter's  children.  Suppos- 
ing it  had  been  simply  "  if  he  should  go  to  Eome,"  should  we 
refuse  to  let  the  condition  have  effect,  or  would  you  allow 
your  decision  to  be  influenced  by  the  probability  that  if 
he  went  •to  Eome  he  would  have  become  captivated  [*118] 
with  the  splendour  of  that  creed,  and  become  a  convert, 
and  so  pronounce  that  the  provision  was  valid  because  there  was 
some  plausible  reason  for  it.-  Suppose  the  testator  had  made  the 
gift  contingent  upon  his  son  not  going  to  Florence,  or  to  a  place 
short  of  Bome,  or  upon  his  not  going  abroad  at  all,  would  you 
say  that  there  was  sufficient  colour  of  reason  of  a  similar  kind. 
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but  refuse  to  give  effect  to  it  whenever  you  could  see  no  shadow 
of  reason  of  any  kind  ? 

The  truth  is,  all  these  speculations  are  vain  and  idle.  If  the 
words  are  clear  and  intelligible,  as  these  undoubtedly  are,  there 
is  no  legal  ground  whatever  to  deprive  them  of  effect  unless  you 
can  clearly  make  out  an  inconsistency  with  the  context,  and  a 
declared  intention  in  it  so  plain,  as  to  enable  you  to  add  words 
to  reconcile  them;  but  you  certainly  cannot  find  any  context 
here  which  will  have  that  effect  The  Master  of  the  Bolls 
thinks  he  can  see  a  repugnance  between  the  gift  to  the  children, 
and  the  condition  to  take  it  away,  and  therefore  introduces  the 
words  "  without  issue ; "  but  I  see  no  such  inconsistency,  for  the 
reasons  above  given. 

The  Solicitor-General,  in  his  very  skilful  argument  in  the  first 
hearing,  does  not  state  any  other  inconsistency,  or  venture  to 
suggest  that  an  introduction  of  these  words  can  be  made,  but 
he  suggests  that  the  same  effect  can  be  produced  by  a  less  violent 
alteration,  by  reading  the  will  as  if  it  had  contained  after  the 
word  *'but,"  "subject  thereto,"  or  "subject  to  the  bequest  of 
the  capital  to  the  son's  children,"  in  case  of  my  son  dying  before 
his  mother,  then  to  the  daughter's  children.  But  really  this  is  to 
introduce  words  which  are  not  in  the  will,  without  any  sufficient 
reason,  only  the  alteration  really  made  in  the  sense  is  not  quite  so 
startling  at  first  sight  as  that  made  by  the  Master  of  thb 
[*  119]  Bolls  ;  but  still,  it  is  to  introduce  most  material  *  words, 
and  there  is  no  legal  warrant,  according  to  the  established 
rule,  to  introduce  any  such  words. 

It  was  suggested  by  my  noble  and  learned  friend  opposite  that 
some  alteration  was  necessary  in  this  condition,  for  if  the  son  died 
in  his  mother's  lifetime,  the  mother  would  be  deprived  of  her 
annuity.  If  it  were  so,  it  would  do  the  respondents  no  good 
in  this  case,  and  it  would  equally  follow,  if  the  condition  were 
altered  as  suggested  by  the  Solicitor-GeneraL  But  it  is  clear 
that  upon  looking  carefully  at  the  will,  the  income  of  the  wife 
is  not  affected  by  the  death  of  her  son  in  her  lifetime,  with  or 
without  issue ;  the  provision  is,  "  then  and  in  that  case,  the  capital 
is  to  be  divided  between  the  daughter's  children."  The  word 
"then"  has  more  meanings  than  one.  It  may  mean  ""at  that 
time,**  or  "in  that  case,"  or,  "in  consequence;"  those  being  three 
of  the  meanings  attributed  to  it  in  Johnson's  Dictionary.    Any 
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one  of  these  meanings  may  be  given  to  it  in  its  ordinary  accepta- 
tion, and  we  may  construe  it  as  synonymous  with  "  in  that  case/' 
or  "in  consequence  of  that,"  instead  of  requiring  the  capital  to 
be  divided  at  that  time,  which  would  deprive  the  wife  of  her 
life  estate.  That  ought  not  to  be  defeated,  unless  the  words 
clearly  require  it  In  my  mode  of  construing  the  words  "then 
and  in  that  case,"  there  is  surplusage.  If  "then"  is  read  as 
meaning  "  at  that  time,"  the  words  "  in  that  case  "  have  the  same 
meaning.  If  "then"  is  read  as  meaning  in  "that  event,"  the 
words  "  at  that  time  "  have  the  same  meaning.  But  no  objection 
arises  from  the  use  of  superfluoua  expressions. 

A  great  many  cases  were  cited  at  the  bar,  as  they  always  are, 
when  the  question  is  on  the  construction  of  wills.  Generally 
speaking,  these  citations  are  of  little  use.  We  are  no  doubt 
bound  by  decided  cases,  but  when  the  decision  is  not 
upon  some  rule  or  principle  of  law,  but  upon  *  the  mean-  [*  120] 
ing  of  words  in  instruments,  which  differ  so  much  from 
each  other  by  the  context,  and  the  peculiar  circumstances  of  each 
case,  it  seldom  happens  that  the  words  of  one  instrument  are 
a  safe  guide  in  the  construction  of  another;  besides,  as  the 
established  rule  of  construction  which  ought  to  be  carefully 
applied  in  all  cases,  is  often  though  unintentionally,  under  the 
influences  which  I  have  referred  to,  lost  sight  of ;  in  such  cases 
they  are  no  authority  at  all.  It  would  not  be  an  useful  occupation 
of  time  to  inquire  whether  in  all  the  cited  cases,  and  they  are 
many,  the  rules  of  construction,  though  now  professed  to  be  disre- 
garded, have  always  been  faithfully  and  steadily  followed. 

The  case  of  Spalding  v.  Spalding,  Cro.  Car.  185,  which  the 
Master  of  the  Rolls  has  quoted,  but  not  placed  reliance  upon, 
is  one  in  which  the  context  fairly  justifies  the  introduction  of 
words,  but  it  is  admitted  by  his  Honour,  that  the  context  there 
is  stronger  than  in  this  case,  and  I  think  that  though  properly 
decided  it  is  no  authority  to  justify  his  decrea  In  truth  there 
is  no  context  here  warranting  any  alteration  at  all.  The  words 
of  bequest  to  the  children  of  the  daughters  are  most  clear  and 
unequivocal,  and  though  I  cannot  help  suspecting  a  mistake,  yet 
to  introduce  words  to  deprive  them  of  the  property  would  be, 
not  to  expound  but  to  make  a  will  for  the  testator.  My  advice, 
therefore,  to  your  Lordships  would  be,  to  reverse  the  decree  of 
the  Master  of  the  Rolls.    If  that  should  not  be  the  result,  I 
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can  only  say  that  I  am  glad,  because  I  believe  that  it  was  a 
mistake  on  the  part  of  the  testator. 

[After  some  discussion  as  to  the  costs  of  the  two  appeals.] 
[  124]  Decree  affirmed  without  costs. 

Lords'  Journals,  15  July. 

ENGLISH  NOTES. 

Abbott  y.  Middleton  is  a  case  frequently  cited  as  an  authority  for  sup- 
plying words  which  are  necessary  for  carrying  out  an  iutentien  clearly 
appearing  by  the  context;  or — as  it  is  expressed  by  Porter,  M.  B. 
(for  Ireland),  in  Bose  v.  Eosej  1897, 1  Ir.  19 — "for  the  proposition  that 
the  Court  has  power  to  supply  words  in  a  will  to  make  sense  of  what 
would  otherwise  be  nonsense."  The  case  is  said  (per  eundem,  ibid,)  to 
be  one  of  the  strongest  cases  of  the  kind  to  be  found  in  the  books. 

AMERICAN  NOTES. 

This  rule  is  followed  in  the  American  cases.  Where  the  first  part  of  a 
sentence  of  a  will  devises  the  testator's  estate  to  his  children  **  during  their 
natural  lives,  and  after  their  decease  to  the  heirs  of  their  bodies,''  a  second 
part,  that  **  in  case  of  the  death  of  either  one,  their  portions  shall  belong  to  the 
heirs  of  the  others,"  will  be  construed  as  meaning  *<  in  case  of  the  death  of 
either  one  without  such  heirs."  Young  y.  Harkleroad^  166  Illinois,  318; 
Mr.  Justice  Wilkin,  after  citing  Abbott  v.  Middeton,  supra,  and  Spalding  y. 
Spaldiny,  Cro.  Car  185,  cited  in  the  Abbott  Case,  said:  **  We  are  satisfied 
these  cases  are  in  point  and  are  in  harmony  with  the  decisions  of  this  state, 
and  hence  we  think  the  sixth  clause  should  be  construed  as  if  it  read,  *  in  case 
of  the  death  of  either  one  without  such  heirs.' "  See  also  Liston  v.  Jenkins^ 
2  West  Virginia,  62 ;  Nelson  v.  CombSy  18  New  Jersey  Law,  27. 

To  render  effectual  the  presumed  intention  of  the  testator,  the  ordinary 
sense  of  words  employed  may  be  modified  or  abridged.  Thus  the  word  ''or" 
may  be  construed  to  mean  *'  and,'*  and  the  word  ''and"  may  be  construed  to 
mean  "or."  Janney  v.  Sprigg,  7  Gill  (Md.),  197,  48  Am.  Dec.  557;  Phelps 
v.  Bates,  54  Connecticut,  11. 

Where  a  testator  devised  an  estate  to  his  daughter  "  as  and  when  she  should 
attain  the  age  of  twenty-one  years,"  but  if  she  should  die  under  that  age, 
then  over,  it  was  held  that  the  estate  vested  in  his  daughter  upon  the  death  of 
the  testator,  subject  only  to  a  condition  subsequent,  which  must  be  construed 
to  mean  that  in  case  she  should  die  under  age  and  without  issue,  then  the  gift 
over  should  become  effectual;  and  that,  though  she  died  under  the  age  of 
twenty-one  years,  yet  as  she  left  a  child  surviving,  that  child  took  the  estate 
by  inheritance  from  his  mother.  Baker  v.  McLeod,  79  Wisconsin,  584.  The 
Court  cite,  Abbott  v.  Middleton,  supra,  Spalding  v.  Spalding,  Cro.  Car.  185, 
and  other  English  cases ;  also  Vanderzee  v.  Slingerland,  103  New  York,  54, 
saying :  '*  We  fully  agree  with  the  statement  of  Mr.  Justice  Andrews  (in 
the  New  York  case),  that  it  may  be  safely  assumed  that,  where  a  will  is  dio- 


R.  C.  VOL.  XXV.]  SECT.  V.  —  GIFTS  OVER.  765 

Ho.  84.  —  Loriiig  ▼.  ThomM,  SO  L.  J.  Gh.  788.  —  Sole. 

tated  under  the  influence  of  family  relations,  it  would  seldom  happen  that  a 
testator  would  intentionally  cut  off  the  issue  of  a  son  or  daughter  from  taking 
the  share  of  the  parent  in  his  estate,  for  the  benefit  of  collateral  objects." 

In  Prosser  v.  Hardesty^  101  Missouri,  593,  a  testator  devised  land  to  his  two 
minor  children  and  their  heirs  for  ever,  to  each  an  undivided  hall  The  will 
then  provided  that,  should  either  of  his  said  children  die  before  coming  of  age, 
or  without  heirs  of  their  body,  the  whole  property  should  go  to  the  survivor; 
but  should  either  die,  leaving  heirs  of  his  or  her  body,  his  or  her  undivided 
half  should  be  tlie  property  of  such  heirs.  If  both  of  said  children  should  die 
before  coming  of  age,  without  heirs  of  their  body,  the  land  should  be  divided 
among  testator's  other  children.  It  was  held  that  there  was  a  remainder  only 
in  case  of  the  death  of  one  or  both  of  the  children  before  conung  of  age  with- 
out issue,  and,  therefore,  both  having  come  of  age  and  disposed  of  the  prop- 
erty, and  one  of  them  having  thereafter  died,  her  child  had  no  interest  in  the 
property. 


No.  34.  — LORING  v.  THOMAS. 
(1861.) 

RULE. 

Where  after  a  gift  to  a  class  of  persons,  a  substitution- 
ary gift  is  made  in  favour  of  children  to  take  what  their 
parent  would  have  been  entitled  to  if  living,  the  benefit 
extends  to  children  of  a  parent  who  died  before  the  date  of 
the  will,  and  therefore  could  not  have  taken  under  the 
prior  gift. 

Loring  y.  Thomas. 

80  L.  J.  Ch.  789-795  (s.  c.  1  Dr.  ft  Sm.  497). 

Legacy,  —  Money  at  Bankers,  —  SubMitution.  —  Grandchildren.      [789] 

A  testatrix  gave  all  her  real  estate  to  trustees  upon  trust  for  her  sister  and 
her  husband  and  the  survivor  for  life,  and  then  upon  trust  to  sell  and  stand 
possessed  of  the  purchase- money,  upon  trust,  as  to  one-fourth,  to  divide  it 
equally  between  the  children  of  her  deceased  aunt  D.  D.  ;  as  to  one  other 
fourth,  to  divide  it  equally  among  the  children  of  her  deceased  aunt  E.  B.  ; 
as  to  another  fourth,  to  divide  it  equally  between  the  children  of  her  deceased 
uncle  F.  C.  ;  and  as  to  the  remaining  fourth,  to  divide  it  equally  between  the 
grandchildren  of  her  deceased  aunt  M.  D.  Provided  that,  in  case  any  child 
or  children  of  the  three  first  legatees,  or  any  grandchild  or  grandchildren  of 
the  last  should  die  in  the  testatrix's  lifetime  leaving  any  child  or  children  liv- 
ing at  her  decease,  who  should  live  to  attain  twenty-one,  then  the  child  or 
children  of  each  such  child  or  grandchild  so  dying  in  her  lifetime  should  repre- 
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pent  and  sUnd  in  the  place  of  bit,  her,  or  their  deecied  parent*  and  dwnld 
be  entitled  to  the  same  share  which  hi%  her,  or  their  parent  wonld  hare  been 
entitled  to  if  living  at  her  decease,  equally.  HM^  that  issue  of  children  who 
were  dead  at  the  date  of  the  will  took  nnder  the  snbstitiitionary  words  of  the 
proviso. 

Mary  Williams,  \jj  her  will,  devised,  appointed  and  bequeathed 
nnto  the  Hev.  Henry  Cotton,  D.D.,  the  Hev.  William  Davies,  Anna 
(the  wife  of  Sir  John  Wentworth  Loring),  and  the  Eev.  Henry 
Loring,  her  freehold  messuage  at  Oxford,  in  which  she  resided, 
with  the  appurtenances,  and  all  other  her  real  estate  wheresoever 
situate,  to  hold  the  same  unto  and  to  the  use  of  the  said  Henry 
Cotton,  William  Davies,  Anna  Loring,  and  Henry  Loring,  their  heirs 
and  assigns,  upon  trust  to  permit  the  Bev.  Yaughan  Thomas, 
[•  790]  vicar  of  Yamton,  *  in  the  county  of  Oxford,  and  her  sister 
Charlotte,  his  wife,  and  the  survivor  of  them,  his  or  her 
assigns,  to  occupy  and  enjoy  the  same,  or  to  receive  the  rents  and 
profits  thereof  for  and  during  the  term  of  their  natural  lives  and 
the  life  of  the  longest  liver  of  them;  and  from  and  after  the 
decease  of  the  survivor  of  them  upon  trust,  with  all  convenient 
speed,  to  sell  the  said  messuage  and  to  stand  possessed  of  the  ^ 
moneys  to  arise  by  such  sale  upon  trust  as  to  the  one-fourth  part, 
to  pay  and  divide  the  same  equally  between  all  and  every  the 
children  of  her  deceased  aunt  Dorothy  Davies;  as  to  one  other 
fourth  part  thereof  upon  trust  to  pay  and  divide  the  same  equally 
between  all  and  every  the  children  of  her  deceased  aunt  Eli^beth 
Besson,  by  her  first  husband,  Capt  Nutt,  of  the  Royal  Navy ;  as  to 
one  other  fourth  part  thereof,  upon  trust  to  pay  and  divide  the 
same  equally  between  all  and  every  the  children  of  her  deceased 
uncle  Francis  Cooke,  and  as  to  the  remaining  fourth  part  thereof 
upon  trust  to  pay  and  divide  the  same  equally  between  all  and 
every  the  grandchildren  of  her  deceased  aunt  Mary  Dixon.  And 
the  will  went  on  as  follows:  "Provided  always,  and  I  hereby 
declare  that  in  case  any  child  or  children  of  the  said  Dorothy 
Da\nes,  Elizabeth  Besson,  or  Francis  Cooke,  or  the  grandchild  or 
grandchildren  of  the  said  Mary  Dixon,  shall  die  in  my  lifetime, 
leaving  any  child  or  children  who  shall  be  living  at  my  decease, 
and  who  shall  live  to  attain  the  age  of  twenty-one  years,  then  and 
in  f^nch  case  it  is  my  will  that  the  child  or  children  of  each  such 
r:hi)d  or  grandchild  so  dying  in  my  lifetime  shall  represent  and 
L  Aland  in  the  place  of  his,  her,  or  their  deceased  parent  or  respective 
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parents,  and  shall  be  entitled  to  the  same  share  or  shares  in  the 
moneys  to  arise  by  sale  of  the  said  freehold  hereditaments  which  his 
or  their  deceased  parent  or  respective  parents  would  have  been  en- 
titled to  if  living  at  the  time  of  my  decease,  and  such  share  to  be 
divided  among  such  children,  if  more  than  one,  in  equal  proportions, 
and  if  there  shall  be  only  one  child,  then  to  go  to  such  only  child. 
Provided  also,  and  my  will  is,  that  until  such  sale  or  sales  the  rents  and 
profits  of  the  said  messuage  or  tenement,  hereditaments  and  premises 
or  of  such  part  thereof  as  shall  from  time  to  time  remain  unsold,  shall 
be  paid  unto  the  person  or  persons  who,  under  the  trusts  hereinbe- 
fore contained,  would  be  entitled  to  the  moneys  arising  therefrom." 

The  testatrix  died  on  the  22nd  of  October,  1842 ;  and  on  the  4th 
of  July,  1859,  a  decree  in  this  suit  was  made,  directing  inquiries  as 
to  the  children  of  the  testatrix's  aunts,  Dorothy  Davies, 
Elizabeth  Besson,  by  *  her  first  husband,  Capt.  Nutt,  and  of  [*  791] 
her  uncle  Francis  Cooke,  and  what  grandchildren  of  the 
testatrix's  aunt  Mary  Dixon  were  living  at  her  death,  and  who  was 
heir-at-law ;  for  an  account  of  the  estate  and  an  inquiry  as  to  en- 
cumbrances, a  direction  for  a  sale,  &c.  In  January,  1861,  additional 
accounts  were  ordered ;  and  the  chief  clerk  made  his  certificate  on 
the  25th  of  March,  1861,  whereby  he  found  as  follows:  That 
Dorothy  Davies  had  seven  children,  only  two  of  whom  were  living 
at  the  testatrix's  death,  and  both  of  them  were  since  dead.  One 
of  these  children  left  five  children,  who  survived  the  testatrix,  and 
two  of  those  were  since  dead.  That  Elizabeth  Besson  had  two 
children  by  Capt  Nutt,  both  of  whom  died  in  the  testatrix's  life- 
time, one  leaving  two  children  who  were  now  living.  That  Francis 
Cooke  had  seven  children,  one  only  of  these  being  alive  at  the 
death  of  the  testatrix,  and  now  represented  by  the  lipscombe 
family,  six  having  died  before  the  date  of  the  will.  Four  of  these 
left  children,  nineteen  in  all.  That  Mary  Dixon  had  seven  grand- 
children, four  only  of  them  being  alive  at  the  time  of  the  testatrix's 
death.  The  plaintiff  was  the  widow  of  Admiral  Loring,  who  was 
one  of  the  three  grandchildren  of  Mary  Dixon,  who  died  in  the 
testatrix's  lifetime.  Two  of  those  grandchildren  left  children,  eight 
in  all,  who  were  now  living.  The  chief  clerk  also  found  that  all 
the  debts  had  been  paid. 

The  questions  which  arose  were  {inter  alia)  whether  the  children 
of  a  child  who  was  dead  at  the  date  of  the  will  were  entitled  to  take 
a  share. 
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After  argument,  the  Vice-Chancellor  disposed  of  certain  ques- 
tions not  relating  to  this  rule,  and  on  a  sabseqaent  day 

[792]  July  25.  Kindersley,  V.-C.  [After  stating  the  position  of 
the  various  families :]  —  Upon  these  facts,  the  question  is 
this  (taking  the  first  gift  of  one- fourth  as  an  instance):  whether  the 
children  of  that  child  of  Dorothy  Davies,  who  was  dead  at  the  date 
of  the  will,  are  entitled  to  take  a  share  of  that  one-fourth.  A 
similar  question  arises  with  respect  to  each  of  the  other  three- 
fourth  ;  but  it  will  simplify  the  consideration  of  the  matter  to  take 
the  case  of  the  first  fourth,  as  if  it  were  the  only  case  upon  which 
the  question  arises ;  for  whatever  is  the  right  decision  for  that  case 
must  equally  be  right  with  respect  to  the  others.  We  have  then  a 
bequest  of  one-fourth  of  the  moneys  to  arise  from  the  sale  of  real 
estate,  which  is  to  be  sold  after  the  deaths  of  two  tenants  for  life, 
to  the  children  of  the  testatrix's  then  deceased  aunt  Dorothy 
Davies,  with  a  proviso  that  in  case  any  child  of  Dorothy  Davies 
should  die  in  the  testatrix's  lifetime,  leaving  children  who  should 
be  living  at  the  testatrix's  death,  and  who  should  live  to  attain 
twenty-one,  such  last-mentioned  children  should  represent  and 
stand  in  the  place  of  their  deceased  parent,  and  should  be  entitled 
to  the  same  share  which  their  deceased  parent  would  have  been 
entitled  to  if  living  at  the  testatrix's  decease. 

Did  the  testatrix  by  this  proviso  intend  to  include  the  children 
of  any  child  of  Dorothy  Davies,  who  might  die  between  the  date 
of  the  will  and  her  (testatrix's)  decease,  or  did  she  mean  to  include 
also  the  children  of  that  child  of  Dorothy  Davies  who  was  dead  at 
the  date  of  the  will  ?  In  order  to  prevent  confusion  of  language,  I 
will  describe  the  first  generation  (i.  e,  the  children  of  those  children) 
as  "issue"  or  "issue  of  children,"  otherwise  the  perpetual  recur- 
rence of  the  word  "  children,"  as  applied  to  two  diflferent  generations, 
will  occasion  perplexity,  and  I  will  use  the  term  "  pre-deceased 
children  "  to  signify  those  of  the  first  generation  who  were  dead  at 
the  date  of  the  will. 

Now,  of  course,  the  question  is  one  entirely  of  intention ;  and  it 
is  obvious  that  in  cases  of  this  kind  a  testator  may  mean  to  include 
as  objects  of  his  bounty,  or  he  may  mean  to  exclude,  the  issue  of 
the  pre-deceased  children.  When  a  testator  directs  that  issue  shall 
represent  or  stand  in  the  place  of,  or  be  substituted  for  a  deceased 
child,  and  take  the  share  which  their  parent  would  have  taken  if 
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living,  he  may  intend  such  representation  or  substitution  to  apply 
only  to  the  case  of  a  child  dying  subsequently  to  the  date  of  his 
will,  or  before  the  time  of  his  own  death,  or  he  may  mean  it  to 
extend  also  to  the  case  of  a  child  who  was  already  dead  at  the  date 
of  the  will  The  solution  of  the  question,  which  of  the  two  he 
intended,  must,  of  course,  depend  on  the  language  he  ha^  used  in 
directing  such  representation  or  substitution.  He  may  use  lan- 
guage of  such  restricted  import  as  to  be  inapplicable  to  any  child 
but  such  as  were  living  at  the  date  of  the  will.  But  if  he  uses 
language  so  wide  and  general  as  to  be  not  less  applicable  to  a  pre- 
deceased child  than  to  a  child  living  at  the  date  of  the  will,  then 
the  direction  as  to  such  representation  or  substitution  must  be  held 
to  embrace  both. 

Before  I  proceed  to  examine  in  detail  the  language  of  this  will, 
I  will  make  one  or  two  preliminary  observations,  which,  although 
they  are  little  better  than  truisms,  it  will  be  useful  to  bear  in 
mind,  not  only  in  considering  the  terms  of  this  will,  but  also  with 
reference  to  some  of  the  decided  cases  bearing  on  the  question. 
And,  first,  I  would  observe  that,  with  reference  to  a  bequest  to  the 
children  of  A.,  there  is  this  obvious  distinction  between  a  child  of 
A.  living  at  the  date  of  the  will  and  a  pre-deceased  child  of  A. : 
that  the  former  is  one  of  those  whom  the  testator  intended  to 
benefit  by  the  bequest,  whereas  the  latter  not  only  cannot 
take  under  such  a  *  bequest,  but  he  is  not  intended  by  the  [♦  793] 
testator  to  benefit,  for  no  one  intends  to  make  a  bequest  in 
favour  of  a  dead  person.  If,  therefore,  a  testator,  in  directing  that 
the  issue  of  a  deceased  child  shall  represent  or  stand  in  the  place 
of  their  deceased  parent,  uses  language  that  they  shall  take  the 
share  which  he  intended  for  the  parent,  of  course,  the  issue  of  a 
pre-deceased  child  cannot  be  included,  because  the  testator  could 
not  have  intended  to  give  any  share  to  a. child  then  already  dead. 

On  the  other  hand,  I  would  observe  that  a  pre-deceased  child 
of  A.,  and  a  child  of  A.  living  at  the  date  of  the  will,  stand  upon 
the  same  footing  in  this  respect,  that  not  only  they  were  both 
equally  children  of  A.,  but  they  both  equally  answer  the  descrip- 
tion of  children  of  A.,  who  would,  if  they  were  living  at  the  tes- 
tator's death,  have  been  entitled  to  a  share  under  a  bequest  to  the 
children  of  A.  That  description  is  merely  hypothetical :  it  speaks 
not  of  what  will  happen,  or  even  of  what  may  happen,  but  only  of 
what  would  have  happened  upon  a  certain  hypothesis;  and,  of 
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coarse,  patfcmg  a  hypothetical  case  does  not  at  all  iDToIve  the  as* 
smnption  that  the  hypothesis  is  tme,  or  even  that  it  is  possible. 
Suppose  a  testator,  having  made  a  bequest  to  the  children  of  A^ 
were  to  add,  "One  child  of  A.  (says  Thomas)  is  already  dead,  and 
I  direct  that  his  issae  shall  represent  him,  and  stand  in  his  place, 
and  shall  be  ^ititled  to  the  same  share  which  Thomas  wonld  have 
been  entitled  to  if  living  at  my  decease.*  Surely  that  language 
would  be  perfectly  correct  and  appropriate.  Thomas,  though 
already  dead,  and  therefore  incapable  of  taking  a  share,  and  not 
intended  to  take  a  share,  would,  upon  the  hypothesis  of  his  being 
aUve  at  the  testator^s  death,  have  been  entitled  to  a  share  under  a 
bequest  to  the  children  of  A.,  and  the  testator  would  be  correctly 
speaking  of  the  share  which  Thomas  would  have  been  entitled  to 
upon  that  hypothesis,  although  the  hypothesis  was  impossible. 

I  will  now  consider  the  bequest  The  testatrix  does  not  express 
her  intention  in  favour  of  the  children  of  Dorothy  Davies  and  the 
issue  of  deceased  children  in  the  same  clause,  but  in  two  distinct 
clauses.  There  is  not^  as  in  Tytherlcigh  v.  Harbin  (6  Sim.  329), 
a  single  clause  to  such  children  of  A.  as  shall  be  living  at  a  certain 
period,  and  the  issue  of  such  of  them  as  shall  be  then  dead,  but 
first  a  bequest  to  the  children  of  Dorothy  Davies,  and  then,  by  a 
separate  clause,  a  proviso  or  direction  that  the  issue  of  deceased 
children  shall  represent  their  parent  But  this  does  not  govern 
the  question.  There  is  nothing  to  preclude  a  testator,  after 
making  a  bequest  in  favour  of  a  certain  class,  from  directing,  by 
a  subsequent  clause,  whether  a  proviso  or  otherwise,  that  new 
objects,  not  comprehended  in  or  connected  with  tiie  first-men- 
tioned class,  shall  share  with  the  members  of  that  class.  He  may 
bequeath  to  the  children  of  A.,  and  by  a  subsequent  proviso 
direct  that  the  children  of  B.  shall  share  with  them,  the  effect 
being  the  same  as  if  he  had  by  a  single  clause  bequeathed  to  chil- 
dren of  A.  and  children  of  B.  The  question  is,  who  are  the  objects 
intended  by  the  proviso  ?  According  to  the  fair  and  just  interpre- 
tation of  the  language  of  the  proviso,  is  the  direction  that  the  issue 
of  deceased  children  of  Dorothy  Davies  shall  represent  and  stand 
in  the  place  of  their  parents,  restricted  to  the  case  of  those  children 
only  who  were  living  at  the  date  of  the  will,  and  who  might  after- 
wards die  in  the  testatrix's  lifetime  leaving  issue  ?  or  is  it  expressed 
in  terms  so  large  and  general  as  to  include  also  the  case  of  any 
children  of  Dorothy  Davies  who  were  already  dead  leaving  issue  ? 
With  one  exception,  every  word  of  the  proviso  is  adapted  to  include 
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both  of  those  cases,  the  exception  being  in  the  words  '•  shall  die," 
which  in  their  strict  and  proper  meaning,  point  to  a  future  death, 
and  so  could  only  refer  to  persons  living  when  they  were  penned, 
and  ciinnot  include  any  person  already  deceased.  Suppose  the 
words  had  been  **  shall  be  dead  **  or  "  shall  have  died,"  they  would 
have  referred  as  much  to  pre-deceased  children  as  to  children  sub- 
sequently dying.  With  respect  to  the  words  "  in  case  any  child  or 
children  of  the  said  Dorothy  Davies  shall  die  in  my  lifetime,"  what  is 
the  meaning  of  *  any  child  or  children  of  the  said  Dorothy  Davies  "  ? 
It  is  not  the  said  children,  nor  such  child  or  children,  nor  any  child 
or  children  of  Dorothy  Davies  to  whom  I  before  bequeathed  one- 
fourth.  There  is  no  reference  to  any  particular  class  or  * 
*  portion  of  the  children  of  Dorothy  Davies,  and  the  words  [*  794] 
in  their  natural  construction  embrace  all  the  children  of 
Dorothy  Davies  as  well  already  dead  as  then  living.  Proceeding 
to  the  subsequent  part  of  the  clause,  what  is  the  consequence  of 
any  child  or  children  of  Dorothy  Davies  dying  in  the  testatrix's 
lifetime  ?  Disencumbering  the  sentence  of  superfluous  words  not 
afifecting  the  sense,  she  directs  thus :  "  Then  and  in  such  case,"  &c., 
not  "  shall  be  entitled  to  the  parent's  share,"  nor  "  shall  be  entitled 
to  the  share  hereby  intended  for  their  parent,"  but "  the  same  share 
which  the  deceased  parent  would  have  been  entitled  to,"  not  a 
share  which  a  deceased  child  will  or  can  or  is  intended  to  take, 
but  would  have  been  entitled  to  on  a  certain  hypothesis,  viz.  being 
alive  at  the  testatrix's  death,  and,  unquestionably,  Thomas,  the 
pre-deceased  child  of  Dorothy  Davies,  would,  supposing  he  was 
alive  at  the  testatrix's  death,  have  been  entitled  to  a  share  under 
the  bequest  to  the  children  of  Dorothy  Davies.  As  to  the  words 
"  shall  represent  and  stand  in  the  place  of  their  deceased  parent," 
I  cannot  see  why  the  children  of  a  pre-deceased  child  should  not 
represent  and  stand  in  the  place  of  their  deceased  parent,  not  as  to 
a  share  which  that  parent  could  or  was  intended  to  take  —  for 
being  already  dead,  he  could  not  nor  was  he  intended  to  take  any 
share,  —  but  the  share  which  he  would  have  been  entitled  to  if 
living  at  the  testatrix's  death,  and  that  is  the  share  in  respect  of 
which  the  testatrix  directed  that  the  children  of  a  deceased  child 
are  to  represent  and  stand  in  the  place  of  their  deceased  parent. 
The  only  words  affording  any  ground  for  the  contention  that  pre- 
deceased children  of  Dorothy  Davies  were  not  included,  are  the 
words  "  shall  die,"  and  the  question  is,  whether  they  are  to  be  con- 
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strued  strictly  and  grammatically  as  pointing  to  a  future  death, 
or  to  being  dead  at  a  certain  future  period,  without  reference  to  the 
particular  time  at  which  their  death  may  have  occurred.  Now, 
there  are  cases  in  which  many  words  which,  according  to  their 
strict  grammatical  import,  denote  the  future  happening  of  a  certain 
event,  have  been  held  to  signify  the  fact  of  the  event  having  hap- 
pened, whether  it  actually  occurred  before  or  after  the  date  of  the 
wilL  I  will  only  refer  to  Chri&Uypherson  v.  Naylor  (1  Mer.  320), 
which  is  in  pari  materid  with  the  case  now  before  the  Court.  I 
consider  the  opinion  of  Sir  W.  Grant  a  high  authority  for  constru- 
ing the  words  "  shall  die  in  my  lifetime,"  in  the  sense  of  "  shall 
have  died  in  my  lifetime."  But  that  such  was  the  sense  in  which 
the  testatrix  meant  the  words  is  clear  from  the  context,  for,  in 
substance,  it  is,  "  In  case  a  child  or  children  of  the  said  Dorothy 
Davies  should  die  in  my  lifetime  leaving  any  children  who  shall 
be  living  at  my  decease,  and  who  shall  live  to  attain  twenty-one, 
then  and  in  such  case,"  &c.  If  the  words  "  shall  die,"  refer  only 
to  a  future  death,  excluding  those  children  dead  at  the  date  of  the 
will,  then  the  words  "  who  shall  live  to  attain  twenty-one "  must 
equally  refer  only  to  future  attainment  of  twenty-one,  excluding 
children  of  a  deceased  child  who  had  attained  twenty-one  before 
the  date  of  the  will,  and  the  consequence  would  be  that  if  a  child 
of  Dorothy  Davies,  living  at  the  date  of  the  will,  afterwards  died 
in  the  testatrix's  lifetime,  leaving  children,  all  of  whom  had  attained 
twenty-one  before  the  date  of  the  will,  there  could  be  no  represen- 
tation in  that  case.  This  would  be  so  contrary  to  the  testatrix's 
obvious  intention  that  the  words  "  shall  live  to  attain  the  age  of 
twenty-one  years "  must  be  construed  to  refer  only  to  the  fact  of 
attaining  twenty-one,  without  regard  to  the  question  whether  the 
attainment  of  twenty-one  happened  before  or  after  the  date  of  the 
will ;  and  so  the  words  "  shall  die  "  must  be  construed  to  refer  to 
the  fact  of  death,  without  regard  to  the  question  whether  the  death 
occurred  before  or  after  the  date  of  the  will  Upon  the  whole,  I 
am  of  opinion  that  the  language  of  the  proviso,  according  to  its 
true  construction,  is  so  wide  and  general,  as  to  include  not  only 
the  case  of  such  children  of  Dorothy  Davies  as  were  living  at  the 
date  of  the  will,  and  might  afterwards  die  in  the  testatrix's  life- 
time, but  also  the  case  of  such  children  of  Dorothy  Davies  as  were 
already  dead  at  the  date  of  the  will  leaving  children,  and  that, 
therefore,  the  children  of  Thomas,  who  was  dead  at  the  date  of  the 
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will,  must  be  held  to  represent  him  and  stand  in  his  place,  so  as 
to  take  the  share  which  he  would  have  taken  if  he  had  been  living 
at  the  death  of  the  testatrix.  The  same  reasoning  applies 
to  the  children  of  *the  pre-deceased  child  of  Elizabeth  [*795] 
Besson,  and  to  the  children  of  the  four  pre-deceased  chil- 
dren of  Francis  Cooke,  and  to  the  children  of  the  two  deceased 
grandchildren  of  Mary  Dixon,  the  decided  cases,  with  one  excxcp- 
tion,  illustrating  and  confirming  this  view.  Evidence  was  gone 
into  to  show  that  the  testatrix  knew  the  state  of  the  family,  and 
no  doubt  she  did  know  when  deaths  occurred,  but  she  was  evi- 
dently not  clear  whether  there  was  a  child  of  Elizabeth  Besson 
living,  or  she  would  hardly  have  given  to  her  children,  and  when 
she  came  to  Mary  Dixon,  knowing  that  the  children  were  dead, 
she  gave  to  the  grandchildren. 

I  will  now  refer  to  the  cases.  Although  in  Christopherson  v. 
Naylor  (1  Mer.  320),  the  decision  was  against  issue  of  deceased 
children  taking,  Sir  William  Grant  in  such  a  case  as  this  would, 
there  is  little  doubt,  have  held  that  they  did  take.  The  case  of 
Butler  V.  Ommaiiey  (4  Euss.  70),  depended  upon  the  word  "  them," 
and  Gray  v.  Qarman  (2  Hare,  268)  was  the  same  in  principle.  In 
Giles  V.  Giles  (8  Sim.  360),  and  Jarvis  v.  Pond  (9  Sim.  549),  the 
decision  was  in  favour  of  the  issue  of  pre-deceased  children.  Those 
were  very  strong  cases,  and  the  greatest  diflBculties  were  got  over 
for  the  purpose  of  arriving  at  that  conclusion,  and  they  may  be 
regarded  as  indications  of  the  struggle  which  the  Court  makes  to 
include  the  issue  of  pre-deceased  children.  In  Bebb  v.  Beckwith  (2 
Beav.  308),  the  child  of  a  son  dead  at  the  date  of  the  will  was  held 
entitled,  and  A  mtUto  fortiori  in  a  case  like  this  the  decision  would 
have  been  in  favour  of  the  issue  of  pre-deceased  children.  The 
last  case  was  Smith  v.  Pepper  (27  Beav.  86),  where  it  was  held 
that  the  children  were  excluded,  because  the  gift  was  to  certain 
persons  then  living.  These  are  the  only  cases  directly  bearing 
upon  the  question,  and  all  of  them  substantially  support  the  view 
which  I  have  taken.  The  case  Waugh  v.  Wa%bgh  (2  Myl.  &  K. 
41)  is  directly  in  conflict.  The  facts  are  a  compound  of  those  in 
Tytherleigk  v.  Harbin  (6  Sim.  329),  and  the  present  case.  I  take 
the  liberty,  however,  of  differing  with  Sir  John  Leach,  in  his  rea- 
soning in  that  case,  which  certainly  is  not  sound,  and  has  never 
been  followed,  but  the  case  was,  in  part,  overruled  by  Tytherleigk 
V.  Harbin,  although  that  was  decided  on  a  totally  different  ground ; 
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and  in  that  and  other  cases,  Watyh  v.  JVaugh  is  spoken  of  as  no 
longer  an  authorit j.  In  conclusion,  I  will  make  a  few  observations 
upon  the  language  used  in  the  cases  and  the  text-books,  which  ia 
certainly  calculated  to  mislead ;  inasmuch  as  it  treats  the  question 
as  if  it  depended  upon  whether  it  was  an  original  gift,  or  by  way 
of  substitution,  whereas  the  iBsue  of  the  deceased  child  only  took 
the  share  which  the  parent  would  have  taken  if  alive  at  the  time 
pointed  out ;  it  was,  therefore,  not  only  a  substitutionary  gift,  but 
also  an  original  one,  for,  if  not,  the  class  of  issue  would  take  noth- 
ing :  therefore  it  is  original,  and  a  substitution  or  representation, 
or  any  analogous  word.  There  is  no  magic  in  words,  or  question 
of  intention  to  be  collected  from  the  language.  There  must  be 
a  declaration  in  accordance  with  this  decision,  and  all  parties 
properly  appearing  must  have  their  costs  as  between  solicitor  and 
client. 

ENGLISH  NOTES. 

A  substitutionary  gift  in  the  terms  referred  to  in  the  rule  is  dis- 
tinguishable from  the  case  of  a  simple  substitutionary  gift  in  case  of 
one  of  a  class  of  legatees  dying  in  the  testator's  lifetime  as  in  ChrU^ 
topherson  y,  Naylor  (1816),  1  Merivale,  320,  15  R  E.  120.  The  two 
classes  of  cases  are  compared  by  Vice-Chancellor  Jambs  in  In  re  HotcJir- 
kiss's  Trusts  (1869),  L.  R.  8  Eq.  643,  38  L.  J.  Ch.  631.  The  same 
distinction  is  made  by  Stirling,  J.,  in  In  re  Chinery^  Chinery  v.  Hill 
(1888),  39  Ch.  D.  614,  66  L.  J.  Ch.  804,  59  L.  T.  303,  and  by  the 
Court  of  Appeal  in  In  re  Musther,  Groves  v.  Must  her  (1890),  43  Ch.  D. 
669,  69  L.  J.  Ch.  296.  In  all  these  cases  Christopherson  v.  Naylor  is 
followed.     See  notes  to  Nos.  9  and  10,  p.  651,  ante. 

AMERICAN  NOTES. 

In  OutcaU  v.  Outcalt^  42  New  Jersey  Equity,  500,  a  testator  provided  that 
after  the  death  of  his  wife  the  residue  of  his  estate  *'  shall  be  divided  among 
my  several  children,  share  and  share  alike ;  and  in  the  event  of  any  of  my 
said  children  dying  before  my  said  wife  and  leaving  issue  them  surviving, 
then  such  issue  shall  be  entitled  to  and  receive  their  parent's  share,  the  same 
as  said  parent  would  receive  were  he  or  she  then  living."  It  was  held  that 
the  children  of  a  son  who  died  in  testator's  lifetime,  and  before  the  making 
of  the  will,  and  before  the  death  of  the  widow,  were  held  entitled  to  their 
father's  share.  The  Chancellor  said :  "  By  the  language  which  he  used, 
the  testator  intended  to  make  a  gift  to  his  children  who  should  survive  his 
wife,  and  to  the  issue  (per  stirpes)  of  any  that  should  be  dead  at  the  time  of 
her  decease.  The  children  of  the  deceased  son  are  within  the  terms  of  the 
will.    Their  father  died  before  the  widow.    By  the  expression,  *  my  several 
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children/  the  testator  referred  to  all  his  children,  living  and  dead,  as  a 
claas.  By  the  word  <  sevenJ '  he  probably  meant  <  alL'  It  may  be  added 
that  it  is  reasonable  to  presume  that  if  he  had  intended  to  exclude  the  issue 
of  his  deceased  son  he  would  have  said  so  plainly.  Such  gifts  have  frequently 
been  construed  as  admitting  the  issue  of  a  person  who  died  in  the  testator's 
lifistime  to  a  participation  in  the  gift." 

In  Huntress  y.  Plaee^  137  MasaaehuaettSy  409,  a  testator,  after  giving  sev- 
eral legacies  by  his  will,  directed  that  the  residue  of  his  property  should  "  be 
equally  divided  among  my  brothers  and  sisters  and  tlieir  heirs."  When  the 
will  was  made,  and  at  the  testator's  death,  there  were  living  three  brothers, 
one  sister,  and  children  and  grandchildren  of  two  deoeased  sisters.  The  tes- 
tator knew  of  the  decease  of  his  two  sisters,  and  of  the  existence  of  their  issue. 
It  was  held,  that  the  testator  intended  that  the  heirs  of  his  deceased  sisters 
should  take,  by  right  of  repi'esentation,  equally  with  his  surviving  brothers  and 
sister.     See  Swasey  v.  Jaqttes,  144  Massachusetts,  135. 

The  word  '<  or "  may  create  a  substitutional  gift,  as  where  the  limitation 
after  a  ]ife  estate  was  to  his  niece,  "  or  to  her  children  then  living,"  the  Court 
interpreted  the  testator's  intention  to  be  the  same  as  if  he  had  said  **  to  his 
niece,  or  (in  case  of  her  death)  to  her  children  then  living."  Sawyer  v.  Bald- 
win,  20  Pickering  (Mass.),  378.  See  1  Underbill  on  Wills,  s.  353 ;  Gilmor's 
Estate,  154  Pennsylvania  State,  523,  36  Am.  St.  Rep.  855 ;  Phyfe  v.  Phyfe, 
3  Bradford  (N.  Y.),  45;  Cushman  v.  Norton^  59  New  York,  149;  Keniston  v. 
Adams,  80  Maine,  290. 

Statutes  have  been  quite  generally  enacted  to  prevent  the  lapse  of  a  devise 
or  legacy,  by  the  death  of  the  devisee  or  legatee  leaving  issue  in  the  lifetime  of 
the  testator,  in  case  the  devisee  or  legatee  is  a  relative  of  the  testator.  Thus 
in  Massachusetts  it  is  provided  that :  When  a  devise  or  legacy  is  made  to  a 
child  bx  other  relation  of  the  testator,  and  such  child  or  relation  dies  before, 
but  leaves  issue  who  survive  the  testator,  such  issue  shall,  unless  a  different 
disposition  is  made  or  required  by  the  will,  take  the  same  estate  that  the 
person  whose  issue  they  are  would  have  taken  had  he  survived  the  testator. 
Pub.  Stats.  1882,  c.  127,  s.  23.  The  statute  in  effect  makes  a  substitutionary 
gift.  Thus  where  a  testator  made  gifts  **  to  his  first  cousins,"  and  there  was 
nothing  to  indicate  whether  the  testator  had  in  mind  his  first  cousins  who 
were  living  at  the  time  of  making  the  will,  or  those  that  might  be  living  at 
the  time  of  his  death,  the  general  rule  that  the  gift  was  to  those  who  consti- 
tuted the  class  at  the  death  of  the  testator  would  apply,  except  for  the  statute 
which  substitutes,  for  the  cousin  dying  before  the  testator  leaving  issue  sur- 
viving the  testator,  such  issue.  Uowland  y.  Slade,  155  Massachusetts,  415, 
417,  the  Court  say :  **  It  does  not  matter,  as  has  been  held,  that  such  child  or 
other  relative  is  treated  as  one  of  a  class  by  the  testator ;  the  issue  will  still 
take  the  legacy  which  the  deceased  person  would  have  taken  had  he  survived 
the  testator.  Moore  v.  Weaver,  16  Gray  (Mass.),  805;  Stockhridge,  Petitioner, 
145  Massachusetts,  517 ;  Moore  v.  Dimond,  6  Rhode  Island,  121.  The  result 
is,  therefore,  that  the  first  cousins  of  the  testator  living  at  his  death,  together 
witii  the  issue  of  first  eousins  of  his  who  died  between  the  making  of  the  will 
and  the  testator's  death,  will  take." 
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In  Kentucky,  it  is  provided  by  statute  that  "if  a  devisee  or  legatee  dies 
before  the  testator,  or  is  dead  at  the  making  of  the  will,  leaving  issae  who 
survives  the  testator,  such  issue  shall  take  the  estate  devised  or  bequeathed, 
as  the  devisee  or  legatee  would  have  done  if  he  had  survived  the  testator, 
unless  a  different  disposition  thereof  is  made  as  required  by  the  will." 
G.  S.  c.  113,  s.  18.  Accordingly,  where  a  testator  provided  that  the  remainder 
of  his  estate  should  be  divided  equally  between  the  children  of  his  brothers 
and  sisters,  and  a  son  of  one  of  his  brothers  had  died  before  the  making  of  the 
wil],  leaving  a  son,  it  was  held  that  this  son  was  entitled  to  the  share  which 
his  father  would  have  received  had  he  been  living  at  the  death  of  the  testator. 
Chefiatdt  V.  Chenault,  88  Kentucky,  83. 


Section  VI.  —  Charges. 

No.  35.  —  MANNING  v.  SPOONER 
(1796.) 

RULE. 

A  GENERAL  charge  of  debts  upon  a  devised  statute  will 
not  prevent  the  previous  application  of  an  estate  descended ; 
but,  if  the  devised  estate  is  selected  and  appropriated  to  the 
debts,  it  is  liable  before  the  estate  descended. 

Maiming  ▼.  Spooner. 

3  Vesej,  114-119  (3  R.  R.  67). 

Will  —  Charge  of  Debts.  —  Estate  Devised  and  Descended, 

[114]      Though  a  general  charge  of  debts  upon  a  devised  estate  will  not  pre- 
vent the  previous  application  of  an  estate  descended,  yet  if  the  devised 
estate  is  selected  and  appropriated  to  the  debts,  it  is  liable  before  the  estate 
descended :  but  this  arrangement  does  not  bind  the  creditor. 

Charles  Spooner  by  his  will,  dated  the  14th  of  January,  1785, 
after  some  specific  and  pecuniary  legacies,  gave  all  the  residue  of 
his  personal  estate  to  trustees,  in  trust  to  convert  the  same  into 
money,  and  thereout  in  the  first  place  to  pay  all  his  debts  and 
funeral  expenses,  and  also  the  legacies  therein  mentioned;  and  if 
there  should  be  any  surplus  of  the  moneys  to  arise  from  his  said 
personal  estate,  he  directed,  that  it  should  be  laid  out  in  the 
purchase  of   3  per  cent  Consolidated  Bank  Annuities  upon  the 
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trusts  after  declared.  He  gave  all  his  messuages,  plantations,  lands^ 
tenements,  and  hereditaments,  and  all  his  real  estates  whatsoever, 
whether  in  possession,  reversion,  or  remainder,  situate  in  the  islands 
of  Antigua,  St.  Christopher's,  and  Tortola,  together  with  all  the 
buildings,  slaves,  horses,  mules,  cattle,  and  plantation  utensils, 
and  implements,  and  chattels  of  all  sorts,  therein  or  thereunto 
belonging,  to  the  use  of  the  said  trustees,  their  heirs, 
executqrs,  administrators,  and  assigns,  upon  *  trust,  that  [*115] 
they  should  during  the  life  of  his  wife,  and  until  the  sum 
of  £8000  3  per  cent  Consolidated  Bank  Annuities  should  be 
raised,  as  after  directed,  and  also  till  such  farther  sum  should  be 
raised,  as  after  mentioned,  cultivate  and  manage,  and  receive  the 
rents,  issues,  and  profits,  of  the  said  plantations  and  estates,  and 
apply  the  same,  after  paying  and  securing  some  annuities  therein 
mentioned,  in  payment  of  such  of  his  debts  and  legacies,  as  the 
residue  of  his  personal  estate  should  prove  deficient  in  paying: 
and  should  lay  out  and  invest  the  residue  and  surplus  of  the 
annual  rents  and  profits  of  the  said  estates  and  premises  from 
time  to  time  in  the  purchase  of  3  per  cent  Consolidated  Bank 
Annuities  in  the  names  of  his  said  trustees,  until  the  said  Bank 
Annuities,  together  with  the. Bank  Annuities  (if  any),  which  should 
be  purchased  with  the  surplus  of  his  personal  estate,  should 
amount  to  the  sum  of  £8000  3  per  cent  Consolidated  Bank  Annui- 
ties; and  subject  thereto,  and  after  the  death  of  his  wife,  he 
directed,  that  his  trustees  should  convey  the  said  plantations, 
estates,  and  premises,  in  the  islands  of  St.  Christopher's  and 
Tortola  to  the  use  of  his  nephew  Hungerford  Spooner  and  his 
issue  male  in  strict  settlement  with  divers  remainders  over ;  and 
he  directed  them  to  convey  his  said  plantations,  estates,  and 
premises,  in  Antigua  to  the  use  of  his  nephew  Peter  Shawe  and 
his  issue  male  in  the  same  manner  with  divers  remainders  over ; 
and  he  declared,  that  all  the  negroes,  cattle,  stock,  plantation 
utensils  and  implements,  on  and  belonging  to  the  said  several 
estates  should  go  along  with  the  freehold  and  inheritance  of  the 
said  estates  respectively.  He  gave  £1000,  part  of  the  said  £8000 
3  per  cent  annuities  to  his  niece  Mary  Shaw,  and  the  remainder 
of  the  said  £8000  stock  to  several  other  nephew  and  nieces ;  and 
he  appointed  his  trustees  executors  with  his  wife. 

The  testator  at  the  date  of  his  will  was  not  seised  of  any  real 
estates  except  those  he  had  devised.    Afterwards  in  August,  1787, 
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he  purchased  v\  fee  simple  an  estate  at  Landford,  in  Wilts.  He 
died  upon  the  12th  of  Maj,  1790,  leaving  his  niece  Isabella 
Spooner  his  heir;  who,  the  will  not  having  been  republished, 
entered  upon  the  estate  at  Landford;  and  sold  it  for  £4200. 

The  widow  and  one  of  the  trustees  being  dead,  the  will  was 
established  and  the  usual  accounts  directed  upon  the  bill  of  the 
surviving  trustee.  A  supplemental  bill  was  afterwards  filed  hj 
the  surviving  trustee,  the  devisees  and  legatees,  pra3ring 
[*  116]  an  account  of  the  rents  *  and  profits  of  the  Landford 
estate  received  bj  the  defendant  Isabella  Spooner  and  of 
the  purchase-money ;  and  that  in  case  the  specialty  creditors  should 
have  exhausted  .any  part  of  the  personal  estate,  the  legatees  might 
stand  in  their  place  upon  the  real  estate  descended  The  purchase- 
money  of  the  Landford  estate  was  paid  into  Court  It  was  decreed, 
that  the  accounts  should  be  carried  on  in  the  original  causa  The 
Master  reported,  that  £5047  had  been  received  from  the  personal 
estate,  and  applied  in  discharge  of  debts  and  legacies;  and  that 
£9739  remained  due  to  the  specialty  creditors  for  principal  and 
interest  That  cause  coming  on  for  further  directions,  the  question 
was,  whether  the  descended  estate  was  liable  to  the  debts  before 
the  application  of  the  fund  to  arise  from  the  devised  estates  under 
the  trust  in  the  will  ? 

After  argument — 

Master  of  the  Rolls  (Sir  R  P.  Arden):  — 

The  question,  whether  the  descended  estate  is  liable  before 
those  devised,  depends  entirely  upon  this  point,  whether  there  is  a 
specific  gift  of  any  part  of  the  estate  for  the  purpose  of  paying 
the  debts ;  or  whether  it  is  only  a  general  charge  for  that  purpose  ; 
for  upon  the  doctrine,  that  is  very  fully  laid  down  by  Lord 
Thurlow  in  Donne  v.  Lewis,  2  Bro.  C.  C.  257,  there  is  no  doubt  of 
the  manner  in  which  the  estate  of  a  testator  is  to  be  applied  in 
discharging  his  debts.  That  case  had  a  yery  full  consideration 
and  discussion ;  and  it  was  determined  upon  principles,  that  have 
been  constantly  acted  upon  since,  and  which  must  govern  all 
such  cases.  From  that  I  collect,  that  there  are  four  classes  of 
estates  to  be  applied  to  the  debts:  1st,  The  general  personal 
estate,  unless  exempted  expressly  or  by  plain  implication ;  2ndly, 
Any  estate  particularly  devised  for  the  purpose  and  only 
[*  118]    for  the  purpose,  of  paying  debts ;  3rdly,  estates  'descended : 
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{Bamewdl  v.  Lord  Cawdor,  3  Madd.  453) ;  4th]7,  estates  specifi- 
cally devised.  The  question  therefore  is  in  every  case  where 
the  contest  is  between  an  estate  descended  and  an  estate  alleged 
to  be  provided  for  the  debts,  wliether  it  is  a  general  charge, 
or  any  part  of  the  estate  is  selected  (  WilHami  v.  ChUty,  3  Ves. 
645),  for  the  express  purpose  of  paying  the  debts.  If  part  is 
selected  for  that  purpose,  that  part  shall  be  applied  before  the 
descended  estate ;  whether  the  testator  had  that  estate  before  he 
made  his  will,  or  not.  Lord  Thuklow,  in  considering  Galton  v. 
Hancock  (2  Atk.  424),  Wride  v.  Clark,  and  Davies  v.  Topp  (2  Bro. 

C.  C.  259  n.,  261  n.),  is  clearly  of  opinion,  that  the  question  is, 
whether  the  testator  has  selected  any  part  of  his  estates,  which 
it  was  his  will  should  be  first  applied ;  or  whether  the  charge  is 
only  to  subject  his  estates  to  the  payment  of  his  debts;  which 
otherwise  perhaps  could  not  be  applicable  to  them.  That  will 
not  make  the  devised  estates  applicable  in  the  distribution  before 
those  descended.  Then  taking  this  case  for  my  guide  I  am  only 
to  consider,  which  is  the  case  here ;  whether  it  is  a  general  charge, 
or  part  is  selected  and  appropriated  to  the  debts  ;  €md  the  words 
are  so  emphatical  as  fully  to  convey  the  principles,  that  will  guide 
the  decision;  especially  when  we  consider  the  nature  of  this 
property,  which  is  situated  in  the  West  Indies,  and  is  liable  to 
aU  his  debts  independently  of  any  will  of  his.  But  even  if  it  was 
an  English  estate,  which  is  not  liable  to  all  debts,  even  in  that  case 
I  should  have  thought,  that  a  provision  of  this  sort  appropriating 
the  rents  and  profits  first  to  the  payment  of  his  debts,  is  a  specific 
gift,  which  must  be  first  applied.  I  cannot  consider  this  as  being 
a  general  charge  for  the  purpose  only  of  preventing  any  of  his 
debts  remaining  unpaid ;  for  the  law  of  the  country,  where  they 
lie, had  sufficiently  provided  for  that;  therefore  if  it  is  to  have  any 
effect,  it  must  be  to  appropriate  this  fund,  and  for  no  other  purpose. 
If  so,  the  question  is,  whether  according  to  the  principles  laid 
down  in  Donne  v.  Levris,  the  plaintiffs  have  a  right  to  call  upon 
the  heir,  to  whom  the  estate  purchased  after  the  date  of  the  will 
has  descended,  to  apply  that  estate  first  to  the  debts ;  and  I  am  of 
opinion,  the  heir  cannot  be  called  upon  to  contribute,  till  that  fund, 
so  appropriated,  not  merely  to  take  care  that  all  the  debts  shall  be 
paid,  but  for  the  particular  purpose  of  the  appropriation,  has  been 
exhausted.  The  heir  cannot  avail  herself  of  this  except  by  being 
reimbursed  out  of  the  rents  and  profits  of  this  trust  fund.    She 
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cannot  postpone  the  creditors.     That  was  the  case  of  lAngard  v. 

Lord  Derby,  1  Bro.  C.  C.  311.  The  testator  may  arrange  be- 
tween his  heir  and  devisee ;  but  not  so  as  to  take  away 

[*  119]  from  *  the  creditor  a  ^ind,  he  has  a  right  to  come  upon. 
But  if  creditors  are  not  concerned,  the  plaintiffs  have 

no  right  to  call  upon  the  heir ;  and  the  money  must  be  paid  to 

her ;  and  the  supplemental  bill  must  be  dismissed. 

ENGLISH  NOTES. 

Upon  the  marshalling  of  assets,  see  also  Williams  y.  Chitty,  ChiUy  v. 
ChUty  (1797),  3  Ves.  545,  3  R.  R.  71 ;  Shallcross  v.  Finden  (1798),  3 
Ves.738,3R.R.75;  MUner  y.  5^cr  (1803),  8  Ves.  295,  7  E.  R.  48  ; 
and  notes  to  Donne  y.  Lewis,  2  Bro.  C.  C.  259-261. 

The  case  of  Manning  y.  Spooner  has  been  frequently  cited  as  a  ruling 
authority.  In  Scott  y.  Cumberland  (1874),  L.  R.  18  Eq.  583,  it  is  cited 
by  Vice-chancellor  Maliks,  along  with  Davies  y.  Topp  (1780),  1  Bro. 
C.  C.  524,  where  Lord  Thublow  laid  down  the  rule  as  to  the  order  of 
the  application  of  assets :  namely,  first,  the  general  personal  estate ; 
secondly,  estates  deyised  for  payment  of  debts;  thirdly^  estates  de- 
scended; and  lastly,  specifically  deyised  estates.  This  enumeration 
leayes  room  between  the  third  and  last  categories  for  general  legacies ; 
and  also  for  estate  deyised  or  bequeathed,  charged  with  debts.  Which  of 
these  latter  is  to  be  charged  in  priority  to  the  other  is  a  question  which 
has  been  much  discussed;  but  the  better  authority  seems  in  fayour  of 
the  yiew  that  the  estate  charged  with  the  debts  is  liable  in  priority  to 
the  general  legacies.  See  In  re  Bate,  Bate  y.  Bate  (1890),  43  Ch.  D. 
600,  59  L.  J.  Ch.  277;  In  re  Stokes,  Parsons  y.  MiUer  (1892),  67  L.  T. 
223;  In  re  Butler,  Le  Bos  y.  HerbeH  (1894),  3  Ch.  250,  63  L.  J.  Ch. 
662,  43  W.  R.  190 ;  In  re  Otway  (1895),  43  W.  R.  501;  In  re  Salt, 
Brothwood  y.  Keeling,  1895,  2  Ch.  203,  64  L.  J.  Ch.  494,  43  W.  R.  600. 

In  Stead  y.  Hardaker  (1873),  L.  R.  15  Eq.  175,  42  L.  J.  Ch.  317, 
where  there  was  a  general  deyise  to  trustees  for  payment  of  debts,  fol- 
lowed by  specific  deyises,  and  leaying  the  beneficial  interest  in  part  of 
the  realty  undisposed  of,  Vice-Chancellor  Malixs  held  that  the  debts 
and  costs  of  an  administration  suit  must  be  borne  rateably  by  the 
deyised  estate  and  the  descended  estate. 

AMERICAN  NOTES. 

The  rule  is  UDiversal  that  the  personal  estate  of  a  decedent  is  the  primary 
fund  for  payment  of  his  debts,  and  that  this  fund  must  bd  exhausted  before 
resort  is  had  to  any  other  fund,  unless  the  testator  has  expressly  or  impliedly 
made  other  property  primarily  liable.    If  the  testator  has  Dot  expressly  set 
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apart  for  the  payment  of  debts  specific  lands  devised,  then  next  in  the  order 
of  liabUitj  for  debts  are  lands  descended  to  the  heir.  Livingston  v.  NewJcirk, 
3  Johnson  Ch.  (N.  Y.)  312 ;  Commonwealth  v.  SheOnf,  13  Sergeant  &  Rawle 
(Pa.),  348;  Hopey.  Wilkinson,  14  Lea  (Tenn.),  21;  2  Woemer  on  Adminis- 
tration, s.  489. 

The  real  estate  of  a  testator,  if  not  devised,  descends  to  his  heirs,  and  his 
executor  has  no  title  or  interest  in  the  real  estate  unless  there  is  a  deficiency 
of  personal  estate  for  the  payment  of  debts  and  legacies.  Statutes  have  been 
enacted  making  the  real  estate  of  the  testator  liable  for  all  his  debts,  and  the 
order  of  liability  depends  upon  the  general  rule  above  stated,  except  so  far  as 
the  order  of  liability  has  been  changed  by  the  testator's  will. 

A  power  g^iven  to  executors  to  sell  real  estate  to  pay  debts  does  not  of  itself 
indicate  an  intention  to  charge  the  debts  upon  the  real  estate.  Clift  v.  Moses, 
116  New  York,  144,  155.  Haight,  J.,  for  the  Court,  said :  **  In  construing 
the  will,  the  intention  of  the  testator  must  control,  and,  in  order  to  justify  the 
finding  that  there  was  an  intent  to  make  a  charge  upon  the  real  estate,  such 
intent  must  appeal*  from  express  direction,  or  be  clearly  gathered  from  the 
provisions  of  the  will.  Taylor  v.  Dodd,  58  New  York,  335;  Hoift  v.  Hoyt^ 
85  New  York,  142, 146.  Under  the  statute,  the  real  estate  becomes  liable  for 
the  payment  of  the  debt|#and  it  may  be  sold  by  the  Surrogate  for  that  pur- 
pose if  the  personal  estate  is  insufiScient.  With  legacies  it  is  different.  They 
are  payable  out  of  the  personal  estate,  and  the  real  estate  cannot  be  made 
liable  for  their  payment  unless  they  are  charged  thereon  by  the  provisions  of 
the  will.  Debts  and  legacies  stand  upon  a  different  basis,  and,  consequently, 
words  that  would  indicate  an  intention  to  charge  one  upon  the  resd  estate 
might  not  convey  any  such  intention  as  to  the  other.  As,  for  instance,  the 
giving  of  a  power  of  sale  of  the  real  estate  to  pay  legacies  would  indicate  an 
intention  that  the  legacies  be  paid  out  of  the  real  estate.  But  it  does  not 
follow  that  a  power  of  sale  to  pay  debts  indicates  an  intention  to  charge  the 
debts  upon  the  real  estate,  for  the  real  estate  being  liable  after  the  personal 
property  is  exhausted,  the  power  of  sale  may  have  been  incorporated  in  the 
will  for  the  purpose  of  avoiding  long  and  expensive  proceedings  in  the  Surro- 
gate's Court  to  sell  the  real  estate  for  the  payment  of  the  debts.  So,  in  con- 
struing this  will,  the  direction  to  pay  the  debts  and  funeral  expenses  '  as  soon 
as  can  conveniently  be  done  *  is  but  a  usual  formula,  and,  standing  alone,  indi- 
cates no  intention  to  make  any  charge  upon  the  real  estate."  Citing  In  re 
CUy  of  Rochester,  110  New  York,  150.  See,  to  like  effect.  In  re  Bingham,  127 
New  York,  296;  In  re  Powers,  124  New  York,  361;  Cunningham  y.  Parker, 
146  New  York,  29;  AmesY.  Holderbaum,  44  Federal  Rep.  224;  Harmon  v. 
Smith,  38  Federal  Rep.  482;  McGlaughlin  v.  McGlaughlin,  43  West  Virginia, 
226;  Broadwell  v.  BroadweU,  4  Metcalfe  (Ky.),  290;  Iowa  Loan  J-  Trust  Co.  v. 
Holderbaum,  86  Iowa,  1;  Morse  v.  Hayden,  82  Maine,  227. 
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Na37.  — BOOTLE  v.  BLUNDELL. 

(1815.) 

RULE. 

To  exonerate  the  general  personal  estate  of  a  testator 
from  his  debts,  there  must  be  express  words,  or  plain  inten- 
tion,  appearing  in  the  will. 

Tait  T.  Lord  Horthwiok. 

4  Vesey,  816-824  (4  R.  R.  358). 


Wm.  —  Tutatars  Debti.  —  Ezoneration  of  PersanaTEntate.  —  Charge  upon 
Real  Estate  insufficient, 

[816]      A  provision  by  will  for  payment  of  interest  of  debts,  held  not  to  ex- 
tend to  a  debt  by  simple  contract. 
The  personal  estate  is  the  natural  fund  for  the  debts ;  and  can  only  be 
exempted  by  the  intention  to  exempt  it  expressed  in  the  will :  a  charge  upon 
real  estate,  however  anxious,  is  not  of  itself  sufficient 

By  indentures  of  lease  and  release,  dated  the  16th  and  17th  of 
October,  1787,  several  real  estates  in  the  county  of  Denbigh,  of 
which  Richard  Myddleton,  Esq.,  was  seised  in  fee,  and  other  estates 
ia  the  same  county,  which  were  in  settlement,  were  conveyed  to 
trustees  upon  various  trusts  for  the  payment  of  debts ;  and,  sub- 
ject thereto,  to  the  use  of  Mr.  Myddleton  for  life ;  remainder  to 
trustees  to  preserve  contingent  remainders ;  remainder,  subject  to 
a  term  for  securing  a  jointure  to  Mrs.  Myddleton  and  portions 
to  children  by  her,  to  the  joint  appointment  of  Mr.  Myddleton 
and  his  son  ;  and  in  default  thereof  to  the  appointment  of  the  son, 
if  he  should  survive ;  and  in  default  of  such  appointment  to  the 
son  in  tail  male;  with  remainders  over  to  other  sons  of  Mr. 
Myddleton,  the  father  in  tail  male ;  to  Richard  Myddleton,  the 
son,  in  tail ;  to  the  daughters  of  the  father,  as  tenants  in  common 
in  tail,  with  cross  remainders :  and  to  Richard  Myddleton,  the  son, 
in  fee. 
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Mr.  Myddleton,  the  younger,  having  Burvived  his  father,  and  no 
joint  appointment  having  been  executed,  by  his  will  dated  the  20th 
of  June,  1795,  duly  executed  for  passing  real  estate,  reciting  his 
power  of  appointment ;  and  that  he  had  at  various  times  borrowed 
and  taken  up  of  different  persons  divers  sums  of  money  upon  his 
bond  and  otherwise ;  and  that  he  also  stood  indebted  unto  various 
persons  in  divers  sums  of  money  by  simple  contract ;  and  that 
he  had  since  the  execution  of  the  conveyance  of  October, 
1787,  *  purchased  certain  estates  in  the  county  of  Den-  [♦  817] 
high,  and  had  borrowed  or  taken  up  money  upon  mort- 
gage or  otherwise  for  the  payment  of  the  purchase-money;  and 
farther  reciting,  that  he  was  desirous  of  making  a  provision  as 
well  for  the  payment  and  discharge  of  the  money  borrowed  and 
taken  up  for  the  purchase  of  the  said  several  estates  and  all  in- 
terest and  arrears  of  interest  thereof,  as  also  for  the  payment  of 
all  such  other  debts  and  sums  of  money,  as  he  should  owe  at  the 
time  of  his  death  to  any  person  whomsoever,  not  then  already 
provided*  for  by  the  indentures  before  mentioned,  and  also  to 
settle  and  assure  the  said  several  estates  purchased  by  him  to 
the  same  uses  as  the  estates  comprised  in  the  conveyance  of 
October,  1787,  he  devised  all  the  manors,  messuages,  lands,  &c., 
which  he  had  purchased  or  agreed  to  purchase,  to  the  use  of  Lord 
Kenyon,  Lord  Northwick,  Sir  William  Pulteney,  Bart.,  and  William 
Lloyd,  Esq.,  upon  such  and  the  like  trusts,  and  to  and  for  the  same 
ends,  intents,  and  purposes,  and  subject  to  the  like  powers,  pro- 
visoes and  conditions,  in  all  respects,  as  the  estates  comprised  in  the 
said  conveyance  did  thereby  or  by  his  will  and  the  directions,  de- 
clarations, limitations,  and  appointments,  hereinafter  contained, 
should  stand  limited  or  appointed ;  and  in  pursuance  of  his  power 
under  the  said  indentures  he  appointed,  that  the  estates  thereby 
conveyed  to  the  said  trustees  or  such  parts  thereof  as  should  not  be 
sold  under  the  said  indentures,  and  the  equity  of  redemption,  rever- 
sion, or  inheritance,  of  such  part  or  parts  thereof  as  should  then  be, 
or  should  hereafter  be,  mortgaged,  with  their  appurtenances,  subject 
to  the  trusts  created  by  the  said  indentures  for  raising  and  the  pay- 
ment of  the  debts,  encumbrances,  and  sums  of  money,  provided  for 
and  directed  to  be  raised  by  such  indentures,  should,  together  with 
the  said  hereditaments  and  premises  by  the  testator  purchased,  and 
by  his  will  devised,  as  aforesaid,  remain  and  continue  to  the  use  of, 
and  be  vested  in,  the  said  trustees,  their  heirs  and  assigns,  upon 
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the  trusts  herein  after  mentioned :  viz.  upon  trust  by  absolute  sale 
or  mortgage  thereof  or  of  any  part  thereof,  as  to  them,  the  said 
trustees,  should  seem  requisite  and  proper,  or  by  sale  of  timber 
thereon,  or  by  such  other  ways  and  means  as  to  them  should  seem 
requisite  and  proper,  to  raise  such  sum  or  sums  of  money  as  should 
be  requisite  to  pay  and  discharge  the  said  several  sums  of  money 
borrowed  or  taken  up  at  interest,  or  advanced  by  Sir  William 

Pulteney,  as  therein  mentioned,  and  all  such  other  debts 
[*  818]  and  sums  of  money  as  the  testator  *  should  at  the  time  of 

his  death  owe  to  any  person  or  persons  whomsoever  by 
mortgage,  bond,  or  other  specialty,  or  by  simple  contract,  or  other- 
wise howsoever,  and  all  interest  thereof ;  and  upon  farther  trust 
from  time  to  time  out  of  the  rents  of  the  same  estates  to  pay  the 
interest  of  such  sums  of  money  as  should  be  borrowed,  and  to  re- 
tain in  their  hands  so  much  of  the  clear  residue  of  the  rents  and 
profits,  as  to  them  should  seem  meet,  in  the  nature  of  a  fund  to  be 
applied  in  and  towards  reducing  the  principal  of  the  said  several 
debts  or  sums  of  money ;  and  he  declared  it  to  be  his  will,  and 
appointed,  that,  after  payment,  as  well  of  the  said  several  debts 
thereby  directed  to  be  paid,  as  of  all  such  sums  of  money  as  should 
be  so  borrowed  and  the  interest  thereof  respectively,  and  all  costs 
attending  the  execution  of  the  trusts  thereby  created,  the  trustees 
should  convey  all  the  said  estates  as  well  those  purchased  by  the 
testator  as  those  comprised  in  the  said  indentures  of  October,  1787, 
or  such  parts  thereof  respectively  as  should  not  have  been  sold  or 
disposed  of,  and  the  equity  of  redemption  of  such  parts  thereof  as 
should  have  been  mortgaged,  to  the  uses  and  upon  the  trusts  by 
the  said  indentures  declared  and  limited  of  and  concerning  the 
estates  comprised  therein,  after  payment  and  discharge  of  the 
sums  of  money,  debts,  and  encumbrances,  thereby  directed  to  be 
raised  and  paid  thereout,  or  such  of  them  as  should  be  then  exist- 
ing and  capable  of  taking  effect.  The  testator  then  after  giving  to 
each  of  his  trustees  a  legacy  of  £100  gave  all  the  rest,  residue,  and 
remainder,  of  his  personal  estate  whatsoever  and  wheresoever,  and 
of  whatsoever  nature  and  kind,  to  his  two  sisters  Charlotte  Myddle- 
ton  and  Maria  Myddleton,  equally  to  be  divided  between  them,  for 
their  own  use  absolutely,  and  he  appointed  Lord  Northwick  and 
Sir  William  "Pulteney  executors  of  his  will. 

The  testator  died  in  December,  1796.     Maria  Myddleton,  who 
married  Frederick  West,  and  Charlotte  Myddleton,  the  testator's 
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sisters  of  the  whole  blood,  and  Harriet  Myddleton,  his  sister  of  the 
half  blood,  by  the  second  marriage,  survived  him,  and  were  his 
next  of  kin  according  to  the  Statute  of  Distributions  (22  &  23  Car. 
II.  c.  10). 

The  bill  was  filed  by  a  creditor  by  simple  contract,  an  uphol- 
sterer, claiming  a  debt  of  £1777  10«.  lief.  The  decree 
*  pronounced  upon  the  4th  of  August,  1795,  directed  an  [*  819] 
account  of  the  debts  and  funeral  expenses  of  the  testator ; 
and  that  the  Master  should  compute  interest  upon  such  of  the 
debts  as  carried  interest.  An  account  of  the  testator's  personal 
estate  was  also  directed;  and  it  was  ordered,  that  the  personal 
estate  should  be  applied  in  payment  of  what  was  due  to  the  plain- 
tiff and  all  other  the  creditors  of  the  testator,  and  of  his  funeral 
expenses,  &c.,  in  a  course  of  administration :  and  that  the  residue 
should  be  paid  into  the  Bank,  &c. 

An  exception  was  taken  to  the  Master's  Report  by  the  plaintiff 
for  not  allowing  interest  upon  his  debt. 

The  cause  coming  on  at  the  same  time  for  farther  directions, 
another  question  arose :  whether  under  the  testator's  will  his  per- 
sonal estate  was  exempted  from  the  payment  of  his  debts. 

Mr.  Richards  and  Mr.  Stanley,  for  the  plaintiff,  contended,  in 
support  of  the  exception,  that  the  provision  for  payment  of  interest 
must  apply  generally  to  all  the  debts  the  testator  might  owe,  ob- 
serving, that  as  to  debts,  which  in  their  nature  carry  interest,  it 
was  unnecessary. 

The  counsel  for  the  defendant  in  support  of  the  Report  were 
stopped  by  the  Court 

The  Solicitor-General,  Mr.  Graham,  and  Mr.  Alexander,  for  the 
defendants,  Mr.  and  Mrs.  West,  and  Charlotte  Myddleton  :  — 

With  respect  to  the  question  as  to  the  exoneration  of  the  per- 
sonal estate  ;  there  are  a  great  many  cases  upon  that  point  Thus 
much  has  been  determined ;  that  it  is  not  necessary  to  find  in  the 
will  precise  and  special  words  of  exemption  ;  but  it  is  sufficient  if 
the  intention  can  be  collected  from  the  whole  to  give  the  personal 
estate  exempt  from  the  debts.  In  this  will  there  is  an  anxious 
creation  of  a  fund,  to  arise  from  the  real  estate,  for  payment  of  all 
debts ;  and  the  personal  estate  is  to  be  divided  between  these  two 
sisters.  The  testator  recites  the  conveyance  of  1787;  one  prin- 
cipal object  of  which  was  to  pay  debts  due  both  by  himself  and  his 
father.     After  that  recital  he  makes  a  provision,  as  well  for  the 
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discharge  of  the  mooev  borrowed  for  the  purchase  of  estates,  and 
all  interest  thereof,  as  of  all  other  debts  he  might  owe  at 
[*  820]  the  time  of  his  *  death ;  providing  for  every  desciiptioD  of 
debt*  He  then  devises  his  real  estate,  upon  particular 
trusts  for  the  payment  of  his  debts ;  upon  which  it  is  to  be  ob- 
served, first,  that  it  is  not  a  mere  charge,  but  a  devise  for  the  pur- 
pose of  an  absolute  sale  for  the  payment  of  the  whole  of  his  debts. 
That  has  been  much  relied  upon  in  some  old  cases ;  where  it  is 
stated,  that  from  a  mere  charge  the  presumption  does  not  arise  as, 
where  the  estate  is  to  be  sold  out  and  out  I  admit,  that  in  some 
cases  that  circumstance  alone  has  not  been  considered  sufficient  to 
exonerate  the  personal  estate :  but  if  a  clear  intention  appears  to 
make  the  real  estate  the  proper  fund,  that  is  sufficient  If  that  is 
not  the  construction  upon  this  will,  the  disposition  in  favour  of 
these  sisters  will  be  completely  disappointed;  for  the  personal 
estate  will  be  exhausted.  It  is  obvious  upon  the  will  itself,  that 
the  debts  are  large;  and  that  the  testator  thought,  a  great  part  of 
the  real  estate  must  be  appropriated  to  the  discharge  of  them.  He 
gives  the  whole  of  his  personal  estate  except  some  small  l^ades 
to  these  sisters  for  their  own  use  absolutely.  There  are  several 
cases  upon  this  subject  in  print,  determined  in  the  year  1796  (Ghray 
V.  Jfinnethorpe,  3  Ves.  103) ;  in  which  all  the  cases  are  referred  ta 
The  result  of  them  all  is  what  I  have  stated ;  that  the  intention  is 
to  be  collected  from  the  whole  wilL  Your  Lordship,  in  Gray  v. 
Jfinnethorpe,  and  the  Master  of  the  Rolls,  in  Burton  v.  KnowUon 
(3  Ves.  107),  and  Brummel  v.  Prothero,  (3  Ves.  Ill),  adopt  the 
rule  previously  laid  down  by  Lord  Kenyon  in  Webb  v.  Jones,  2  Bro. 
C.  C.  60.  In  Gh'atf  v.  Minnethorpe,  your  Lordship  held,  that  a 
direction  to  sell  and  pay  the  debts,  without  any  disposition  of  the 
personal  estate  farther  than  by  the  appointment  of  an  executor,  was 
not  sufficient.  This  will  shows  an  evident  intention  in  fevour  of 
these  residuary  legatees :  particularly  from  all  those  anxious  direc- 
tions as  to  the  debts,  before  the  testator  proceeds  to  the  disposition 
of  the  personal  estate.  In  Burton  v.  Knowlton  and  Brummel  w. 
Prothero,  the  Master  of  the  Bolls  does  not  admit  that  there  must 
be  an  irresistible  inference ;  and  says,  he  does  not  know  what  is 
meant  by  that  That  expression  escaped  Lord  Thurlow  in  more 
instances  than  one.  The  Master  of  the  Bolls  has  explained 
it  thus :  that  implied  intention  that  leaves  no  reasonable  doubt  in 
a  well  informed  mind. 
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Is  there  any  fair  ground  for  doubting  the  intention  in  this  case, 
even  upon  the  will ;  for,  if  we  go  out  of  the  will,  it  is  im- 
possible *  to  doubt  it  ?  It  is  true  the  testator  has  not  given  [*  821] 
any  direction  for  the  payment  of  his  funeral  expenses  out 
of  his  real  estate.  That  is  a  slight  circumstance,  and  those  cases 
which  required  that  circumstance  must  have  afforded  but  little 
evidence  of  intention.  Upon  this  will  the  inference  is  strong.  The 
minute  circumstance  of  the  probate  and  the  funeral  expenses  did 
not  occur  to  him,  when  considering  the  large  debts,  for  the  dis- 
charge of  which  he  and  his  father  had  been  so  anxious.  He  recites 
the  conveyance  for  that  purpose.  He  takes  up  the  same  idea,  when 
making  his  wilL  Even  the  rents  and  profits  of  the  newly-acquired 
estates  are  to  go  towards  the  discharge  of  the  debts.  In  following 
up  that  design  he  never  makes  any  mention  of  his  personal  estate. 
Only  two  of  the  trustees  are  executors.  Having  disposed  of  the 
trust  estate  he  takes  up  a  distinct  subject ;  and  in  that  respect  it 
is  very  like  Thorn  v.  Lord  upon  Mr.  Selby's  will ;  where  it  was  held, 
that  the « testator  had  treated  the  personal  estate  as  a  distinct  sub- 
ject independent  of  the  real  estate;  and  therefore  the  personal 
estate  was  held  to  be  given  as  a  specific  residue,  deducting  only 
some  legacies  given  out  of  it.  This  is  clearly  a  special  residue, 
which  he  has  given  to  his  two  sisters  of  the  whole  blood.  What  is 
meant  by  the  word  "  absolutely  "  but,  discharged  from  debts  ?  The 
testator  very  particularly  specifies  the  debts  he  had  contracted 
himself  for  the  purchase  of  estates.  Another  circumstance,  upon 
which  the  Court  has  acted,  is  the  state  of  the  property.  In  some 
old  cases,  at  a  time  when  the  presumption  was  in  favour  of  the 
personal  estate,  the  decision  has  been  upon  the  circumstance  that 
the  personal  estate  was  smalL  That  however  has  not  been  so 
considered  lately. 

The  Lord  Chancellor  observed,  that  the  trustees  have  no  power 
to  throw  the  funeral  expenses  and  the  probate  upon  the  real  estate, 
and  asked,  whether  the  personal  estate  could  be  charged  with  those 
expenses  and  not  be  charged  with  the  debts. 

The  Attorney-General,  for  the  defendant  Harriet  Myddleton,  the 
testator's  sister  of  the  half  blood :  — 

The  rule  is  clear,  and  not  to  be  controverted :  that  wherever  the 
personal  estate  is  exempt  from  the  debts,  it  must  be  taken  as  a 
specific  legacy ;  if  not,  it  cannot  without  express  words  be  exempt. 
Lord  Thurlow'b  doctrine  in  The  Duke  of  Ancaster  v.  Mayer, 
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1  Bro.  C.  C.  454  (18  R  C.  177),  is  perfectly  correct.  Your 
[*  822]  LordBhip  *  must  overturn  a  number  of  cases,  if  you  hold 
this  will  sufficient  to  raise  the  presumption.  The  expres- 
sion "  to  raise  such  sum  or  sums  as  shall  be  requisite,"  that  is,  for 
which  there  is  no  other  fund,  excludes  the  presumption,  unless 
there  are  strong  words  the  other  way.  In  the  case  of  maintenance 
of  children,  where  there  is  a  direction,  that  the  interest  shall  be 
applied  to  the  maintenance,  that  is  qualified  by  the  situation  of  the 
child :  it  is  to  be  applied,  if  requisite ;  but  not,  where  it  would  be 
a  gift  to  the  father,  otherwise  bound  to  maintain  the  child.^  In 
all  cases  of  that  sort  the  fund  is  provided  only  in  case  the  primary 
fund  is  not  applicable.  The  subsequent  direction  in  this  will  shows, 
testator  was  anxious,  that  the  real  estate  should  not  be  burdened 
more  than  was  necessary ;  for  he  directs  a  sinking  fund  to  be  created 
in  order  to  prevent  that.  There  is  nothing  in  the  disposition  of  the 
personal  estate  to  raise  the  presumption.  It  is  clear,  the  testator 
has  not  given  all  to  these  sisters  absolutely  except  what  was  neces- 
sary for  the  legacies ;  for,  as  your  Lordship  observes,  he  certainly 
meant  his  funeral  expenses  and  the  charges  of  the  probate  to  come 
out  of  the  personal  estate;  and  the  contrary  is  not  contended. 
What  ground  is  there  for  exempting  the  personal  estate  from  the 
debts  any  more  than  from  those  charges  ?  The  only  ground  is,  that 
he  has  charged  his  real  estate  with  debts.  Then  it  comes  precisely 
to  the  question,  whether  a  charge  is  sufficient.  It  is  impossible  to 
argue  it  so  without  destroying  the  ground  upon  which  the  pre- 
sumption is  raised.  If  the  real  estate  had  been  charged  with  the 
funeral  and  testamentary  expenses,  there  might  have  been  a  ground 
for  the  argument.  The  legacies  clearly  are  to  be  paid  out  of  the 
personal  estate.  The  mere  assent  of  the  executors  cannot  be  suffi- 
cient to  vest  this  in  the  legatees,  which  is  the  characteristic  of  a 
specific  legacy;  but  the  executors  would  receive  the  personal 
estate,  and  convert  into  money  as  much  as  is  necessary  for  the 
legacies  and  funeral  expenses;  and  the  surplus  only,  after  these 
charges  are  taken  out  of  it,  is  to  be  handed  over  to  these  sisters^ 

The  decisions  are  extremely  strong.  In  The  DvJce  of  Ancdster 
V.  Mayer,  the  case  in  which  Lord  Thurlow  differed  from  the  prior 
decision,  there  were  very  strong  words,  which  were  not  held  suffi- 
cient.    In  Stephenson  v.  Heathcote,  stated  in   the   The  Duke  of 

1  See  the  variation  upon  this,  Andrews  v.  Partington^  S  Bro.  C.  C.  60;  Mundy  r, 
Earl  Howe,  4  Bro.  C  C.  223 ;  Ho$te  y.  PraU,  3  Ves.  730. 
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Ancaster  v.  Mayer  (18  R  C.  at  p.  189),  before  Lord  North- 
INGTON,  *the  testator  devised  all  his  real  estate,  with  a  [*823] 
charge  thereon  for  payment  of  debts ;  he  then  gave  a  silver 
tobacco-box  to  his  uncle,  and  some  other  things ;  and  he  gave  all 
the  residue  of  his  personal  estate  to  his  wife  for  ever,  and  appointed 
her  sole  executrix.  It  was  insisted,  that  the  personal  estate  was 
exonerated  \  but  it  was  held  not  to  be  exempted,  upon  the  ground 
your  Lordship  has  suggested,  that  it  could  not  possibly  be  exempted 
from  the  funeral  expenses  and  testamentary  expenses.  Suppose, 
the  testator  had  made  a  codicil  giving  legacies :  how  would  those 
legacies  be  paid  ?  It  is  said  to  be  a  gift  of  all  the  residue  of  the 
personal  estate,  taking  out  only  the  legacies  given  by  the  will. 
Nothing  is  said  as  to  legacies  by  a  future  codiciL  The  Court  could 
never  hold,  that  these  words  would  exclude  those  subsequent 
legacies.  In  Burton  v.  KnowUon  there  were  particular  expressions 
in  the  will,  upon  which  the  Master  of  the  Rolls  relied,  I  do 
not  enter  into  the  discussion,  whether  that  case  is  not  open  to  a 
good  deal  of  observation.  But  in  Brummel  v.  Prothero  the  decision 
is  the  other  way.  In  that  case  the  charge  was  of  all  debts ;  in  this 
it  is  only  what  may  be  requisite.  '  In  that  up  legacy  was  given ; 
and  the  disposition  of  the  personal  estate  had  more  of  the  nature 
of  a  specific  legacy  than  this  can  be  said  to  have.  In  Burton  v. 
Knowlton  also  the  Master  of  the  Bolls  approved  the  case  of  The 
Duke  of  Ancaster  v.  Mayer,  and  did  not  mean  to  decide  against 
that  case,  or  to  express  a  disapprobation  of  anything  except  the 
expression  **  irresistible  inference,"  as  being  too  strong. 
Mr.  Piggott,  on  the  same  side,  was  stopped  by  the  Court 

Lord  Chancellor:  — 

As  to  the  point  upon  the  exception,  I  do  not  see,  how  it  goes  out 
of  the  common  course.  These  words  do  not  go  to  raise  a  charge  of 
interest  beyond  what  the  nature  of  the  debt  would  carry.  Upon 
such  a  debt  too  the  claim  of  interest  is  singular.  From  what  period 
is  it  to  commence  ? 

With  respect  to  the  other  point,  I  did  not  think  there  had  been 
any  case  so  near  the  argument  contended  for  by  the  two  sisters  as 
Burton  v.  Knowlton.  But  I  confess,  T  had  held  a  firm  opinion 
that  the  doctrine  is  exactly  as  it  was  laid  down  in  Hie  Duke  of 
Ancaster  v.  Mayer.  I  take  the  rule  at  present  to  be,  that  the  per- 
sonal estate  is  the  natural  fund ;  that  against  the  charges  naturally 
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thrown  upon  the  personal  estate  you  may  show  a  distinct  exemp- 
tion ;  or  from  the  whole  will  you  may  collect,  that  there  is 
[*  824]  an  *  intention  expressed  in  the  will  (I  do  not  mean  in  toti- 
dem  verbis)  that  the  personal  estate  shall  be  exempt  Then 
charging  the  real  estate  ever  so  anxiously  for  payment  of  debts  will 
not  of  itself  be  sufficient  to  exempt  the  personal  estate.  I  set  the 
whole  doctrine  afloat,  if  the  argument  for  the  two  sisters  upon  this 
will  is  allowed  to  prevail ;  for  it  only  comes  to  this.  There  are 
^two  circumstances ;  one,  that  there  is  a  gift  of  residue  of  the  per- 
sonal estate ;  another,  that  there  is  a  very  anxious  charge  of  debts 
upon  the  real  estate.  Beyond  that  I  have  no  ground  to  stand 
upon.  All  the  rest  of  the  circumstances  are  merely  conjectural, 
upon  a  supposed  intention ;  and  it  is  asked,  what  could  the  testator 
mean  by  giving  these  sisters  his  personal  estate,  if  they  get  nothing 
by  it  ?  All  I  say  to  that  is,  that  a  man  giving  the  residue  of  his  per- 
sonal estate  does  not  in  general  mean  much.  It  is,  as  it  may 
happen. 

The  decree  was  made  accordingly ;  and  the  exception  was  over- 
ruled. 

Bootle  Y.  Blondell. 

1  Merivale,  193-239  (15  R.  R.  93). 

WiU,  —  Testator's  Debit. — Exoneration  of  Personal  Estate.  —  Express  Wards. 

[193]  **  In  order  to  exonerate  the  personal  estate  from  the  payment  of  debts, 
the  will  must  contain  express  words  for  that  purpose,  or  a  clear  mani- 
fested intention ;  a  declaration  plain,  or  necessary  inference,  tantamount  to 
express  words." 

**  It  is  impossible  to  define  what  circumstances  will  be  sufBcient  to  show 
this  intention,  which  must  arise,  in  every  case,  ivom  the  context  of  the  will." 

It  is  not  required  that  the  intention  should  be  so  manifested  as  that  all 
persons  cannot  fail  to  agree  with  respect  to  it;  but  so  as  to  convince  the  mind 
of  the  Judge  deciding  the  particular  question. 

It  must  be  an  intention,  not  only  to  charge  the  real  estate,  but  to  discharge 
the  personal. 

Circumstances  from  which  an  inference  has  been  ordinarily  raised,  as  that 
of  the  same  person  being  constituted  trustee  of  the  real  estate  and  executor  -^ 
the  personal  estate  being  given  as  a  residue,  or  as  personal  estate  generally,  or 
after  an  enumeration  of  particulars;  the  residuary  legatee  being  also  devisee 
of  the  real  estate,  or  of  part,  for  life,  or  otherwise,  &c.,  —  are  circumstances 
entitled  to  consideration  only  in  reference  to  the  context  of  every  particular 
will  in  which  they  occur. 
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The  amount  of  the  personal  estate  is  not  a  circumstance  to  be  inquired 
into,  so  as  to  furnish  a  ground  for  constraction. 

In  this  case,  the  personal  estate  was  declared  to  be  exonerated,  upon  the 
particular  circumstances. 

Henry  Blundell,  Esq.,  of  Ince  Blundell,  in  the  county  of  Lan- 
caster, made  his  will  dated  24th  of  July,  1809,  as  follows :  — 

"  First,  I  direct  my  funeral  expenses  to  be  paid. 

"  I  give  and  bequeath  to  my  son  Charles  Eobert  Blundell,  and 
my  daughters  Catherine  Stonor  and  Elizabeth  Tempest,  the  sum 
of  £3000  each,  to  be  paid  to  them  respectively,  by  my  executors, 
as  soon  as  conveniently  may  be  after  my  decease;  and  if  my 
daughters,  or  either  of  them,  should  happen  to  be  dead,  it  is  my 
will  that  the  legacies,  or  legacy  of  such  so  dying,  should 
go  to  their  or  her  children  respectively,  in  manner  •  here-  [♦  194] 
inafter  mentioned  as  to  my  other  bequests  to  them,  equally, 
share  and  share  alike. 

"And  I  do  hereby  direct  that  my  said  funeral  expenses  and 
legacies  shall  be  paid  out  of  such  moneys  as  I  may  have  by  me  at 
the  time  of  my  decease,  either  at  Ince,  or  in  the  Liverpool  bank  ; 
out  of  such  moneys  as  shall  then  be  due  to  me  from  the  corpora- 
tion of  Liverpool ;  and  out  of  such  rents  or  fines  as  shall  then  be 
due  to  me. 

"  And  I  give  and  bequeath  the  surplus  to  arise  therefrom,  after 
payment  of  the  said  funeral  expenses  and  legacies,  unto  my  said 
son  and  daughters,  share  and  share  alike,  or  the  issue  of  either  or 
both  of  my  said  daughters,  in  case  of  her  or  their  dying  before 
me,  as  aforesaid,  as  to  their  shares  respectively.  And 
*  it  is  my  will  that  these  bequests  to  my  said  daughters  [•  195] 
shall  be  for  their  respective  sole  use,  and  not  subject  to 
the  control,  debts,  or  engagements  of  their  husbands ;  and  that 
their  sole  receipts  shall  be  sufficient  discharges  to  my  said  execu- 
tors therefrom. 

"  I  hereby  declare  that  I  have  already  disposed  of  certain  sums 
of  money,  and  securities  for  money  which  I  lately  had  by  me. 

"  I  give  and  devise  all  my  manors  or  lordships  of  Lostock,  &c., 
unto  Edward  Wilbraham  Bootle,  Stephen  Tempest,  Thomas  Stonor, 
John  Stonor,  and  Thomas  Ridgway,  their  executors,  administrators, 
and  assigns,  for  the  term  of  five  hundred  years,  to  commence  at 
my  decease,  without  impeachment  of  waste ;  in  trust,  out  of  the 
rents  and  profits  of  the  said  premises,  to  pay  my  debts,  and  also 
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all  such  annuities  or  legacies  as  are  hereinafter  mentioned,  or 
which  I  may  hereafter  specify  in  any  codicil  or  instrument  in 
writing  under  my  hand. 

"And,  in  the  first  place,  I  give  and  bequeath  unto  each  of 
my  grandchildren  now  living,  or  which  may  hereafter  be  bom 
(being  the  issue  of  my  said  daughters  by  their  now  husbands), 
£1000,  to  be  paid  into  the  hands  of  their  respective  fathers,  or  if 
dead,  their  respective  mothers,  whose  receipts  respectively  shall  be 
sufficient  discharges  to  my  said  trustees  for  the  same. 

'*  Also  to  each  of  my  said  trustees  £300  for  the  trouble  they 
will  have  in  my  affairs. 

"  And,  upon  further  trust,  to  pay  the  several  annuities  herein* 
after  mentioned,  which  I  give  and  devise  to  the  several 
[*  196]  persons  hereinafter  mentioned  respectively,  *  during  their 
lives,  to  commence  at  my  death/' 

Then,  after  specifying  the  several  annuities  so  given  (among 

the  rest,  one  of  £ to  his  housekeeper,  Mrs.  AspinWall),  the 

testator  proceeded:  — 

"  And  it  is  my  will  that  my  said  trustees  and  executors  shall 
not  be  answerable  or  accountable  for  any  losses  that  may  happen 
in  the  execution  of  this  my  will,  nor  for  the  moneys  or  securities 
by  me  disposed  of ;  and  that  if  they  are  at  any  time  called  to  such 
account,  or  sustain  any  expenses  in  respect  thereof,  the  same,  and 
also  at  all  events  all  other  their  costs  and  expenses  shall  stand 
charged  upon  my  aforesaid  manors  and  hereditaments,  and  be  paid 
out  of  the  rents  and  profits  thereof. 

"  And  it  is  also  my  will,  that,  so  soon  as  all  the  trusts  of  the 
said  term  of  five  hundred  years  shall  have  been  satisfied,  and  all 
the  charges  and  expenses  incident  thereto  shall  have  been  dis- 
charged, the  remainder  of  the  said  term  shall  thenceforth  cease ; 
and,  after  the  determination  of  the  said  term,  and  subject  thereto, 
and  to  the  trusts  thereof,  then,  as  to  one  undivided  moiety  of  my 
aforesaid  manors,  &c.,  I  give  and  devise  the  same  unto  and  to  the 
use  of  my  said  daughter  Catherine,  for  life,  without  impeachment 
of  waste."  With  remainders  to  her  sons  and  daughters,  in  strict 
settlement.  And,  as  to  the  othei  moiety,  the  testator  devised  the 
same  in  like  manner  to  his  daughter  Elizabeth,  and  to  her  issue  : 
with  cross  remainders  as  to  each  of  the  said  moieties ;  and  with  a 
power  for  every  successive  tenant  for  life,  in  possession,  to  charge 
the  respective  moieties  by  way  of  jointure. 
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The  testator  then  appointed  a  certain  person  to  be 
*  steward  and  agent,  to  have  the  management  of  the  es-  [•  197] 
tates  comprised  in  the  said  term  of  five  hundred  years,  so 
long  as  the  same  should  remain  in  the  hands  of  his  said  trustees, 
with  particular  directions  as  to  his  salary  and  conduct ;  and  after* 
wards  proceeded  as  follows :  —  ] 

"And  it  is  my  will,  that  as  soon  as  the  debts  hereby  charged  on 
my  said  estate,  and  the  legacies  or  sums  of  money  hereby  given, 
are  paid  and  satisfied,  and  as  soon  as  such  satisfactory  security 
shall  have  been  given  to  my  said  trustees,  for  the  due  payment  of 
the  said  annuities  and  all  expenses,  as  shall  satisfy  the  said 
annuitants,  and  when  all  expenses  incurred  in  the  execution  of 
the  said  trusts,  respecting  the  said  term,  and  of  this  will,  shall 
be  fully  paid,  then  the  person  or  persons  who  shall  at  that  time 
be  next  entitled  to  the  same  estates,  under  and  by  virtue  of 
the  limitations  in  this  my  will  contained,  shall  be  let  into  the 
possesiiion  thereof. 

"  And  in  case  of  the  death  of  any  of  them  my  said  trustees  of 
the  said  term  of  five  hundred  years,  or  their  being  unwilling  to  act 
or  proceed  in  the  execution  of  any  of  the  trusts  aforesaid,  I  hereby 
authorise  and  direct  the  survivors  or  survivor  of  them,  or  such  of 
them  as  shall  be  willing  to  act,  to  nominate  and  appoint  any  other 
person  or  persons  they  or  he  may  think  proper,  to  act  with  them 
as  trustees  or  trustee ;  and  I  desire  my  said  trustees,  who  may  be 
unwilling  to  act,  to  release  and  assign  all  their  trust  estates  and 
interest  to  my  said  other  trustees  willing  to  execute  the  same,  and 
my  new  trustee  or  trustees  to  be  appointed  as  aforesaid.  And  I 
declare  it  to  be  my  will  that  such  new  trustee  or  trustees  so 
appointed  shall  be  as  effectually  invested  with  the  trusts  and 
powers  mentioned  in  this  my  will,  as  if  they  or  he  had 
been  originally  *  named  therein.  And  it  is  my  will  that  [*  198] 
such  new  trustee,  so  to  be  appointed  as  aforesaid,  shall  be 
allowed  and  receive,  out  of  the  rents  and  profits  of  the  estates 
comprised  in  the  said  term  of  five  hundred  years,  the  sum  of 
£300. 

"  I  give  and  devise  the  one-half  of  the  manor  of  Lydiate,  pur- 
chased by  me,  and  all  the  messuages,  lands,  and  hereditaments, 
purchased  by  me  in  Ince  Blundell,  &c.,  or  elsewhere,  not  herein- 
before disposed  of,  and  also  the  land  tax  purchased  by  me  therein, 
and  in  certain  parts  of  my  settled  estates,  unto  and  to  the  use  of 


794  WILL. 

Vo.  87.  — BmOa  Y.  BlimdflQ,  1  Xsr.  198, 199. 

my  said  son  Charles  Kobert  Blundell,  for  his  life,  without  im- 
peachment of  waste/'  with  several  remainders,  and  with  an  ulti- 
mate remainder,  "  to  the  use  of  the  person  or  persons  who  shall, 
for  the  time  being,  be  entitled  to  my  aforesaid  manors  and  estates 
of  Lostock,  &c.,  under  the  limitations  in  this  my  will,  and  for  the 
like  estates,  and  subject  to  the  same  provisoes,  restrictions,  and 
limitations,  as  the  same  shall  stand  limited  by  virtue  thereof. 

"  And  it  is  my  will  that  no  person,  tenant  for  life  in  possession 
of  any  of  my  aforesaid  manors,  half  manor,  and  hereditaments,  by 
this  my  will  given  and  devised,  for  the  time  being,  or  any  part 
thereof,  shall  have  power  to  grant  any  lease  of  the  same,  or  any 
part  thereof,  for  any  life  or  lives,  nor  for  any  longer  term  or  terms 
than  for  seven  or  eleven  years,  under  the  best  clear  yearly  rents 
that  can  be  had  for  the  same,  and  not  upon  any  fine  or  fore 
gift. 

"  I  will  and  direct  that  all  my  pictures,  drawing  books,  prints, 
statues,  and  marbles  of  every  kind  soever  (except  as  I  shall  here- 
inafter give  and  dispose  of),  shall  be  held  and  enjoyed  by  my  said 
son  during  his  natural  life ;  and  after  his  decease  I  give 
[*  199]  the  same  to  the  first  *  son  of  his  body  lawfully  issuing 
who  shall  attain  his  age  of  twenty-one  years,  my  wish  and 
intention  being  that  my  said  pictures,  drawing  books,  prints,  statues, 
and  marbles,  shall  be  considered  as  heir-looms,  and  go  along  with 
the  capital  messuage  called  Ince  Hall  and  the  inheritance  thereof, 
making  it  my  express  request  that  no  servant  be  at  any  time 
permitted  to  take  vails  or  donations  in  any  shape  for  showing 
the  same." 

Then,  after  devising  to  John  Talbot  all  his  interest  in  certain 
lead  mines  in  Flintshire,  and  to  Mrs.  Mary  Aspinwall  his  house- 
keeper (also  an  annuitant  named  in  the  former  part  of  his  will), 
several  specific  articles  of  furniture  and  other  things  which  he 
directed  should  be  removed  by  his  executors  as  soon  as  conveni- 
ently could  be  done  at  the  expense  of  his  said  personal  estate,  and 
to  be  carefully  deposited  in  such  place  as  she  may  appoint  for 
that  purpose,  the  testator  proceeded  as  follows :  — 

"  I  do  hereby  give  and  bequeath  to  my  said  son  the  furniture  of 
my  said  house,  my  wines,  horses,  cattle,  and  carriages,  plate,  and 
other  my  goods,  chattels,  and  personal  estate,  not  hereinbefore 
specifically  disposed  of,  or  which  may  hereafter  be  disposed  of  by 
me. 
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And,  lastly,  after  giving  certain  recommendations  to  his  son 
relative  to  the  allowance  of  salaries  and  wages  to  his  agents  and 
servants,  and  both  to  his  son  and  his  trustees  relative  to  keeping 
regalar  accounts  of  the  rents  and  profits,  and  of  the  expenses  of 
the  estates  devised  to  them  respectively,  he  concluded  in  the 
following  words :  — 

"I  do  hereby  appoint  the  said  Edward  Wilbraham  Bootle, 
Stephen  Tempest,  Thomas  Stonor,  John  Stonor,  and  Thomas 
Eidgway,  executors  of  this  my  will. 

*  "And,  lastly,  it  is  my  will  that  immediately  after  my  [*  200] 
decease  my  said  executors  or  some  or  one  of  them  enter 
my  dwelling-house  and  search  my  closets  and  private  drawers  and 
take  into  their  custody  and  possession  all  my  moneys  and  all  the 
papers  there  found,  and  that  they  destroy  all  such  letters  and  papers 
as  are  of  no  use,  and  as  they  may  think  I  wish  not  to  be  seen,  and 
that  no  other  person  be  allowed  to  look  at  any  of  my  papers  or 
intermeddle  therewith  until  my  said  executors  have  first  examined 
the  same." 

By  a  codicil  to  his  will,  dated  the  25th  of  May,  1810,  after 
noticing  the  devise  to  his  son  of  the  estate  at  Lydiate,  the  testator 
proceeded  in  the  words  following :  — 

"  And,  whereas  attempts  may  be  made  to  set  aside  and  invali- 
date my  said  will  or  some  of  the  dispositions  thereby  or  by  this 
codicil  made  of  my  property  with  intent  to  prevent  the  same  from 
taking  effect  according  to  my  intentions,  and  the  trustees  and  exe- 
cutors in  my  said  will  named  or  other  person  or  persons  in  whose 
favour  I  have  made  the  same  may  incur  expenses  in  supporting 
my  said  will  and  the  dispositions  thereby  made  of  my  property, 
which  expenses  it  is  my  will  shall  be  charged  upon  and  paid  out 
of  the  said  purchased  half  manor,  messuages,  lands,  hereditaments, 
and  land  tax,  and  for  that  purpose  it  is  also  my  will  that  the 
several  uses  therein  limited  by  my  said  will  shall  in  the  first  place 
be  subject  to  and  charged  with  the  payment  of  all  such  costs  and 
expenses  as  shall  be  so  incurred,  and  also  to  the  term  of  years 
hereby  created  for  securing  the  payment  of  the  same,  and  that 
such  costs  and  expenses  shall  not  be  a  charge  upon  any  other 
part  of  my  property  notwithstanding  anything  in  my  said  will 
mentioned  to  the  contrary;  in  order  to  effectuate  these 
my  intentions,  I  do  by  this  my  *  codicil  give  and  devise  [*  201] 
the  hereinbefore  purchased  half  manor,  messuages,  lands. 
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hereditaments,  and  land  tax,  with  their  respective  appurtenances, 
unto  Edward  Wilbraham  Beetle,  Stephen  Tempest,  Thomas  Stonor, 
John  Stonor,  and  Thomas  Bidgwaj,  trustees  and  executors  named 
in  my  said  will,  their  executors,  administrators,  and  assigns,  for  the 
term  of  one  thousand  years,  to  commence  at  my  decease,  without 
impeachment  of  waste,  in  trust  from  time  to  time  as  occasion  shall 
require  by  sale,  lease,  or  mortgage,  of  all  or  any  part  of  the  said 
purchased  half  manor,  messuages,  lands,  hereditaments,  and  land 
tax  hereby  devised  to  them  for  all  or  any  part  of  the  said  term  of 
one  thousand  years,  or  by  and  out  of  the  rents  and  profits  thereof, 
or  by  such  other  means  as  to  them  shall  seem  proper,  to  raise  from 
time  to  time  such  sum  and  sums  of  money  as  shall  be  sufficient  to 
pay  all  costs  and  expenses  which  shall  or  may  at  any  time  or 
times  hereafter  be  incurred  or  paid  by  my  said  trustees  and  exe- 
cutors, or  any  of  them,  their  or  any  of  their  heirs,  executors,  or 
administrators,  or  by  any  other  person  or  persons  in  whose  favour 
I  have  by  my  said  will  made  any  devise,  limitation,  or  bequest, 
their  heirs,  executors,  or  administrators,  in  or  about  the  supporting 
and  defending  my  said  will  and  this  my  said  codicil  thereto,  or 
any  devise,  limitation,  bequest,  clause,  matter,  or  thing  therein 
respectively  contained." 

By  the  Decree  made  by  the  Lord  Chancellor,  on  the  hearing  of 
this  cause  (April  18, 1815),  it  was  declared  that  the  l^acies  of  £3000 
each  to  the  son  and  daughters  of  the  testator,  and  also  his  funeral 
expenses,  were  specific  charges  upon  and  ought  to  be  paid  out  of 
the  moneys  at  Ince  and  in  the  Liverpool  bank,  and  what  was  due 
to  the  testator  from  the  corporation  of  Liverpool,  and  the  amount 
of  the  rents  and  fines  due  to  him  at  his  death ;  the  sur- 
[*  202]  plus,  if  any,  to  be  considered  as  a  specific  bequest  *  to 
the  said  son  and  daughters,  share  and  share  alike ;  that 
the  bequest  of  furniture,  &c.,  together  with  the  other  personal 
estate  not  specifically  disposed  of,  was  not  to  be  considered  as  a 
specific  bequest  to  the  testator's  son  of  the  several  articles,  but 
that  the  same  formed  a  part  of  the  general  residue ;  that  the  per- 
sonal estate  not  specifically  bequeathed  was  the  primary  fund  for 
the  payment  of  the  testator's  debts ;  and  that  the  real  estates  com- 
prised in  the  term  of  five  hundred  years  limited  by  the  testator's 
will  upon  the  trusts  therein  mentioned  for  the  payment  of  his 
debts,  were  only  liable  to  make  good  the  deficiency  of  such  residue. 

It  was  now  moved,  on  the  part  of  the  defendant  Charles  Sobert 
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Blundell,  the  testator's  son,  to  whom  the  personal  estate  was  so 
bequeathed,  that  the  minutes  of  the  decree  might  be  varied  by 
declaring  that  the  estates  comprised  in  the  term  of  five  hundred 
years  were  liable  in  the  first  place  to  the 'payment  of  the  testator's 
debts,  in  exoneration  of  the  personal  estate. 

Sir  Samuel  Bomilly  and    Boupell,  in    support    of    the    mo- 
tion.  .  .  • 

Hart  and   Home,  for  the  plaintiffs  (the   trustees  and  [203] 
executors),  argued  that  the  rule  of  the  Court,  as  laid  down 
in  all  the  successive  cases  from  Lord  Thurlow's  decision  in  The 
Duke  of  Aneaster  v.  Mayer  (18  E.  C.  177)  to  the  present  time, 
(namely,  that  though  to  exonerate  the  personal  estate  it  is 'not 
necessary  there  should  be  an  express  direction,  yet  there  must 
be  a  plain  demonstration  of  intention),  requires  that  there 
should  not  *  merely  be  some  intimation  in  the  will  of  an  [*  204] 
intention  to  exonerate,  but  that  that  intimation  must  be 
so  plain   and  direct  as  not  by  possibility  to  be  mistaken ;  and 
adverted  particularly  to  the  words  of  the  Master  op  the  Rolls 
in  his  judgment  on  the  case  of  Wateon  v.  Brickwood,  9  Ves.  447 
(at  p.  453).  .  .  . 

Blake,  for  defendants  in  the   same  interest  with    the  [206] 
plaintiffs.  .  .  . 

Bell  (for  other  parties  in  the  same  interest).  .  .  .  [207] 

[The  Lord  Chancellor  (Lord  Eldon)  :  —  [  209] 

In  the  course  of  the  argument,  observed,  that  he  was 
imable  to  arrive  at  any  satisfactory  result  with  respect  to  the 
meaning  of  the  terms  "  manifest  intention,"  and  "  necessary 
implication/*  so  often  used  to  *  denote  the  degree  of  cer-  [*210] 
tainty  that  ought  to  operate  on  the  mind  of  the  Judge  in 
deciding  the  personal  estate  to  be  exempt  from  the  payment  of 
debts.  He  further  remarked  on  the  great  uncertainty  and  con- 
trariety of  all  the  decisions,  so  strongly  exemplified  in  the  case 
of  The  Duke  of  Aneaster  v.  Mayer^  where,  when  three  Judges  had 
concurred  in  declaring  that  they  saw  a  manifest  intention  to 
exempt  the  personal  estate,  Lord  Thurlow,  coming  after  them, 
decided  on  his  own  opinion  (the  opinion  of  one  against  three), 
that  no  such  manifest  intention  appeared.  In  remarking  on  the 
different  clauses  in  the  will,  as  they  were  introduced  to  his  notice, 
his  Lordship  dwelt  particularly  on  the  passage  in  which  the  costs 
of  removing  the  articles  of  furniture  given  to  Mrs.  Aspinwall  are 
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directed  to  be  paid  out  of  his  said  personal  estate,  and  also  aa 
the  bequest  of  the  moneys  at  Ince,  and  in  the  liveipool  bank,  &cl, 
inquiring  whether  the  mere  fact  of  its  being  a  specific  beqaest 
rendered  it  exempt  from  the  payment  of  debts  as  contra-distan- 
guished  from  the  bulk  of  his  personal  estate,  and  observed  that 
he  had  not  been  able  to  discover  how  it  came  to  be  first  estab- 
lished, or  when,  in  particular,  the  Court  first  saw,  that  there  was 
a  manifest  intention  to  exonerate  personal  estate  in  the  drcnm- 
stance  of  its  being  specifically  given.  The  circamstanoe  of  the 
testator  ba\ing  described  the  gentlemen  to  whom  he  had  given 
the  term  of  five  hundred  years  as  "trustees  and  executors," in 
the  ^  clause  immediately  following  that  devise,  was  also  noticed  by 
his  Lordship,  as  being  one  upon  which  great  stress  had  been  laid 
by  several  of  the  Judges  who  had  come  before  him.] 

Sir  S.  Bomilly,  in  reply: — 

Upon  hx^king  through  the  cases,  I  cannot  find  the  principle  any- 
where laid  down  so  strongly  as  is  contended  on  the  other 
[•  211 J  side,  with  respect  to  the  degree  of  *  oertaintr  lequired  in 
the  manifestation  of  the  testator  s  intention.  I  can  £i2d, 
inde<^,  that  theps  must  be  an  express  diBeciic*n.  or,  f  ^r  wnni  of 
suv'h  din^*':iv^n«  a  manifest  intention,  to  exempt  the  persiKial  eatai^ : 
a:>d  I  find  als»i\  that  in  the  ca»  of  ITjiA-i  v.  B'^'iioiKti^  9  Vcs^ 
44T.  the  MASTFi  v^F  THE  K?u^  exrresjed  his  i€s«t  that  any- 
thin*:  sh.n:!i  ever  bive  beezi  aizi:::c*i  so  tc-  cxesirc  f2»  sb:«^  <t 
tf\vrv«*  ti-rtv:ivXt.  Fu:*  wii  •he  greiies^  p:«slije  respeec  frr 
the  v^v^iir.xi  s^  :hii  J,:?^.  I  vtirr:g  iLscir-rer  tlicc  w^i  jrfzfrfrle 
it  5S  t.^  Nf  s^ivrvrrei  cr  why  ibe  rliir  rrTe^iirc  of  ibe  tes&ucr, 
i»k::>.\:t  ir.v  jx^n:::^*  ijr*.':::cL  sh::ili  hf  exzI-zSfti  rrrcL  fs$  :?k^- 
*:;,m::  :x  :hf  .vc,s:ri^r:::c  :c  i  '•ill  '•^ih  rfifr«c»:*  *.:  liis  jaroriiir 
^^e^vZi.cr.  n:lvr  ^hjjx  'vith  rfffr^Z":^  x-  izij  n:h»fr.  nr  w^jrft  ii.e 

;,^  i»,v,.u:  :hi:  :h»*  c  j>f<c.:it  ▼:«^:i:»fr  ibfr«  2s  nr  2s  t«.^  *TQiiHMe  c£ 
:s^;>,\?:  i2L  :.r:^ft::.vTr.  i?  .'^o?  tit:  .'aLrT.c  :i?  »rj5fi  ry  aaiiinnisa. 
XV, I  ;!»«  ir-:?-^  :s^  z***  5tVj^o:a  *c  'r**  f.ii::!  :n:  liu  'recks  wiui  s 

y>at  iH  ^1:^  .-at^e*  ;i  sc  ii^v  'r^i*:!!  i':v  :LTi-L  ia»£  r-roL  «  zsny 
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The  Lord  Chancellor  : —  [  215] 

I  shall  not  defer  my  judgment  on  this  case  beyond  the 
next  sitting  of  the  Court,  because  I  cannot,  by  any  consideration 
given  to  it,  assist  my  mind,  or  prepare  it  for  the  decision  of  the 
question,  more  than  it  is  prepared  already.  Yet,  I  wish  to  take 
so  much  time  to  compare  some  of  the  authorities  which  it  is  diffi- 
cult to  reconcile  with  each  other.  With  what  Lord  Thurlow 
says,  in  the  case  of  The  Duke  of  Ancaster  v.  Mayer,  1  Bro.  454, 
p.  462, 1  concur,  so  far  as  that,  in  wills  of  this  kind,  the  question 
whether  personal  estate  is*  liable  in  the  first  instance,  is,  upon 
looking  into  the  cases,  a  question  so  slender  and  fine, 
that  nothing  certain  is  to  be  collected  *with  regard  to  [*216] 
it;  but,  on  the  contrary,  so  much  uncertainty  prevails, 
that,  could  the  will  of  this  testator  be  referred  to  a  number  of 
lawyers,  they  would  probably  entertain  a  diversity  of  opinions 
upon  it.  However,  I  will  now  state  what  I  understand  to  be 
the  general  rules  on  the  subject. 

Speaking  of  the  old  law,  Lord  Thurlow  rightly  observes,  that, 
according  to  it,  there  ought  to  be  express  words  to  exempt  the 
personal  estate  from  the  payment  of  debts;  and  I  fully  agree 
with  the  Master  of  the  Bolls,  in  wishing  that  I  could  have  found 
this  to  be  still  the  established  rule  of  the  Court.  But  then  steps 
in  the  secondary  principle,  that  the  want  of  such  express  words 
may  be  supplied  by  "  implication  plain "  (which  last  is  a  phrase 
borrowed  from  Lord  C.  J.  Hobart,  Counden  v.  Clarke,  Hob.  30) ; 
and  that,  if  there  is  such  "  implication  plain,"  or  manifest  inten- 
tion, the  Court  shall  not  disappoint,  but  carry  into  effect,  such 
intention.  Still,  the  question  remains.  What  is  meant  by  "  impli- 
cation plain,"  and  manifest  intention?  Lord  Thurlow  says, 
it  implies  "irresistible  conclusion,"  an  explanation  which  Lord 
Alvanley  reduces  to  such  as  will  satisfy  the  mind  of  the  Judge 
deciding  upon  it  Now,  as  to  the  circumstances  from  which  this 
inference  is  to  be  drawn,  I  agree  with  all  who  have  gone  before 
me,  that  it  is  not  enough  that  the  testator  has  charged  the  real 
estate,  to  show  that  he  intended  to  discharge  the  personal.  Then, 
with  regard  to  circumstances  dehors  the  will,  which  have  been 
sometimes  called  in  to  assist  in  explaining  it  (such  as  the 
respective  amount  of  the  real  and  personal  estate,  the  greater 
or  less  degree  of  personal  favour  which  the  testator  may 
be  presumed  to  have  entertained  *  towards  this  or  that  [*217] 
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object  of  his  bounty,  and  others  of  that  nature);  I  apprehend 
that  they  ought  all  to  be  set  aside  in  the  consideration  of  a 
question  depending  on  a  will,  such  question  being  fit  to  be 
decided  only  by  an  examination  of  the  whole  will  taken  together. 
It  must  be  by  an  examination  of  the  entire  will ;  for,  if  you  take 
any  one  particular  clause  of  those  which  have  been  in  other  cases 
relied  upon  as  a  ground  for  inferring  intention,  it  will  be  found 
that  it  is  a  ground  for  such  inference  only  so  far  as  it  can  fairly 
be  pronounced  to  be  so  upon  reference  to  the  general  context. 
Take,  for  instance,  the  appointment  of  the  same  person  to  be 
'trustee  of  the  real  estate,  and  executor:  that  has  been  called  by 
some  Judges  a  circumstance  which  shows  the  intention  not  to 
exempt  the  personal  estate.  I  say,  on  the  contrary,  that,  whether 
it  is  or  is  not  such  a  circumstance  depends  entirely  upon  the  con- 
text. If  I  discover,  from  the  beginning  to  the  end  of  the  will, 
an  anxious  discrimination  between  the  two  characters  in  which 
this  person  is  to  take  under  it;  if  I  can  trace  a  most  extreme 
caution  that  all  their  costs,  sustained  in  the  character  of  exe- 
cutors, are  to  be  paid  to  them,  not  as  executors,  but  as  trustees 
of  the  real  estate,  then  I  must  conclude,  that,  in  the  will  so 
constituted,  the  inference  of  intention,  arising  out  of  the  union 
of  the  two  characters  in  the  same  individual,  fails  altogether,  by 
reason  of  the  stronger  inference  of  a  contrary  intention.  Again, 
some  Judges  have  considered  a  direction  that  the  funeral  expenses 
shall  be  paid  out  of  the  real  estate,  a  strong  circumstance  to 
exonerate  the  personal;  for  that  it  is  not  reasonable  to  suppose 
the  testator  could  have  meant  to  exempt  it  from  that  which  is 
the  primary  charge  upon  it,  and  yet  to  leave  it  subject,  in  all 
other  respects,  to  the  natural  course  of  law ;  while  others  have 

professed  not  to  see  much  in  that  argument,  and  that 
[*  218]  the  circumstance  goes  no  farther  *in  meaning  than  it 

does  in  words,  to  create  a  fund  for  one  particular  class 
of  expenditure. 

All  these  supposed  positive  inferences,  then,  amount  to  no  more 
than  this  —  that  the  same  expressions,  when  used  in  one  will,  may 
have  a  totally  diflferent  effect  from  what  they  would  have  in 
another :  and  I  have  said  so  much  at  present  only  to  show  upon 
what  principles  I  shall  myself  proceed  in  directing  my  examina- 
tion of  the  will  of  this  testator;  being  satisfied,  at  least,  of  this, 
that  I  cannot  assist  the  operations  of  my  own  mind  on  the  sub- 


R.  a  VOL.  XXV.]  SECT.  VI.  —  CHARGES.  801 

Ho.  8T.  —  Bootte  ▼.  BlnndeU,  1  Mer.  218,  219. 

ject  by  postponing  my  decision  any  longer  than  for  the  purpose 
which  I  have  just  now  stated. 

Nov.  27.    The  Lord  Chancellor  :  — 

The  question  which  the  Court  is  now  called  upon  to  determine 
is,  whether,  according  to  the  true  intent  and  meaning  of  this  will, 
collected  from  the  settled  principles  of  the  Court,  and  the  rules 
of  law,  the  personal  estate  of  the  testator  is  to  be  considered  as 
exempt  from  the  payment  of  his  debts. 

In  order  to  determine  what  are  those  principles,  and  those  rules, 
the  several  cases  on  the  subject  have  been  referred  to  in  the  course 
of  the  argument ;  and,  on  the  part  of  those  who  contend  that  the 
personal  estate  is  not  exempted,  I  am  pressed  to  consider  this  to 
be  the  rule  of  interpretation;  namely,  that  the  intention  of  the 
testator  to  exempt  must  be  manifested  in  such  a  manner  as  that 
persons  out  of  Court,  on  reading  his  will,  cannot  fail  to  agree 
that  such  was  his  intention. 

*Upon  looking  through  the  several  cases  which  have  [*219] 
been  decided  during  a  period  of  more  than  a  century  past, 
I  think  I  should  have  been  authorised  to  say,  at  the  commence- 
ment of  that  period,  that,  if  such  a  rule  were  laid  down,  there 
could  never,  in  all  human  probability,  be  any  decision  upon  a  will 
furnishing  the  solution  of  this  question ;  and  now,  at  the  close  of 
it,  I  think  I  am  authorised  to  say,  that  that  which  it  was  then 
probable  would  be  the  fact  is  the  fact ;  for,  on  a  comparison  of  all 
the  cases  which  have  arisen,  it  is  scarcely  possible  to  find  any  two 
in  which  the  Court  altogether  agrees  with  itself;  there  being 
scarcely  a  single  circumstance  that  is  considered  in  one  case  as  a 
ground  of  inference  in  favour  of  the  intention,  but  it  is  considered 
in  other  cases  as  against  the  same  inference ;  and  I  can  find  no 
rule  deducible  from  all  that  has  been  said  on  the  subject,  but  this 
(which  appears  to  be  a  rule  supported  by  all  the  cases  taken 
together),  namely,  that,  since  it  has  been  laid  down  that  express 
words  are  not  necessary  to  exempt  the  personal  estate,  there  must 
be  in  the  will  that  which  is  is  sometimes  denominated  "  evident 
demonstration,"  sometimes  "plain  intention,"  and  "necessary  impli- 
cation," to  operate  that  exemption. 

Thus  much  can  be  collected  from  the  cases ;  but  when  you  pro- 
ceed further,  and  inquire  what  it  is  that  constitutes  this  evident 
demonstration,  plain  intention,  or  necessary  implication,  it  does 
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appear  to  me  that  Lord  Alyaklet  is  right  when  he  says.  You  are 
not  to  rest  on  conjecture ;  but  the  mind  of  the  Judge  must  be  con- 
vinced that  he  is  deciding  according  to  what  the  testator 
[•  220]  intended.^  The  expression  **  necessary  implication,"  •  is 
frequently  applied  to  cases  between  a  devisee  and  heir-at- 
law  ;  and  yet  there  is  hardly  a  case  decided  against  an  heir-at-law, 
where  the  implication  upon  which  it  was  so  decided  was  of  abso- 
lute necessity.  It  is  but  a  loose  way  of  defining  this  expression  to 
say  that  the  intention  must  be  so  probable  that  the  Judge  cannot 
suppose  the  contrary ;  and  it  seems  strange  to  lay  down  as  a  rule 
that  express  words  shall  not  be  required,  but  yet  that  there  must 
be  expressions  tantamount  to  express  words.  I  take  it  that  this  is 
what  will  be  found  to  be  the  result  of  all  the  cases ;  that  the 
Judge  is  in  every  instance  to  look  at  the  whole  of  the  will  together, 
and  then  ask  himself  whether  he  is  convinced  that  it  was  the  tes- 
tator's intention  to  exempt  his  personal  estate.  Many  rules  are 
clear  and  positive.  First,  it  is  certain  that  in  equity,  as  well  as  at 
law,  the  personal  estate  is  first  liable  ;  and  that  the  amount  of  the 
personal  estate,  whatever  it  may  be,  makes  no  difference  in  the 
case.  That  was  not  so,  however,  according  to  the  old  decisions,  as 
I  shall  have  occasion  to  point  out  to  you  presently.  I  take  it  to  be 
certain,  also,  that  it  is  not  enough  for  the  testator  to  have  chai^d 
his  real  estate  with,  or  in  any  manner  devoted  it  to,  the  payment  of 
his  debts ;  that  the  rule  of  construction  is  such  as  aims  at  finding, 
not  that  the  real  estate  is  charged,  but  that  the  personal  estate 
is  discharged.*  Then,  on  the  question  whether  the  per- 
[•221]  sonal  •estate  is  discharged  or  not,  I  apprehend  it  wiU  be 
found  that  the  very  same  circumstances  have,  in  the 
minds  of  different  Judges,  led  to  different  conclusions.    And  this  is 

^  Brtimmel  y.  Prothero,  8  Ves.  113,  Vea.  182.  Etoii  this,  however,  it  is  appre- 
where  the  Mastbr  of  the  Roli^  says  :  hended,  mast  be  taken  to  be  trae  oqIj  as  a 
**  As  to  the  irresistible  inference,  I  do  not  general  proposition,  for,  as  the  Master  of 
know  what  is  meant  by  that.  I  admit  it  thb  Rolls  says,  in  the  case  of  Bamcox  r. 
most  be  snch  an  inference  as  leaves  no  Abbey,  11  Ves.  186,  "  The  real  estate  maj 
doubt  on  the  mind  of  the  ^rson  who  is  to  be  so  appropriated  to  the  payment  of  a 
decide  npon  it.  It  must  be  irresistible  to  debt  as  to  show  a  dear  intention  that  it 
my  mind.  It  need  not  be  snch  that  no  shall  not  be  a  burden  on  any  other  fand, 
man  alive  can  doubt  upon  it;  but  it  must  though  an  intention  to  exonerate  the  per- 
not  be  a  case  of  presumption,  for  then  we  sonal  estate  is  not  in  any  other  way  ex- 
shall  get  into  that  miserable  way  of  ex-  pressed."  As  where  the  direction  is  to 
plaining  it  by  evidence."  apply  a  particular  portion  of  the  real  es- 

*  Aldridge  r.  Lord  WalJstwtrt,  1  Ball  tate  for  the  payment  of  one  particular 

k  Beatty,  812;  Towt  y.  Lord  Bans,  18  debt 
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the  result  to  be  drawn  from  the  most  diligent  comparison  of  all  the 
cases. 

It  is  not  my  intention  to  go  through  all  these  cases  at  present. 
In  that  of  Lord  Inchiguin  v.  Frenchy  Ambl.  33, 1  Wils.  83,  or,  as 
it  is  named  in  a  MS.  note  which  I  have  seen,  and  which  concurs 
with  the  printed  report,  Lord  Inchiqtdn  v.  (/Brien,  Lord  Hard- 
wiCEE  enters  very  fully  into  almost  all  the  antecedent  cases,  and 
lays  down  the  rules  of  this  Court,  as  to  the  construction  of  wills 
with  reference  to  this  subject,  very  much  as  I  have  stated  them. 
In  Stapleton  v.  Colville,  Forr.  202,  which  was  there  cited  as  a  case 
in  point,  Lord  Talbot  says, ''  The  single  question  for  the  judgment 
of  the  Court  is,  whether  the  personal  estate  shall  or  shall  not  be 
liable  to  the  payment  of  the  testator^s  debts.  What  the  qtumtum 
of  the  debts,  or  the  amount  of  the  personal  estate  was  at 
the  testator's  death,  does  not  appear ;  if  it  did  *  it  would  [*  222] 
give  a  great  light  into  this  matter."  From  which  passage 
I  infer  Lord  Talbot  to  have  been  of  opinion  that  in  almost  every 
case  the  quantum  of  the  personal  estate  is  fit  to  be  inquired  into. 
But  this  was  not  the  opinion  of  Lord  Habdwicke,  who  says,  on 
the  contrary,  in  Lord  Inchiquin  v.  French^  AmbL  40,  1  Cox,  8,  9 
(see  also  Aneaster  v.  Mayer,  1  Bro.  466 ;  Brummel  v.  Prothero,  3 
Ves.  113;  Aldridge  v.  Lord  WalUcourt,  1  Ball  &  Beatty,  315), 
that  the  circumstances  of  the  testator  are  not  to  be  taken  into  con- 
sideration for  the  purpose  of  determining  what  was  his  intention, 
taking  the  singular  distinction,  however,  that  the  bequest  in  that 
case  was  not  of  the  personal  estate,  but  of  the  residue  after  pay- 
ment of  debts  and  legacies ;  leaving  it  to  be  inferred  that  in  cases 
where  the  bequest  is  of  the  personal  estate  itself,  or  of  particulars 
enumerated  which  constitute  the  personal  estate,  it  was  his  opin- 
ion that  in  such  case  the  amount  would  form  a  proper  subject  of 
inquiry. 

In  the  case  of  Wdlk&r  v.  Jackson,  2  Atk.  624.  1  Wils.  24,  Bunb. 
302  (on  which  Lord  Thublow  commented  in  The  Duke  of  Aneas- 
ter V.  Mayer,  1  Bro.  454 ;  much  more  at  large  than  appears  by 
the  report  in  Brown),  Lord  Habdwicke  was  of  opinion  that 
the  personal  estate  was  exempted,  under  the  circumstances.  Here 
was  an  estate  in  the  county  of  Lincoln,  given  by  the  testator  to  be 
sold  by  his  executrixes  for  payment  of  his  debts,  legacies,  and  the 
expense  of  his  funeral,  which  is  left  to  their  discretion;  and 
he  then  appoints  his  executrixes.     This  circumstance,  viz.  that 


ti,*  HiLZUh  yiTh'XJk  Lsrre  Vj  iaJ  iriii:  lit*  nckL  xnvi  lir» 

[*  22-':^j  •  V>  dr^l  will  tl^  yiTbrjLjil  e?l2i£,  k  coe  -w^Loii  'jcv^^z^  zr 

hhr^^nl  of  tL*r  cfcs^  ca  tlis  5::tjKt.  asi  ol  '•rLaii  rnt- 

th^  j^rv^^il  <r»itav;-*    Aoo'^riiigiT,  Lc<ri  HAiii"»r::xK  sej*  i>.li  if 

ij;.j.I>;a'/Ie  t/>  *rz'>r-rTat<e  tLe  i»siL  B-t  th-ea  o:il.€S  the  coiirZ.  zir- 
iL'j  Uj  LIh  exe^rjtnxe*  2:11  Lis  j^ncz^H  esi&^e  net  tefire  5rxif^i, 
ai^'l,  fjj>>ri  tLi*,  LU  Lord^Lip  obseires  tLat  •astrocr^r  cirnzir- 
f^Vxu^'ji  (:SiUUfA  \^  tl-an  the  repnllisLing  his  will,  aiid  aa  ah-eniins 
f/oi/i  what  it  was  l^fore ;  and,  unless  it  is  c/.«E5trael  M»  l«e  Ls 
iu*jihi:ori  to  eiempt  hi?  j-ersonal  estate  in  favonr  <rf  the  eiera- 
trix'r>5,  the  word?  are  fruitless  and  Tain,  and  do  no  mere  ia  tbeir 
fav'yfjr  than  the  will  a^  it  ori^rinallj  stocd  wotiII  hare  c:ii« 
M'fT*:;^  th'rrefore  concluding  that  'these  words  can  fca^^  tl? 
o\hHT  ki'^uiii':iiUon  tl*an  to  exempt  his  personal  estate*  (2  Ark. 
627;. 

The  ol/«-er\'ation  made  upon  this  by  Lord  Thtexow  in  the  case 
of  Tfie  Dvle  of  A  ncafiUr  v.  Mayer ^  was  that  the  very  circumstance 
h';re  laid  hold  of  to  show  that  the  personal  estate  is  to  be  exempt 
in  a  circumstance  on  which  other  Judges  presiding  in  this  Court 
have  relied  as  affording  the  contrary  conclusion.      He  says  that 

ly^rd  Hakdwicke's  reasoning  on  this  point  is  far  from 
[•  224]  U;ing   sound   reasoning ;    and  refers   *  to   Stephtnson   t. 

HeatJtrMe^  cited  in  1  Bro.  458-466,  obserring  that  he 
cntin;ly  concurred  with  the  principle  there  laid  down,  viz.  that  the 
^'ift  of  personal  estate  to  one  who  is  appointed  executor  is  not  to 
be  considered  as  a  legacy  exempt  from  the  payment  of  debts  ;  and 
then  adds  that  there  are  twenty  cases  in  this  Court  where  the  cir- 
cumstance of  giving  to  the  executors  has  been  turned  to  a  purpose 
directly  contrary  to  the  use  which  Lord  Hardwicke  makes  of  it  in 
Walker  v.  Jackson,  For  this  reason,  he  concludes  that  the  notion 
of  deciding  by  precedent  in  questions  of  this  nature  must  be  aban- 
doned; and  that  the  Court  must,  in  every  such  case,  abide  by  the 
clear  inUintion ;  which,  indeed,  all  Judges  affect  to  go  upon,  but 
seldom  agree  upon  the  principles  to  be  applied  in  collecting  it. 

1  In  Burton  r.  Knowlton^  3  Vcs.  108,    real  intention,  and  ia  always  favoarable  to 
Lord  Alvanlkt    nays  :    "  The    circnm-    the  exemption  of  the  personal  estate." 
stanco  that  tlic  truMtces  are  not  the  execa-         ^  His    Lordship    here    referred    to   a 
tori  affords  a  strong  inference  as  to  the    manuscript  note  of  the  case  in  hia  own 

possession. 
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The  case  of  Stephenson  v.  Reathcote  illustrates  what  Lord  Thur- 
Low  says.  It  came  on  in  Hilary  Term,  1758,  before  Lord  Keeper 
Henley,  and  was  this.  John  Harpur  by  his  will  devised  all  his 
lands  and  hereditaments  (except  his  lands  at  A.)  to  his  wife  (the 
plaintiff),  her  heirs  and  assigns,  in  trust,  by  sale,  to  raise  so  much 
money  as  would  fully  pay  and  satisfy  (which  word,  "  fully,"  was 
considered  by  the  Lord  Keeper  in  his  judgment,  and  has  elsewhere 
been  thought,  to  be  a  word  of  much  signification),  and  discharge 
his  debts  and  funeral  expenses.^  All  the  residue  of  his 
said  *  real  estate  (except  as  aforesaid)  he  gave  to  his  said  [*  225] 
wife  for  life,  and  after  her  death  to  his  heirs  begotten  on 
her  body,  and  for  want  thereof  to  the  defendant  for  life,  with 
remainders  over.  He  gave  to  his  uncle  his  silver  tobacco-box,  and 
all  the  residue  of  his  personal  estate  whatsoever  to  his  said  wife 
for  ever,  and  appointed  her  sole  executrix  of  his  will.  Upon  this 
will  there  arose  three  questions :  the  first  of  which  was  raised  by 
the  widow,  who  claimed  the  whole  personal  estate,  exonerated 
from  the  payment  of  debts  and  funeral  expenses ;  and  upon  this 
the  Lord  Keeper  said  that,  in  the  construction  to  be  put  upon 
wills,  no  doubt  the  Court  is  bound  to  find  out  the  intention  of  the 
testator,  if  it  be  possible  to  do  so,  however  inartificially  the  will 
may  be  expressed;  but  then,  that  this  must  be  done  from  the 
words  of  the  will  itself,  and  not  from  circumstances  out  of  the 
will;  and  also  according  to  general  principles  and  established  rules, 
and  not  on  conjecture  of  the  intention  formed  from  what  it  may  be 
imagined  a  man  would  do  in  the  testator's  circumstances.  He  said 
that  we  are  not  to  inquire  into  the  amount  of  the  personal  estate, 
whether  it  be  or  be  not  sufficient  to  pay  the  debts ;  because  that 
would  be  to  establish  a  general  rule  that,  wherever  the  personal 
estate  is  insufficient,  it  must  be  presumed  to  be  the  testator's  inten- 
tion to  charge  his  real  estate  with  the  payment  of  all  his  debts.. 
That,  in  the  present  case,  the  testator,  having  constituted  his  wife 
trustee  of  the  real  estate  for  payment  of  his  debts,  appointed  her 
also  to  be  his  executrix ;  but  that,  although  he  had  given  her  a 
power  to  sell  his  real  estates,  "  fully  to  pay  and  satisfy  his  debts," 
this  was  no  more  than  making  his  real  estate  auxiliary  to  the  per- 

1  The  words  of    the    will,  appeariDg  expenses."    The  word  "  fully "  was  pro- 

from  the  register's  books,  are  these :  "  In  bablj  supplied  from  the  will  itself,  which 

trust  by  sale  of  so  much  and  such  parts  of  appears  not  to  be  literally  stated  on  the 

the  said  premises  as  should  be  sufficient  to  pleadings, 
raise  money  to  pay  all  debts  and  funeral 
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sonal,  according  to  the  rule  of  law,  that  the  personal  estate  must 
be  first  applied,  unless  it  appears  to  be  the  testator's  clear  intention 
to  exempt  it  and  to  throw  the  debts  wholly  on  the  real 
[•  226])  *  estate.  That  it  is  not  necessary,  however,  for  the  testa- 
tor to  use  express  words  for  this  purpose,  to  show  his 
intention :  if  he  uses  expressions  tantamount,  it  is  sufficient  But, 
in  this  case,  it  could  not  have  been  the  intention.  That  the  last 
clause^  where  he  gives  the  tobacco-box  to  his  uncle,  and  the  rest  of 
his  personal  estate  to  his  wife,  had  been  used,  indeed,  as  an  argu- 
ment that  his  intention  was  to  make  the  land  the  primary  fund ; 
but^  unfortunately  for  that  construction,  the  clause  did  not  end 
there ;  nor  did  it  go  on  to  say  (as  it  should  have  done  if  that  had 
been  the  intention),  "*  for  her  own  use ; "  but,  instead  of  that,  the 
testator  added,  "whom  I  make  my  executrix,"  thereby  showing 
that  he  meant  a  trust  The  manner  of  this  disposition,  he  added, 
was  a  strong  argument  with  him  to  show  that  the  testator's  princi- 
pal object  was  a  provision  for  the  children  whom  he  might  have 
by  his  wife,  whom  he  cannot  be  supposed  to  have  so  far  preferred 
to  those  children  as  to  have  given  her  the  whole  personal  estate, 
free  from  the  payment  of  debts,  and  throw  the  entiire  burden  of 
them  on  the  estate,  to  which  he  intended  that  they  should  become 
entitled  after  her  decease.^ 

Lord  Thurlow  considered,  in  the  case  of  Aneaster  v.  Mayer, 
that  it  made  no  difference  whether  the  personal  estate  was  given 
to  an  individual  or  not  in  express  terms,  if  that  individual  is  nomi- 
nated executor;  since,  as  executor,  he  must,  in  either  case, 
[*227]  take  it  subject  *to  the  claims  of  those  who  are  bene- 
ficially interested.  And  Lord  Northington,  in  this  of 
Stephenson  v.  Heatheote,  seems  to  be  of  the  same  opinion,  though  he 
could  not  have  been  ignorant  of  Lord  Hardwickb's  then  recent 
decision  in  the  case  upon  which  we  have  already  commented,  the 
case  of  Walker  v.  JackBon^  ubi  supra. 

In  The  Duke  of  Ancaster  v.  Mayer^  as  in  many  of  the  preceding 
cases,  very  considerable  stress  was  laid  on  the  circumstance  of  the 
persons  who  were  appointed  executors  being  the  same  to  whom  the 
real  estate  had  been  before  devised  as  trustees.    In  other  cases 

1  The  LosB  Chaitcbllob  cited   the  note  of  the  same  jadgment,  which,  though 

jadgment  in  this  case  from  a  MS.  note  in  letui  full  than  his  Lordship's,  corresponds 

his  possession.     The  reporter  has  been  with  it  exactly  in  all  the  leading  circwa- 

favonred  with  the  sight  of  another  MS.  stances. 
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this  circumstance  is  considered  as  less  material ;  but  the  degree  of 
weight  to  which  it  is  entitled  depends  upon  the  whole  of  the  will 
taken  together ;  and,  if  a  distinction  is  to  be  discovered,  from  the 
beginning  to  the  end  of  the  will,  between  what  they  are  called 
upon  to  do  in  the  character  of  executors,  and  what  as  trustees ; 
and,  if  he  directs  them,  as  trustees,  to  do  that  which  is  properly 
the  duty  of  executors,  this  is  a  circumstance  which  deserves  also 
to  be  attended  to,  in  determining  what  is  the  manifest  general 
intention  of  the  testator. 

The  case  of  The  Duke  of  Ancaster  v.   Mayer,  was  as  follows 
(see  the  report  18.  R.  C.  177). 

If,  in  that  case,  the  mortgage  debt  of  £6500  upon  the  leasehold 
estate  devised  to  the  testator's  brother,  had  been  a  debt  of  the  tes- 
tator's own,  it  seems  to  be  very  certain,  from  Serle  v.  St.  JEloy,  2 
P.  Wms.  386  ;  Galton  v.  Hancock,  2  Atk.  437  ;  Astley  v.  Tanker- 
ville,  3  Bro.  545,  1  Cox,  82,  and  other  cases  which  have  been  cited, 
that  his  giving  that  leasehold  estate,  subject  to  the  mort- 
gage, would  not  have  constituted  *  it  the  primary  fund  [*  228] 
for  payment  of  that  debt  However,  it  turned  out,  upon 
inquiry,  that  this  £6500  was  not  the  debt  of  the  testator. 
Then  follows  the  clause  by  which  he  gives  to  his  said  brother  "  his 
household  goods,  and  all  other  his  goods,  chattels,  effects,  and  per- 
sonal estate,  whatsoever  and  wheresoever,"  if  he  should  be  living 
at  the  time  of  the  testator's  death ;  on  which  words  a  great  deal  of 
argument  might  have  been  raised  as  to  the  distinction  between  a 
gift  of  residue,  as  residue,  and  a  bequest  of  enumerated  particulars, 
followed  by  the  words  "  and  personal  estate  whatsoever,"  not  "  and 
all  the  residue  of  my  personal  estate."  This  argument  was,  how- 
ever, put  out  of  question  in  that  case,  by  a  subsequent  clause,  in 
which  he  expressly  refers  to  this,  as  **  the  devise  of  the  residue  of 
his  personal  estate."  After  this  follows  the  clause  appointing  ex- 
ecutors; and  here  former  cases  had  suggested  a  distinction,  as 
being  of  some  weight,  between  a  term  created  for  the  payment  of 
debts  only,  and  for  the  payment  of  funeral  expenses,  legacies,  and 
annuities,  as  well  as  debts.  What  does  this  testator  direct  ?  (See 
the  clause  in  question,  1  Bro.  455.)  Now,  when  this  case  came  on 
before  the  Lords  Commissioners,  thoy  were  of  opinion  that  there 
was  a  sufficient  manifestation  of  intention  to  show  that  Montague 
Bertie  (the  testator's  brother)  was  to  take,  exempt  from  payment 
of  debts:  but  Lord  Thurlow  thought  otherwise;  and  most  par- 
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ticularly  laid  hold  of  this  concluding  clause,  as  affording  the  mani- 
festation of  a  contrary  intention ;  because,  instead  of  only  directing 
his  trustees  to  raise  a  fund  for  payment  of  his  funeral  expenses, 
debts,  and  legacies,  he  appoints  the  same  persons  his  executors, 
and  after  directing  them  to  pay  his  funeral  expenses,  debts,  and 
legacies,  "  by  such  methods,  ways,  and  means,  as  they  shall  think 
meet,"  he  adds,  that  it  shall  be  lawful  for  them  to  retain  to 
[*229]  themselves  *"all  disbursements,  expenses,  and  charges," 
in  proving  his  will,  either  out  of  the  personal  estate  (which 
they  were  to  hold  as  executors),  or  out  of  the  term  devised  to 
them  as  trustees;  the  testator  himself  thereby  showing  that  he 
designed  no  preference  of  the  one  fund  over  the  other,  as  applicable 
to  those  purposes ;  and  hence  Lord  Thublow  inferred,  that,  as 
trustees  and  executors,  they  were  left  to  deal  with  both  funds 
according  to  the  general  rule  of  law  in  the  administration  of  assets. 
Upon  the  whole,  the  result  of  that  case  was  this,  viz.  that  the 
leasehold  estate  was  to  pay  its  own  debts ;  that  the  personalty 
was  to  be  the  primary  fund  for  payment  of  all  the  remaining 
debts ;  and  the  trust  fund  to  come  in  aid  only  in  the  event  of  the 
personal  estate  being  insufficient  for  that  purpose. 

Afterwards  came  the  case  of  Tait  v.  Lord  Northwich,  4  Ves. 
816,  before  Lord  Rosslyn,  and  the  cases  at  the  Rolls,  before  Lord 
Alvanley,  Burton  v.  Knowlton,  3  Ves.  107  ;  Brummel  v.  Prothero, 
ibid.  113. 

In  Tait  v.  Lord  Northwick,  there  were  no  circumstances  from 
which  Lord  Rosslyn  found  it  possible  to  infer  the  intention  to 
exempt  the  personal  estate  ;  and  in  the  first  of  those  cases  before 
Lord  Alvanley,  I  am  not  sure  that  the  intention  is  quite  so  clear 
as  the  Master  of  the  Rolls  takes  it  to  be.  But  it  lays  down  the 
rule,  that,  in  cases  of  this  description,  the  Court  is  neither  to  go 
altogether  by  conjecture,  nor  to  require  the  intention  of  the  testa- 
tor to  be  so  clear  that  no  man  living  can  doubt  his  meaning; 
Lord  Alvanley's  expression  being,  that  "  if  his  own  mind 
[*  230]  was  convinced  that  *  such  was  the  intention  of  the  testa- 
tor, he  was  bound  so  to  declare  it." 

Then  it  comes  to  this  —  Upon  each  particular  case,  as  it  arises, 
the  question  will  be,  Does  there  appear,  from  the  whole  testamen- 
tary disposition  taken  together,  an  intention  on  the  part  of  the 
testator,  so  expressed,  as  to  convince  a  judicial  mind  that  it  was 
meant,  not  merely  to  charge  the  real  estate,  but  so  to  charge  it  as 
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to  exempt  the  personal  ?  For,  it  is  not  by  an  intention  to  charge 
the  real,  but  by  an  intention  to  discharge  the  personal  estate,  that 
the  question  is  to  be  decided. 

In  this  place,  and  before  I  proceed  to  a  more  particular  consid- 
eration of  the  provisions  made  by  the  present  testator,  I  shall 
observe  that  there  is  hardly  a  circumstance  occurring  in  this  will 
on  which  there  has  not  been  a  great  deal  of  judicial  comment  in 
other  cases,  and  from  which  opposite  inferences  have  not  been 
raised,  respecting  the  question  of  intention.  I  shall  also  repeat, 
what  I  have  already  noticed,  that  the  cases  of  Stephenson  v.  Heath- 
cote  and  Ancaster  v.  Mayer  furnish  us  with  the  concurrent  opin- 
ions of  Lord  NoRTHiNGTON  and  Lord  Thurlow,  that,  if  in  the  first 
of  these  two  cases,  the  wife  had  not  been  appointed  executrix,  she 
would  have  taken  the  personal  estate  exempt  from  the  payment  of 
debts.  Likewise  I  shall  say  that  I  have  read  the  case  of  Watson 
V.  Brickwood,  9  Ves.  447,  and  think  it  was  rightly  decided,  taking 
the  will  and  codicil  together ;  but  if,  in  that  case,  the  codicil  had 
not  existed,  there  are  circumstances  which  appear  to  me  to  be  such 
as  might  have  given  occasion  to  some  observations  which 
do  *  not  occur  either  in  the  judgment  or  in  the  arguments :  [*  231] 
still,  I  repeat  that  I  think  that  case  was  rightly  decided. 

In  the  case  now  before  the  Court,  the  testator,  after  directing  his 
funeral  expenses  to  be  paid,  generally,  gives  to  his  son  and  his  two 
daughters,  £3000  each,  to  be  paid  to  them  respectively  by  his 
executors.  (And  it  is  observable,  that,  throughout  his  will,  he 
never  uses  the  term  executors,  but  with  reference  to  his  personal, 
nor  the  term  trustees,  but  with  reference  to  his  real,  estate.)  In 
case  of  the  death  of  his  daughters,  or  either  of  them,  he  directs 
their  respective  legacies  to  go  to  their  children,  "  share  and  share 
alike."  He  then  directs  his  "  said  funeral  expenses  and  legacies," 
to  be  paid  out  of  certain  specific  funds,  the  surplus  of  which,  after 
payment  thereof,  he  gives  to  his  said  son  and  daughters,  share  and 
share  alike,  or  their  respective  issues,  as  before  ;  directs  the  shares 
of  his  daughters  to  be  to  their  own  separate  use ;  and  concludes, 
as  to  that  part  of  his  will,  with  these  words,  *'  I  hereby  declare,  I 
have  already  disposed  of  certain  sums  of  money,  and  securities  for 
money,  which  I  lately  had  by  me;"  referring  to  the  funds  so 
appropriated.  —  Now,  generally  speaking,  the  personal  estate  is  not 
only  the  primary  fund  for  the  payment  of  debts,  but  also  for  the 
payment  of  funeral  expenses,  and  of  such  legacies  as  are  not  made 
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payable  out  of  a  specific  fund.     But,  at  all  events,  it  constitutes 
the  primary  fund  for  the  payment  of  the  funeral  expenses. 

The  testator  then  goes  on  to  constitute  certain  parte  of  his  real 
estates  (viz.  the  Lostock  estate)  a  provision  for  his  two  daughters 
and  their  respective  issue,  but  subject  to  the  trusts  of  a  term  of 
five  hundred  years,  created  out  of  the  said  estate,  "for  payment 

of  his  debts,  and  of  such  annuities  and  legacies  as  therein- 
[•  232]  after  *  mentioned."     Now,  many  of  the  cases  will  be  found 

to  turn  upon  an  argument,  that,  even  where  legacies 
**  thereinafter  given,"  are  made  payable  out  of  a  particular  fund, 
that  direction  is  confined  to  legacies  given  by  the  will,  and  the  gen- 
eral personal  estate  is  still  liable  to  such  as  are  given  by  codicil  or 
by  any  subsequent  instruments ;  and  this  testator  seems  to  have 
been  aware  of  that,  expressly  adding  to  the  words  "hereinafter 
mentioned,"  **  or  which  I  may  hereafter  specify  in  any  codicil  or 
instrument  in  writing,  under  my  hand."  "  And,  in  the  first  place," 
he  gives  to  each  of  his  grandchildren,  by  his  said  daughters,  the 
sum  of  £1000,  "to  be  paid  into  the  hands  of  their  respective 
fathers ; "  and  to  each  of  his  "  trustees,"  £300,  for  his  trouble 
These  trustees  are  also  executors,  which,  although  generally 
speaking  an  argument  against  the  intention  to  exempt,  may,  under 
peculiar  circumstances,  be  in  favour  of  that  intention.  Here,  the 
sums  of  £300  apiece  which  are  given  to  them,  as  this  will  is  consti- 
tuted, can  only  be  payable  out  of  the  real  estate,  that  being  the 
fund  appropriated  to  their  payment;  and  this  is  a  circumstance 
worthy  of  particular  attention.  Then  the  further  trusts  of  the 
term  are  declared  to  be  for  the  payment  of  certain  annuities,  which 
are  very  numerous,  and  amongst  which  occurs  one  to  a  Mrs.  Aspin- 
wall,  upon  which  I  shall  have  to  remark  hereafter. 

Then,  it  is  asked,  could  it  be  the  meaning  of  this  testator  to 
delay  his  creditors  and  legatees,  so  as  to  make  them  obtain  pay- 
ment of  their  debts  and  legacies  only  out  of  the  rents  and  profits 
as  they  shall  accrue  ?  If  I  were  asked  this  question  anywhere 
but  in  Westminster-hall,  I  should  answer  in  the  affirmative,  that, 

by  profits,  he  probably  meant  annual  profits  only ;  but  I  have 
[*  233]  understood  it  to  be  a  settled  rule,  that,  where  a  *  term  is 

created  for  the  purpose  of  raising  money  out  of  the  rents 
and  profits,  if  the  trusts  of  the  will  require  that  a  gross  sum  should 
be  raised,  the  expression  ''  rents  and  profits "  will  not  confine  the 
power  to  the  mere  annual  rents,  but  the  trustees  are  to  raise  it  out 
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of  the  estate  itself,  bj  sale  or  mortgage.  Vide  Allan  t.  BadAoum, 
2  Yes.  &  R  65.  Now,  that  this  testator  meant  his  legacies  to  be 
raised  and  paid  immediately,  is  clear ;  those  which  are  given  to  the 
in&nts  being  expressly  made  payable  into  the  hands  of  their  re- 
spective fathers.  The  Court  also  will  not»  in  order  to  evade  the 
distinction,  go  into  an  inquiry  whether  the  estates,  in  each  par- 
ticular instance,  are  of  greater  or  less  annual  value.  I  allow  that 
there  may,  in  particular  cases,  be  a  great  difference  between  debts 
and  legacies,  the  latter  owing  their  existence  to  the  will,  while  the 
former  exist  independently  of  it.  But  where  the  testator  is  mak- 
ing a  provision,  in  the  same  clause,  for  the  payment  of  both 
together,  the  natural  inference  is,  that  he  intends  both  shall  be 
paid  in  the  same  way. 

Then  comes  the  clause  that  his  trustees  shall  not  be  liable,  in 
respect  of  any  losses  incurred  in  the  execution  of  the  trusts 
reposed  in  them,  and  charging  their  expenses  on  the  estates  so 
given  to  them.  And  here  the  testator  adverts  to  the  double 
character  sustained  by  these  gentlemen,  calling  them  his  "  trustees 
and  executors ;"  and  the  expenses  for  which  he  provides  them  this 
indemnity,  are  those  which  they  may  sustain  in  either  capacity. 
If  they  had  been  such  as  should  arise  out  of  the  administration  of 
the  personal  estate  only,  it  might  be  said  that  this  chaige  was 
only  meant  in  aid  of  the  personal  estate,  which  is  the  natural  fund. 
But  the  expenses  incurred,  as  trustees,  in  the  performance 
*  of  the  trusts  of  the  real  estate,  could  never  be  a  chaige  [*  234] 
on  the  personal,  unless  so  expressly  constituted ;  and  here 
the  whole  expenses  incurred  in  both  characters  are  so  blended 
together  as  to  make  it  impossible  to  say  the  testator  could  have 
meant  that  the  costs  of  the  real  estate  should  be  paid  out  of  the 
real  estate,  but  that  the  costs  of  the  personal  should  not  be  paid  in 
the  same  manner,  except  in  the  case  of  a  deficiency  of  the  personal 
estate.  This,  therefore,  is  a  strong  argument  that  the  testator 
intended  the  whole  of  these  costs  should  be  a  charge  on  the  estate 
so  devised,  in  exoneration  of  the  personal 

Then  follows  the  direction  for  cesser  of  the  term  thus  created, 
so  soon  as  all  the  trusts  thereof  shall  have  been  satisfied,  and  the 
charges  and  expenses  incident  thereto  dischaiged ;  and,  after  the 
devise  to  his  daughters  and  their  respective  issues,  "subject  to 
the  said  term,  and  to  the  trusts  thereof,''  comes  the  direction  that 
the  person  or  persons  for  the  time  being  entitled  by  virtue  thereof 
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shall  not  be  let  into  possessicm  nntQ  after  payment  of  all  the  debts 
and  legacies,  and  such  secoiity  giren  for  the  doe  payment  of  the 
annuities  and  of  all  expenses  as  shall  satisfy  the  said  annuitants, 
nor  until  all  expenses  incurred  in  the  execudcm  of  the  said  trusts 
respecting  the  said  term,  and  of  his  will,  should  have  been  fully 
paid.  The  testator,  then,  has  directed  that  his  funeral  expenses 
shall  not  be  paid  out  of  his  general  personal  estate :  he  has  directed 
that  the  costs  of  performing  the  trusts  of  his  real  estate,  shall  be 
paid  out  of  the  rents  and  profits  of  the  estates  derised:  lastly,  he 
directs  that  the  persons  respectively  entitled  under  his  will,  shall 
not  be  let  into  possession  of  the  devised  estates  untO  payment  of 
all  debts  and  legacies  and  security  given  for  payment  of 
[*  235]  the  annuities.  That  is,  security  is  to  *  be  given  at  the 
time  of  their  being  let  into  possession,  when,  if  the  per- 
sonal estate  is  not  exempt,  it  must  be  taken  to  have  been  already 
fully  administeTed. 

A  clause  is  next  introduced  deserving  of  some  attention :  it  is 
that  which  provides,  that,  in  case  of  either  of  his  trustees  of  the 
term  of  five  hundred  years  dying,  or  declining  to  act,  the  new 
trustee  to  be  appointed  in  his  room  shall  receive  the  sum  of  £300 
out  of  the  rents  and  profits  of  the  estates  comprised  in  that  term. 
But  the  trustee  so  appointed  would  not  be  an  executor,  whence  it 
may  be  inferred  that  the  sum  of  £300,  before  given  to  each  of  the 
trustees  who  are  also  executors,  was  given  to  them  in  like  manner 
for  their  trouble  as  trustees,  and  not  as  executors. 

The  testator  proceeds,  in  the  next  place,  to  devise  certain  other 
real  estates  to  his  son  for  life,  with  remainders  over;  and  the 
estates  so  devised  are  not  charged  with  the  payment  of  any  debts 
or  legacies  whatever.  Then  he  directs  certain  specific  parts  of  his 
personal  estate,  which  he  wished  to  be  preserved,  to  go  as  heir- 
looms, with  the  last  mentioned  real  estates ;  and  the  view  with 
which  this  clause  is  introduced  (viz  that  these  particulars,  con- 
sisting of  valuable  pictures,  statues,  and  marbles,  should  be  kept 
together,  as  objects  of  public  curiosity),  suflBciently  accounts  for 
their  being  set  aside  from  the  rest  of  the  personal  estate,  given  to 
his  son,  without  resorting  to  the  supposition  that  it  was  merely  to 
exempt  them  from  the  debts  and  legacies,  to  which  it  would  then 
follow  of  course  that  the  remainder  was  meant  to  be  liable. 

He  then  gives  his  lead  mines  in  Flintshire  (whether  consisting 
of  real  or  personal  estates  does    not    appear)    to    Mr.    Talbot, 
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and  to  Mrs.  Aspinwall  (already  named  *  as  an  annuitant)  [*  236] 
certain  specific  articles  of  furniture,  &c.,  which  he  directs  to 
be  removed, "  at  the  expense  of  his  said  personal  estate."  Now, 
there  had  not  before  been  any  mention  of  personal  estate,  as  such, 
in  any  part  of  the  will ;  and,  if  the  word  "  said "  is  not  to  be 
rejected  altogether  (which  it  should  not  be,  without  the  Court 
being  satisfied  that  there  is  no  meaning  capable  of  being  attached 
to  it),  it  must  be  meant  to  apply  to  some  fund  already  given ; 
if,  on  the  contrary,  the  word  is  to  be  rejected,  what  is  the  inference 
to  be  drawn  from  that  rejection  ?  Not  that  because  the  testator 
has  charged  his  personal  estate  with  the  costs  of  removing  these 
specific  articles,  he  must  therefore  have  intended  that  it  should 
also  be  liable  to  the  payment  of  his  debts  and  legacies ;  for  that  is 
a  conclusion  that  by  no  means  necessarily  follows. 

Then  comes  the  clause  giving  to  his  son  the  personal  estate  not 
specifically  disposed  of.  With  regard  to  the  peculiar  wording  of 
that  clause,  I  am  aware  that  many  of  my  predecessors  have  laid 
down  a  distinction  where  the  bequest  is  of  the  residue  of  the 
personal  estate,  and  where  it  is  of  personal  estate,  either  simply, 
or  following  an  enumeration  of  articles  constituting  items  of  such 
a  description  as  to  render  it  improbable  that  the  testator  meant 
them  to  be  applied  in  payment  of  his  debts.  What  may  be  the 
worth  of  the  argument  arising  out  of  this  distinction  I  will  not 
take  upon  myself  to  determine ;  but,  when  I  see  my  Lord  Al- 
VANLEY,  for  instance,  laying  a  considerable  stress  upon  it,  while 
other  Judges  who  have  preceded  me  appear  to  consider  it  as  of  no 
value  whatever:  all  that  I  can  say  is,  that  it  is  a  circumstance 
deserving  of  just  so  much  weight,  and  no  more,  in  the  mind  of 
any  individual  Judge,  as  he  can  at  the  time  bring  himself 
to  *  consider  it  is  fairly  entitled  to.  (  Webb  v.  Jones,  2  Bro.  [*  237] 
60;  much  more  correctly  reported  in  1  Cox,  245,  ATCle- 
land  V.  Shaw,  2  Scho.  &  Lef.  553.)  On  the  other  hand,  the  son 
being  made  tenant  for  life  of  a  part  of  the  real  estates,  with 
remainders  over  to  his  children  and  their  issue,  this  has  been 
alleged  as  a  reason  why  it  could  not  but  be  intended  that  he 
should  take  the  personal  estate  exonerated  from  the  payment  of 
debts.  {Vide  Tower  v.  Lord  Rous,  18  Ves.  189.)  But  this,  also,  is 
an  argument  which  it  is  proper  to  look  at  as  having  more  or  less 
weight,  after  attending  to  the  general  effect  of  the  will  in  all  its 
parts,  taken  together ;  and,  after  all,  the  question  is  not  what  the 
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testator  really  meant  (which  can  never  be  aacertained),  bat  what 
he  has  aathorised  the  Coort  to  say,  it  is  probable  was  his  meaning. 
The  words  here  aie»  '^  the  fonutore  of  mj  honse,  my  wines,  horses, 
cattle,  and  carriages,  plate,  and  other  my  goods,  chattels,  and 
personal  estate  not  hereiDbefore  specifically  disposed  of,  or  which 
may  hereafter  be  disposed  of,  by  me."  —  When  I  first  read  this 
daose,  it  did  occur  to  me  that  the  words  "*  not  specifically  disposed 
of,**  might  be  taken  as  excluding  the  idea  of  this  being  a  specific 
bequest  to  the  son ;  but  then,  again,  it  being  ''not  hereinbefore 
specifically  disposed  of,"  that  inference  is  not  a  necessary  one ;  it 
may  mean  as  welL  **  not  specifically  disposed  of  to  others." 

Then,  lastly,  it  is  his  will,  that,  immediately  after  his  decease,  his 
said  executors  should  enter  his  dwelling-house,  and  search  his 
closets  and  private  drawers,  and  take  into  their  custody  (among  other 
things)  "all  his  moneys,"  which  moneys,  it  will  be  remem- 
[*  238]  bered,  had  before  been  constituted  (together  with  *  those 
in  the  Liverpool  bank)  a  specific  fund  for  the  payment  of 
general  expenses,  and  the  legacies  of  £3000. 

Then  he  makes  his  codicil ;  and  here,  after  having  by  his  will 
given  his  daughters  the  Lostock  estate  in  the  manner  I  have  al- 
ready pointed  out;  and,  after  having  given  to  his  son  the  Lydiate 
estate  for  life,  and  also  his  personal  estate  (either  exempt  from,  or 
subject  to,  the  payment  of  his  debts,  as  the  result  may  prove),  he 
takes  up  the  consideration  of  this  will  being  disputed  after  his 
death.  Now  I  have  no  doubt  whatever  that  his  idea  was,  his  son 
might  dispute  it ;  however,  this  he  has  not  expressed ;  he  has  only 
provided  that  all  costs  incurred  by  his  trustees  and  executors,  in 
supporting  his  will,  shall  be  chaiged  upon,  and  paid  out  of,  the 
Lydiate  estate  before  devised  to  his  son,  and  created  a  term  of  one 
thousand  years  in  the  same  estate,  for  that  especial  purpose. 

Now  it  has  been  argued,  that,  if  there  were  no  drcumstances  in 
the  will  that  afforded  a  ground  for  saying,  the  personal  estate  should 
be  exempted,  this  codicil  would  be  a  sufficient  manifestation  of  the 
intention  to  exempt  it :  this  I  doubt,  but  I  nevertheless  think  that 
it  deserves  great  consideration,  as  coupled  ¥rith  the  provisions  of 
the  will.  The  effect  of  this  codicil  is  such,  as,  it  is  probable,  the 
testator  himself  did  not  contemplate.  It  connects  itself,  indeed, 
with  the  entire  will ;  for,  if  any  one  of  the  numerous  provisions  of 
the  will  should  be  disputed  by  any  person  whatever,  it  directs  that 
the  expenses  of  litigation  shall  be  defrayed,  not  out  of  the  per- 
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Bonal  estate^  whicb  is  the  natural  f\iiid,  but  out  of  this  portion  of 
his  real  estates  before  devised  to  his  son.  Now,  we  have  seen  that 
he  had  by  his  will  devoted  another  part  of  his  real  estates  to  the 
payment,  not  only  of  his  debts  and  annuities,  but  of  the 
*  costs  of  his  trustees  and  executors,  both  as  trustees  and  [*  239] 
as  executors ;  and,  on  looking  through  the  precedents,  it  is 
impossible  to  deny  that  this  is  a  circumstance  on  which  great  stress 
has  always  been  laid ;  namely,  where  the  real  estate  is  made  liable 
to  the  payment  of  such  expenses  as  exclusively  regard  the  admin- 
istration of  the  personal  estate,  such  as  the  costs  of  probate  and 
other  casts  sustained  in  the  execution  of  the  will.  All  these  cir- 
cumstances not  only  occur  in  the  present  case,  but  are  considerably 
strengthened  by  the  very  peculiar  precautions  of  the  codicil. 

It  is  on  these  grounds  that,  after  all  the  attention  I  have  been 
able  to  give  to  this  case,  I  feel  convinced  that  the  testator  did  not 
intend  his  personal  estate  to  be  subject  to  the  payment  of  his  debts. 
In  saying  this  I  do  not  mean  it  should  be  inferred  that  it  is,  in  my 
opinion,  impossible  that  other  Judges,  after  looking  through  the 
cases  with  the  same  attention  that  I  have  done,  might  come  to  a 
conclusion  respecting  this  will,  the  reverse  of  that  which  I  have 
come  to.  On  the  contrary,  I  hold  that  a  difference  of  opinion  will 
always  be  unavoidable  in  cases  of  this  nature,  unless  they  were 
brought  back  to  the  old  rule  that  nothing  but  express  words  should 
have  the  effect  of  exempting  the  personal  estate.  Yet  although, 
with  all  the  respect  that  is  due  to  those  who  have  gone  before  me, 
and  to  the  results  of  their  deliberations  on  the  arguments  sug- 
gested to  their  notice,  I  shall  never  be  able  to  reconcile  them  so  as 
to  satisfy  myself  entirely  with  regard  to  the  grounds  on  which 
they  have  built  their  decisions,  I  am  able  to  say,  that,  in  the  present 
case,  I  am  convinced  the  meaning  of  this  will  was  that  which  I 
have  stated  it  to  be. 

ENGLISH  NOTES. 
In  the  Duke  of  Ancaster  v.  Mayer  (1785),  18  R.  C.  177  (1  Bro.  C.  C. 
454),  referred  to  in  the  former  of  the  above  principal  cases,  the  testator, 
after  giving  to  A.  and  B.  and  their  executors,  &c.,  his  estates  in  Lin« 
colnshire  for  the  term  of  ninety-nine  years  from  his  decease,  and  settling 
his  real  estate,  subject  to  the  term,  upon  Montague  Bertie  for  life  with 
remainders,  declared  that  the  term  was  given  them  on  trust  out  of  the 
rents  and  profits,  or  by  mortgage,  assignment,  or  demise  of  all,  or  any 
part  of  my  before-mentioned  manors,  &c.,  for  all  or  any  part  of  the  said 
term  of  ninety-nine  years,  or  otherwise  as  te  their  discretion  shall  seem 
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meot,  levy  and  raise  00  much  lawful  money  of  Great  Britain  as  will  be 
sufficient  to  pay  and  satisfy  all  the  debts  I  shall  owe  at  the  time  of 
my  decease,  my  funeral  charges,  and  all  the  legacies  and  sums  of  money 
given  by  me  in  and  by  this  my  will,  and  pay  and  apply  the  same  ac- 
cordingly. He  then  made  yarious  devises  of  certain  manors,  &c.,  and 
bequests  of  personal  estate.  It  was  a  question  whether  the  personal 
estate  given  away  was  exempt  from  the  debts.  Lord  Thurlow,  L.  C, 
held  that  it  was  not  exempted,  but  remained  primarily  liable,  the  real 
estate  being  made  an  auxiliary  fund. 

I'ait  V.  Lord  Northwick  was  followed  by  Grant,  M.  R,  in  Hartley 
V.  Uurle  (1801),  6  Ves.  240,  5  R.  R.  113.  The  conclusion  he  draws 
from  the  coses  is  that  '^  unless  there  is  a  necessary  implication,  the 
personal  estate  shall  not  be  exempt." 

In  Jiancox  v.  Abbey  (1805),  11  Ves.  179,  8  R.  R.  124,  Sir  Wm.Grant, 
R.  M.,  held  the  intention  to  make  a  certain  part  of  the  estate  the  pri- 
mary fund  for  the  payment  of  a  particular  debt  was  sufficiently  expressed 
by  a  direction  that  the  debt  shall  be  paid  out  of  that  particular  part  of 
the  estate. 

In  Forrest  v.  Prescott  (1870),  L.  R.  10  Eq.  545,  the  testatrix  de- 
vised her  real  estate  in  moieties  in  trust  for  each  of  her  two  daughters 
and  their  families,  and  after  various  legacies  gave  the  residue  to  her 
granddaughters.  By  a  codicil  she  directed  that  certain  debts  incurred 
by  her  for  one  of  her  sons-in-law  should  be  **  exclusively  and  in  the 
first  instance  borne  by  and  paid  out  of  the  rents,  &c.,"  of  the  moiety 
of  real  estate  devised  to  the  one  of  the  daughters  and  her  family. 
Vioe-Ohanoellor  Malins  held  that  this  amounted  to  an  express  exon- 
eration of  the  personal  estate  from  the  debts  mentioned  in  the  codicil. 

In  Brtni<f?iton  v.  Broitghton  (1848),  1  H.  L.  C.  406,  where  there  was 
a  lHH|uest  of  real  and  i>ersonal  estates  upon  trast  to  receive  the  rents 
and  pn^tUs,  and  to  )uiy  legacies  and  annuities,  and  to  vest  the  soipliis 
rents,  ^\,  for  other  purposes,  the  House  of  Lords  held  the  personal 
estate  to  be  the  primary  fund  liable  to  the  payments,  there  being  no 
direotion  to  discharge  it,  or  to  sell  the  real  estate  so  as  to  create  a 
mixtnl  fund. 

The  primary  liability  of  the  personal  estate  is,  however,  modified, 
xvherx>  the  testator  has  shown  the  intention  to  create  a  mixed  fandof  real 
and  jvrsional  estate  fv>r  the  [v\ynient  of  debts.  In  Al4am  v.  Gi>it  (1872), 
I*.  K,  7  Ch.  4;^>,  41  L.  J,  Ch.  571,  the  question  was  whether  certain 
U\caoios  werv  ohargeri  ujx^n  a  mixed  fund  so  that  the  personal  estat« 
shvnUd  oUiV  Cv>n;r:buto  j  "^.^  rirJ  ;  but  the  question  how  debts  should  be 
Wrne  in  the  oi4se  where  The  testator  created  a  mixed  fund  ol  personalty 
aud  r\\V,t Y  Xv^r  the  ixavmont  of  debts^  was  Cv^nsideied  upon  a  full  review 
of  the  oases.     It  was  cousivlered  that  to  show  ihe  intestioa  to  cx«atie  a 
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mixed  fund  it  was  essential  that  there  should  be  an  absolute  direction 
to  sell  the  realty;  and  that  it  was  sufficient  that  there  was  a  power  to 
sell  and  a  direction  to  pay  out  of  the  real  and  personal  estate  and  the 
moneys  arising  out  of  the  sale  thereof.  Under  such  a  direction  the 
personal  estate  would  only  contribute  pro  rata  with  the  real  estate. 

AMERICAN  NOTES. 

The  rule  laid  down  by  Lord  Thurlow  (p.  778)  as  to  the  order  of  liability 
of  the  assets  of  a  decedent  for  his  debts,  is  i^e  rule  generally  in  the  American 
states.  1  Underbill  on  Wills,  s.  373.  To  relieve  the  personal  estate  from  its 
primary  liability  for  all  debts,  the  testator  must  expressly  or  by  necessary  im- 
plication direct  that  the  real  property  shall  be  primarily  liable ;  and  this  must 
appear  from  the  whole  will  to  be  the  testator's  intention.  **  A  testator  may 
order  his  debt<8  and  the  expenses  of  administration  to  be  paid  out  of  his  per- 
sonal, or  out  of  his  real  estate,  or  out  of  both,  or  out  of  any  particular  piece  or 
parceL  When  he  makes  no  distinct  provision  as  to  the  specific  kind  of  property, 
the  general  rule  is  understood  to  be  that  the  debts  shall  be  paid  out  of  the  per- 
sonsd  property.  But  this  rule  is  subject  to  the  other  well-established  rule,  that 
the  will  of  the  testator  must  govern,  and  that  this  will,  or  intention,  may  be 
gathered  from  the  provisions  of  the  whole  testament,  and  may  be  inferred 
from  the  nature  of  the  legacies,  or  devises,  and  the  manifest  object  and  pur- 
pose of  the  testator,  and  from  all  the  circumstances  of  the  case."  Quinhy  v. 
Frosty  61  Maine,  77,  81,  per  Kent,  J.  See  to  like  effect  Femoich  v.  Chapman^ 
9  Peters  (U.  S.),  461;  Woonaocket  Inst,  far  Savings  v.  Ballon,  16  Rhode  Island, 
351  ;  Colder  v.  Curry,  17  id.  610;  Lightfoat  v.  Lightfoot,  27  Alabama,  351; 
Hayes  v.  Sykes,  120  Indiana,  180;  Cunningham  v.  Parker,  146  New  York,  29; 
Sweeney  v.  Warren,  127  New  York,  426;  In  re  Powers,  124  New  York,  361. 

A  testator's  direction  in  a  will  that  his  executor  pay  his  debts  out  of  his 
real  or  personal  estate  is  a  charge  of  the  debts  upon  the  lands,  creating  a 
trust  which  creditors  can  enforce  by  compelling  the  executor  to  execute  the 
trust.  Morse  v.  Hackensack  Sav.  Bank,  47  New  Jersey  Equity,  279 ;  12  Law- 
yers' Rep.  Annot.  62 ;  Lafferiy  v.  People's  Sav.  Bank,  76  Michigan,  35;  Thomp- 
son's Estate,  182  Pennsylvania  State,  340. 

A  will  contained  a  residuary  devise  and  bequest  of  what  might  remain 
**  after  the  payment  of  my  said  debts  and  funeral  expenses,  and  the  preceding 
legacies  and  devise."  It  was  held  that  this  language  charged  the  residuary 
real  estate  with  the  payment  of  aU  debts  which  the  personal  estate  was  insuffi- 
cient to  satisfy,  including  the  mortgage  debt  on  the  land  specifically  devised. 
Turner  v.  Laird,  68  Connecticut,  198 ;  Highie  v.  Morris,  53  New  Jersey  Equity, 
173  ;  Suydam  v.  Voorhees,  58  New  Jersey  Equity,  157.  But  an  expression  of 
the  testator's  wish  or  recommendation  that  his  executor  shall  pay  the  debts 
out  of  certain  insurance  money,  or  a  discretionary  power  to  use  the  proceeds 
of  certain  real  estate  for  that  purpose,  does  not  create  a  trust  for  the  creditors 
which  they  can  enforce.  Woods  v.  Woods,  99  Tennessee,  50.  "  The  devisee 
of  specific  real  estate  is  entitled,  in  the  absence  of  a  contrary  intention  on  the 
part  of  the  testator,  to  have  it  exonerated  from  a  mortgage  placed  upon  it  by 
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the  testator,  even  ihoagh  the  personal  estate  is  insufficient  to  pay  general 
legacies."  Brawn  ▼.  Barony  102  Massachusetts,  56,  58,  per  Morton,  J.  And 
see  Hale  v.  St.  Paul,  54  Minnesota,  421. 

The  fact  that  a  testator,  after  a  large  special  bequest  to  his  wife,  gives  to 
her  one^hird  part  of  the  residue  of  his  estate,  and  in  the  clause  following 
gives  to  his  two  children  the  remainder  of  his  estate  after  the  payment  of  his 
debts,  is  not  sufficient  evidence  that  he  intended  to  exempt  the  wife's  third 
from  its  proportionate  share  of  the  debts,  when  it  is  contrary  to  the  whole 
scheme  of  the  will,  and  would  result  in  great  inequality  and  hardship.  Stevens 
V.  UnderhUly  67  New  Hampshire,  68. 

The  rule  that  the  personal  estate  of  a  decedent  is  the  primaiy  fond  for  the 
payment  of  all  his  debts,  is  so  rigidly  held  that  the  charging  the  real  estate  in 
general  for  their  payment  is  not  of  itself  sufficient  to  exempt  the  personal 
estate,  unless  the  intention  appear  to  be  not  only  to  charge  the  real  estate,  but 
to  discharge  the  personalty.  Riegelman's  Estate,  174  Pennsylvania  State,  476; 
Hannahs  Appeal,  31  Pennsylvania  State,  53;  Sweeney  v.  Warren,  127  New 
York,  426;  Hanson  v.  Hanson,  70  Maine,  508;  Chapin  v.  Waters,  116  Massa- 
.chusetts,  140. 

To  exonerate  the  personalty  from  the  payment  of  the  testator's  debts,  it 
^ust  appear  from  the  whole  will  that  such  was  the  testator's  intention.     This 
"  intention  is  more  important  than  any  particular  words  charging  the  debts 
upon  the  real  estate.    2  Woemer  on  Administration,  s.  493. 
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